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We are asked to resolve the issue of whether voluntary
over paynents  of alimony may be applied to subsequent
under paynments of alinony that were in violation of the parties’
property settlement agreement and the court order incorporating
t hat agreenent. In this case, appellant, Jeffrey Fantle,
voluntarily made overpaynents of alinmony to his former wfe
appel | ee, Judy Fantle, and then, when his financial
circunstances deteriorated, reduced his paynents to an anount
less than that required by the parties’ property settlenent
agreenment and ordered by the Circuit Court for Montgonery
County. Five nonths after appellee demanded that appell ant
resume nmaki ng the full paynents originally ordered by the court,
appellant filed a petition to modify alinmny, and appellee
countered by filing a notion to hold appellant in contenpt for
t he under paynents of ali nony.

In granting appellee’s nmotion in part, the circuit court
held that appellant could not lawfully apply overpaynents in
alinony to subsequent arrearages, as there had been no form
“court order or agreenent” nodifying the parties’ property
settlement agreenment to “satisfy a reduction in the amount of
[ appel l ant’s] arrearage.” It therefore entered a judgnment in
favor of appell ee and agai nst appellant in the amunt of $16, 400
in underpaid alinony. Fromthat judgment, appellant noted this

appeal .



Appel |l ant presents the following issues, which we have
reworded and reordered to facilitate our review

| . Whether the <circuit court erred in
hol di ng t hat appel |l ant was not entitled
to apply prior overpaynents of alinony
to | ater underpaynents of alinony.

1. Whether appellee’s agreeing to or
acqui escencing in appellant’s request
to lower his nmonthly alinmny payments
precl udes appellee fromlater claimng
an arrearage during that period of
acqui escence.

I11. Whether appellee failed to establish by
clear and convincing evidence that
appel l ant’ s excess alinmny paynents to
appel l ee were “gifts.”

V. VWhether the circuit court erred in
prohi biting appellant from testifying
as to why he overpaid alinmony from
Sept enber 1995 t hrough Decenber 1997.

For the reasons that follow, we shall vacate the judgnment
of the circuit court because it erred in concluding, as a matter
of law, that in the absence of a formal “court order or
agreenment” it had no discretion to apply prior overpaynments of
alinony to subsequent underpaynents and because it erroneously
prohi bited appellant from testifying as to his reasons for
maki ng those overpaynments. That testinmony would no doubt have
shed |ight on whether the overpaynments were intended as a gift

or otherw se. Because we shall vacate the circuit court’s

judgment on those grounds and remand this case for further
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proceedi ngs consistent with this opinion, we shall not address
t he remai ni ng i ssues, except to the extent we believe it will be

hel pful to do so for the guidance of the circuit court.

BACKGROUND

Appel I ant and appel | ee were marri ed on January 14, 1973, and
separated seventeen years |ater on February 23, 1990. The
parties subsequently entered into a property settlenent
agreement (“Agreenent”). That Agreenment required appellant to
pay appellee nonthly alinony of $2,500 from March 1994 through
August 1995. On April 11, 1994, the Circuit Court for
Mont gonery County granted the parties a Judgnent of Absolute
Divorce. Their property settlenment agreenent was incorporated
but not nmerged into that decree. Beginning Septenmber 1995, the
Agreenent reduced appellant’s alinony paynments to $2,000 per
nonth for the remai nder of appellant’s paynment obligation.

Despite this reduction, appellant continued to pay appell ee
$2,500 per nmonth from Septenber 1995 through Novenmber 1997,

resulting in an overpaynent of $13,500.! According to appellant,

lAccording to appellant’s brief, the $13,500 represents the difference
between the anmount of alinmony owed pursuant to the parties’ Judgrment of Absolute
Divorce for the period of Septenber 1995 through Decenber 1997 ($2,000 per nonth
for 28 nonths totaling $56,000) and the amount of alinony paid by appellant to
appellee during this same period ($10,000 in 1995 $30,000 in 1996, and $29, 500
in 1997 totaling $69, 500) ($69,500 - $56,000 = $13, 500).
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he had overpaid his alinony obligation because “Judy needed the
noney, and . . . [h]e was maki ng enough noney” at that tinme to
do it. At the hearing on this matter, however, appellant was
deni ed the opportunity to expand on this explanation by the
court.

According to appellant, his financial circunstances began
to deteriorate in February 1997, and in August 1998 appel | ant
requested that appellee permt himto reduce his nonthly alinony
obligation from $2,000 to $1, 000. Appel lant testified that
appel l ee “was unhappy, but she agreed to [the reduction].”
Begi nni ng August 1998, appell ant reduced his paynents to $1, 000
per nont h.

In a letter dated April 23, 1999, to appellant, appellee
wr ot e:

| agreed to accommodat e your cash fl ow needs
for a period of tinme because you willingly
paid me $500 nore each month for a year or
so shortly after the divorce to help ne
through a financially difficult tinme. So I
extended the sane courtesy to you. However,
as | explained to you last week, | can no
| onger afford to do this because of the
financial strain it is causing ne.
In that letter, appellee demanded that appellant resune

maki ng al i mony paynents of $2, 000 per nonth. Despite appellee’s

demand, appellant continued to pay only $1,000 per nonth.



On Cct ober 7, 1999, appellant filed inthe Circuit Court for
Mont gonery County a petition to nodify alinony, and on Decenber
13, 1999, appellee filed a motion to hold appellant in contenpt
for having failed to pay his $2,000 nonthly alinony obligation
si nce August 1998.

On June 2, 2000, after finding that appellant had suffered
an “approximately 60 percent” reduction in income, the circuit
court granted appellant’s petition to nmodify alinmony and reduced
his nmonthly alinony obligation from $2,000 to $1, 200. The
court, however, denied appellee’s motion to hold appellant in
contenpt, explaining: “lI do not find that M. Fantle’s actions
have been contenptuous. | think he showed good will in paying
nore noney when he had it and feels that he did not have the
noney to maintain the $2,000.00, and | cannot find that that is
cont enpt uous.” Nonet heless, the court granted a judgnent in
favor of appellee in the anount of $16,400, representing the
al i nony appellant had underpaid from August 1998 through May

2000.

DI SCUSSI ON

Appel | ant argues that the circuit court erredin ruling that
he was not entitled to apply overpaynents of alinony to |ater

under paynments of alinony. In so ruling, the circuit court
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stated that, in the absence of a formal “court order or
agreenent” nodi fying the parties’ Agreenent, appellant coul d not
lawfully apply the overpaynments to subsequent arrearages and
that it lacked the discretion to find otherw se. The tria
court further explained, “unless there is a witten agreenment
nodi fying [the parties’ agreenent], | think any paynments over
and above what appellant was required to make would not be
recouped in this type of action.” As the court did not believe
it had the discretion to retroactively apply overpaynents to
past due underpaynents of alinmony, it did not consider the
arguments advanced by appellant for doing so, nanely, that
appellee had either agreed to the reduction or at |east
acquiesced to it or had in effect waived her claim to the
difference between the reduced paynment and the court-ordered
payment. Nor did the court consider, we should add, appellee’s
claimthat the overpaynents were intended as a gift.

We begin our analysis by noting that this Court recently
held that Maryland statutory |aw does not “bar nodification of
alinmony retroactive to a date preceding the filing of a

request.” Langston v. Langston, 136 Md. App. 203, 222 (2000),
cert. granted, 363 M. 661 (2001). And the retroactive

nodi fication of alinmony is “a matter for the trial court in the

exercise of its discretion.” 1d.
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I n Langston, this Court considered whether Dr. Langston

could, without a court order but allegedly in accordance with
his separation agreenent, wunilaterally reduce his alinony
payments to Ms. Langston, because of a dimnution in incone.
We al so considered the |arger question of whether Maryland | aw
permts a court to nmodify retroactively alinmony payments to a
date preceding the filing of a request for nodification. I n
that case, we held that the |I|anguage of the Langstons’
separati on agreenent contenplated court approval of any change
in the anount of alinony. As for the trial court’s right to
reduce pre-petition alinony, we held that not only does Maryl and
| aw not prohibit such a reduction but in fact the trial court
possessed the discretion to do so under Maryl and Code (1984,
1996 Repl. Vol., 2000 Supp.), 8 11-107(b) of the Famly Law
Article. That provision provides that “[s]ubject to § 8-103 .

the court may nodify the amount of alinmny awarded as
circunstances and justice require.” We further held that
al t hough the parties’ separati on agreenent “does not provide for
nmodi fication of alinmony retroactive to the date when [Dr.
Langston] first sustained a decrease in incone,” id. at 227, the
court may exercise its discretion and retroactively nodify an
al i nony obligation. W cautioned, however, that because such a

nodi fi cation could “cause extreme hardship to the payee spouse,”
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for whomit was “too late . . . to cancel or adjust expenses
already incurred,” id. at 234-35, the trial court ®“should be
wary of permtting” retroactive nodification of alinony.
| ndeed, we added that “principles of equity require conpelling
circunstances to justify such a request.” 1d. at 234.

As in Langston, there is nothing in the parties’ Agreenent
that would prohibit a retroactive nodification of alinony.
Paragraph 12(c) of the Agreenent addresses the question of
nodi fication by sinply stating that “[a]linony as set forth
herein shall be nodifiable technically, but shall not be subject
to extension.” Nor, as we observed in Langston, is “the absence

of the contract clause expressly permtting reduction of alinmony

retroactive to a date prior to the filing of a request
di spositive . . . .7 ld. at 228. | ndeed, under F.L 8§ 11-
107(b), the court has the discretion to nodify alinony

retroactively “as circunstances and justice require.”
Unfortunately, the court below did not have the Langston
case before it when it ruled, as that case was decided six
months later. It therefore erroneously held that it could not
retroactively nodi fy appel lant’s al i nony obl i gati on,
notwi thstanding its finding that appellant had suffered a
substantial decline in inconme, constituting “a material change

in circunmstances.” |d. at 227.
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Nor, wunaccountably, did the court consider whether the
parties by words or deeds, inpliedly or expressly, had nodified
the Agreenment, reducing appellant’s alinmony obligation until
appellee’s letter of April 23rd demanding resunption of ful
nmont hly payments. It is well settled that parties to a witten
contract that is not governed by the Statute of Frauds may

orally nodify the terns of that contract even if the written

contract provides that it shall not be varied except by an

agreenment in witing Hof fman v. d ock, 20 Md. App
284, 288 (1974)(quoting Freeman v. Stanbern Const. Co., 205 M.
71, 79 (1954)); see also Essential Housing Dev. Inc., v. Landev
| nvests., Inc., No. 98-1563, 1999 U S. App. LEXIS 32480, at *18
(4t Cir. Dec. 13, 1999)(quoting Freeman, 205 M. at 79).
Conmpounding this error, the circuit court prohibited appell ant
from explaining the reasons for his prior overpaynents, as

reflected in the follow ng testinonial excerpt:

[ MR KANE]: And what was the purpose of the
addi ti onal paynent?

[ MR. FANTLE]: She still needed the noney.

[ MR. KANE]: Okay. And what was your intent
with that - in paying her this additional
noney?

[ MR. STEIN]: Objection.

[ THE COURT]: Sust ai ned.



We can only surm se that had appellant been permitted to
testify, he m ght have presented sufficient evidence upon which
the court might have found that appellee had either agreed to,
acqui esced in, or waived the difference between the reduced and
court ordered paynents. In that event, the court could have,
in its discretion, applied the overpaynents to the arrearages
wi thout ever having to address the question of judicial
nmodi fi cation. To establish waiver, for exanple, there nust
be a voluntary “relinqui shment of a known right, or such conduct
as warrants an inference of the relinquishment of such right,

and may result from an express agreenent or be inferred from

circumstances.” Food Fair Stores, Inc. v. Blunmberg, 234 M.
521, 531 (1964). However, the “intention to waive nust be
clearly established and will not be inferred fromequivocal acts
or |anguage.” Charles J. Frank, Inc. v. Associated Jew sh

Charities of Baltinore, Inc. Liberties, 294 Md. 443, 449 (1982)
(citing Bargale Indus., Inc. v. Robert Realty, Inc., 275 M.
638, 644 (1975)).

As noted earlier, in her April 23, 1999 |letter to appell ant,
appel l ee acknow edged that she had “agreed” to accept the
reduced alinony paynents to “acconmodate” appell ant because he
had assisted her during a “financially difficult tinme.” 1In that

letter, appellee wote:
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| agreed to accommodat e your cash fl ow needs
for a period of tinme because you willingly
paid me $500 nore each month for a year or
so shortly after the divorce to help ne
through a financially difficult tinme. So |
extended the sane courtesy to you. However,
as | explained to you last week, | can no
| onger afford to do this because of the
financial strain it is causing ne.

Nor did she dispute at trial that she voluntarily cashed

appellant’s checks, as reflected in the follow ng testinony:

[ MR. KANE]: And then from August of 1998

t hrough — do you have Defendant’s Exhibit 10

[ appellee’s letter] in front of you?

[ MS. FANTLE]: Yes.

[ MR. KANE]: What is the date you sent that letter?

[ MS. FANTLE}: April 23rd, 1999.

[ MR KANE}: Okay. So, for the period of

[ August through April of 1999] - for a nine

nonth period, you voluntarily cashed his

$1, 000 checks; did you not?

[ MR STEIN]: Objection —

[ THE COURT]: Overrul ed.

[MR. STEIN: — to the word “voluntary.”
[ THE COURT]: Well, | think she testified
that — | am sure nobody held a gun to her

head and nmade her cash them

* * %

[ MR, STEIN]: And we don't object to the
fact that she cashed t he checks.
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We further note that at the tinme of the reduction,
appel l ant did not offer nor did appell ee apparently request that
he make up the difference at sone |ater date. In fact, in
appellee’s letter of April 23rd to appellant, she demands t hat
he resume making the full court-ordered paynments but does not
request he pay any arrearages. G ven these facts, and perhaps
ot hers that appellant was prevented fromtestifying to, if the
court had considered this issue it mght have concl uded that
appellee voluntarily “relinquishe[d] a known right” to the
arrearages during this period. Food Fair Stores, Inc., 234 M.
at 531 (1964).

Alternatively, the court could have found fromthe evi dence
admtted and the unadmtted testinmony of appellant that the
parties had in fact nodified the agreenent thensel ves. It is
well settled that parties to a contract “nay agree to vary its
ternms and enter into a new [agreenent] enbodying the changes

agreed upon and a subsequent nodification of a witten contract

may be established by a preponderance of the evidence.” Cole v.
W | banks, 226 M. 34, 38 (1961). Nor rmust that agreenment
necessarily be in witing or expressly stated. “*Assent to an

offer to vary, modify or change a contract may be inplied and
found fromcircunstances and the conduct of the parties show ng

acqui escence or agreenent.’” Edel |l & Associates, P.C. v. Law
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O fices of Peter G Angel os, No. 00-2069, 2001 U.S. App. LEXIS
19038, at *40-41 (4" Cir. August 24, 2001)(quoting Cole V.
W | banks, 226 Md. at 38). Modreover, once a party has accepted
t he performance of an oral agreenent, “neither considerati on nor
a witing is necessary.” Software Clearing House, Inc. V.
Intrak, Inc., 583 N E 2d 1056, 1061 (GChio App. 3d 1990)(citing
Morrison v. DeVore Trucking, Inc., 428 N E.2d 438, 441 (Ohio
App. 2d 1980) (“[ S]ubsequent acts and agreenments may nodify the
terms of a contract. . . . ")).

In sum the court had before it, had it chosen to consider
this issue, evidence fromwhich it could have found an express
or inplied agreenment to modify the alinmony obligation of the
Agr eenment : “inmplied” in that the parties, wthout ever
expressing it in words, may have had a tacit understandi ng that
each would help the other by either increasing or decreasing
payments as circunstances warranted; “express” in that the April
23rd letter and oral communications between parties may have
constituted a verbal nodification of appellant’s alinmony
obl i gati on.

We caution, however, that we are not suggesting that the
court, after these issues have been fully presented on remand,
will necessarily conclude that the appellee waived her claimto

the alinony arrearages to the extent of the overpaynment or that
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the parties had agreed to nodify the Agreenent to provide for a
reduction in alinony during the period in question. |In fact, on
remand, the court nmay determ ne, as appell ee contends, that the
over paynents were a “gift,” and therefore appellant nust pay the
full amount of the arrearages.

There are three elenments of a gift: 1) donative intent, 2)

actual delivery by donor, and 3) acceptance by the donee.

Dorsey v. Dorsey, 302 M. 312, 318 (1985). “The burden,”
however, “is on the donee to establish every elenment of a gift”
by “clear and convincing evidence.” 1d. To prove donative
intent, “it must be shown from the evidence that the donor

clearly and unm stakably i ntended to permanently relinquish all
interest in” the gift. Id. (citing Schilling v. Waller, 243 M.
271, 276-77 (1966)). Once evidence is adduced establishing all
three elenments, a valid gift is presumed in the absence of
evidence to the contrary. Dorsey v. Dorsey, 302 Ml. 312, 318
(1985).

I n support of her claimthat the overpaynents were a gift,
appellee relies on the followi ng statenent in Paragraph 6 of
appellant’s petition for nodification of alinony:

The Petitioner’s overpaynent of the support
obligations was neither done in error nor
was it a m scal cul ati on or m sunder st andi ng;

rather, the Petitioner made a consci ous,
benevol ent effort to assist his former wfe
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in a time when he enjoyed financial
prosperity.

To rebut appellee’s claimof a “donative intent,” appell ant
produced at the hearing below his state and federal tax returns
for the years 1995 through 1997. These returns listed the
mont hl y over paynents made to appell ee as alinony, not gifts. On

r emand,
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this issue and others wll

determ nati on.

be before the circuit court for its
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JUDGVENT VACATED.

CASE REMANDED TO THE CIRCU T
COURT FOR MONTGOMERY COUNTY
FOR FURTHER PROCEEDI NGS
CONSI STENT W TH THI' S OPI NI ON.

COSTS TO BE PAID EQUALLY BY
APPELLANT AND APPELLEE.



