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HEADNOTE:

CRIMINAL LAW -- The Maryland statute that prohibits assault with intent to prevent lawful
apprehension, Md. Ann. Code, art. 27, 8 386 (1992), is not limited to assaults on police officers.
Instead, the statute covers assaults on "any person,” including private parties, who may lawfully
apprehend or detain an individual.

CRIMINAL LAW -- The evidence was sufficient to sustain the conviction of a shoplifter for
assault with intent to prevent lawful apprehension, in violation of Md. Ann. Code, art. 27, § 386
(1992), where the shoplifter intentionally struck the storekeeper who tried to apprehend him. The
storekeeper was engaged in a"lawful apprehension or detainer" of the defendant within the
meaning of the statute, because of the storekeeper's common-law right to prevent the theft of his

property.

CRIMINAL LAW -- Based on the required evidence test, the rule of lenity, and principles of
fundamental fairness, the sentence for common law battery merges with the sentence for assault
with intent to prevent lawful apprehension, when the same act forms the basis for both offenses.
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Appel lant, A fred daggett, was convicted by a jury sitting in
the Grcuit Court for Calvert County of assault wth intent to
prevent | awful apprehension, in violation of Ml. Ann. Code art. 27,
8§ 386 (1992), and comon |aw battery. On January 13, 1995,
appellant was sentenced to concurrent ten-year terns of
incarceration, with all but five years suspended. Appellant noted
a tinely appeal and asks the follow ng questions of this Court:

|. Didthe trial court's failure to instruct
the jury that assault with intent to prevent
| awful apprehension may be conmtted only
against a police officer and not a private
citizen constitute plain error?

1. Was the evidence sufficient to sustain
appel lant's conviction for assault with intent
to prevent |awful apprehension?

[T, Did the trial court err in failing to
merge appellant's sentence for battery into

his sentence for assault wth intent to
prevent | awful apprehension?

FACTUAL SUMVARY

At the relevant tine, Stephen Davis and Robert Terry were co-
owners of an | GA grocery store located in Calvert County. On March
21, 1994, at approximately 9:00 a.m, M. Davis straightened the
bottles in the Iiquor display and counted the liquor. He recalled
that there were four bottles of Jack Daniels on the shelf. A short
time later, a man entered the store and asked M. Davis for sone
boxes. M. Davis wal ked into a back room and retrieved severa

boxes. VWhen he returned fromthe back room M. Davis noticed a



man, l|ater identified as appellant, standing near the |I|iquor
counter with his back to M. Davis and his arns raised. M. Davis
gave the boxes to the man who had requested them wal ked over to
the liquor counter, and saw that the four bottles of Jack Daniels
wer e m ssing.

M. Davis testified that there were only two custoners in the
store that norning: the man to whom he had given the boxes and
appel | ant. Appel l ant had previously nmade a purchase and was
carrying an | GA shopping bag. M. Davis had not seen the man who
had requested the boxes near the |iquor counter.

When M. Davis approached the cashier, the cashier inforned
him that she had not sold any liquor to appellant and that
appel l ant had left the store. M. Davis, who was not wearing
anything that identified him as a store enployee, ran outside
Appel l ant noticed him and ran to his car. M. Davis yelled to
appellant to stop. As appellant reached his car, M. Davis grabbed
t he car door handle and attenpted to prevent appellant fromcl osing
t he door.

M. Terry, who had been in the store's parking lot, cane to
M. Davis's aid when he heard a "comotion" and heard M. Davis say
sonething to the effect of "bring it back or give it back." M.
Terry also grabbed the car, but when appellant put the car in
reverse and backed away fromthe nmen, both nmen rel eased their grip.

Appel | ant backed the car about fifty feet and then cane forward.



As M. Terry proceeded towards M. Davis, appellant drove towards
M. Terry.

According to M. Terry, when appellant drove forward, he
"l ooked dead at ne, turned the wheel towards ne and tried to hit ne
with the car." Appellant's car "brushed" against M. Terry's |leg

and knocked himto the ground. Appellant then sped up and drove

away .

The police were called, and they | ocated appell ant through the
car's license plate nunber. The value of the liquor taken was
$55. 96.

We shall include additional facts as necessary in our

di scussion of the questions presented.

DI SCUSSI ON
l.

Article 27, 8386 is captioned "Unlawful Shooting, Stabbing,
Assaulting, etc., with Intent to Maim D sfigure or Disable or to
Prevent Lawful Apprehension.” The statute provides, in pertinent
part, as foll ows:

| f any person shall unlawfully shoot at any person,
or shall in any manner unlawfully and naliciously attenpt
to discharge any kind of |oaded arns at any person, or
shall unlawfully and maliciously stab, cut or wound any
person, or shall assault or beat any person, with intent
to maim disfigure or disable such person, or with intent
to prevent the |awful apprehension or detainer of any
party for any offense for which the said party may be
| egal | y apprehended or detained, every such offen-
der. . . shall be guilty of a felony.
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When instructing the jury on the statutory offense of assault

with intent to prevent |awful apprehension, the trial court stated:
Anot her charge is the charge of assault on Robert

Franklin Terry wth the intent to prevent |awful

appr ehensi on. In that, the State nust prove that the

defendant struck the victim that the defendant intended

to prevent the | awful apprehensi on of the defendant, and

thay ij was conmmtted wthout justification or

m tigation.

Appel | ant cont ends, however, that the court failed to instruct
the jury on an essential elenent of the crine, i.e., that a 8 386
of fense may be conmitted only against a police officer acting in
the performance of his or her duties and not against a private
citizen. In this regard, appellant draws an anal ogy to the common
| aw of fense of resisting arrest. Appellant also clains that § 386
i s anmbi guous and, therefore, it must be construed in his favor
Whi |l e appellant acknow edges that he failed to object to the
court's instruction, he asks this Court to hold that the trial
court commtted plain error.

Plain error has been defined as "error which vitally affects
a defendant's right to a fair and inpartial trial." R chnond v.
State, 330 Md. 223, 236 (1993) (quoting State v. Daughton, 321 M.
206, 211 (1990)). "Under Maryland Rule 4-325(e), we possess
pl enary discretion to notice plain error material to the rights of
a defendant, even if the natter was not raised in the trial court."

Danna v. State, 91 Md. App. 443, 450, cert. denied, 327 M. 627

(1992). But, "[wje have limted the instances in which an



appel l ate court should take cogni zance of unobjected to error to
those which are 'conpelling, extraordinary, exceptional or
fundanental to assure the defendant a fair trial.'" Richnond, 330
Ml. at 236 (quoting State v. Hutchinson, 287 Md. 198, 203 (1980)).
In deciding whether to exercise our discretion, this Court may
consider the egregiousness of the error, the inpact on the
def endant, the degree of lawerly diligence or dereliction, and
whet her the case could serve as a vehicle to illumnate the |aw.
Austin v. State, 90 M. App. 254, 268-72 (1992). Nevert hel ess,
"[t]he touchstone remains, as it always has been, ultimate and
unfettered discretion.™ ld., 90 MJ. App. at 268. See al so
Stockton v. State, M. App. __ (No. 593, 1995 Term filed
Dec. 22, 1995). Here, we hold that the trial court commtted no
error, plain or otherwse, in instructing the jury on the offense
of assault with intent to prevent |awful apprehension. W explain.
We begin wth a review of the principles of statutory
construction. The cardinal rule of statutory interpretation "is to
ascertain and effectuate the legislative intent." Jones v. State,
336 Md. 255, 260 (1994). See also Mdtor Vehicle Adm n. v. Gaddy,
335 Md. 342, 346 (1994); Montgonery County v. Buckman, 333 Ml. 516,
523 (1994); Conptroller of the Treasury v. Janeson, 332 M. 723,
732 (1993). The primary source for ascertaining that intent is the
statutory |anguage itself. In re Douglas P., 333 Ml. 387, 392

(1994) .



The starting point in statutory interpretation is with an

exam nation of the | anguage of the statute. If the words

of the statute, construed according to their common and

everyday neani ng, are clear and unanbi guous and express

a plain neaning, we will give effect to the statute as it

is witten.

Jones, 336 Mi. at 261. Thus, "[w] hen the words of the statute are
cl ear and unanbi guous, we need not go further." State v. Thonpson,
332 md. 1, 7 (1993). Moreover, "courts nust read all parts of a
statute together, with a view toward harnoni zing the various parts
and avoi di ng both inconsistenci es and sensel ess results that could
not reasonably have been intended by the Legislature.” Barr v.
State, 101 M. App. 681, 687 (1994). See also Parrison v. State,
335 Md. 554, 559 (1994).

In applying these principles here, it is apparent that the
plain | anguage of 8 386 is directed at aggravated assaults agai nst
"any person." The statutory |anguage does not require that the
assault nust be commtted against a police officer in the
performance of his or her duties. |Inposing the requirenent that
the assault occur against a police officer acting in the
performance of his or her duties would expand the statute to add a
requirenent that is not there. This we decline to do. See
Amal gamat ed Casualty Insurance Co. v. Helns, 239 M. 529, 534-35
(1965) ("To supply omssions [in a statute] transcends the judici al

function."); Gegg v. Gegg, 199 MI. 662, 668 (1952). \What the

Court said in Fikar v. Mntgonery County, 333 Md. 430, (1994), is



pertinent here:

[ Where statutory | anguage is plain and free from anbiguity

and expresses a definite and sensi bl e nmeaning, courts are not

at liberty to disregard the natural inport of words with a

view towards making the statute express an intention which is

different fromits plain neaning.
ld., 333 MI. at 434-435 (internal quotations omtted).

The case of daybrooks v. State, 36 M. App. 295, cert.
deni ed, 281 Md. 735 (1977), supports our view that the offense may
be coonmtted against an ordinary citizen. There, a private citizen
attenpted to detain two individuals who had robbed a bank. 1In the
ensui ng struggle, the citizen was hit across the back and head with
a gun barrel. 1d., 36 MIl. App. at 302-03. The indictnment in that
case charged one of the robbers with assault with intent to maim
disfigure, and disable but did not allege that the assault occurred
with the intent to prevent |awful apprehension. 1d., 36 Ml. App.

at 304. This Court, in reversing the conviction for the avoiding

apprehensi on offense, stated, in relevant part:

[ T]here was ... anple evidence to entitle the
jury to find that there was an assault wth
intent to prevent |egal apprehension. The

i ndi ctment, however, as we have stated, did
not aver that offense, and an accused may not
be found guilty of an offense not charged.
Had the charge been properly laid, we would
have no hesitancy in affirmng the conviction.
| nasnmuch as the offense charged was not
proven, and the proven offense was not
charged, we shall reverse that conviction

ld. at 314.

Additional ly, appellant's analogy to the offense of resisting
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arrest is flawed. Resisting arrest is a common | aw of fense that
ordinarily requires "resistance to a lawful arrest made by an
officer in the performance of his official duties.” Busch v.
State, 289 M. 669, 674-75 (1981). (Enphasi s added). That
of fense, as defined, is conmmtted when a police officer, in the
performance of his or her duties, is arresting the defendant.

Conversely, the offense of assault with intent to prevent |aw ul
apprehensi on provides that it is unlawful to "assault or beat any
person."” (Enphasis added). There is sinply no requirenent that
the assault occur in connection with an arrest, rather than a
detention, or that it be commtted against a police officer.
Mor eover, there are instances when private persons may |lawfully
apprehend or detain an individual. Gant Food, Inc. v. Mtchell,
334 Md. 633, 643 (1994) ("'Any property owner, including a
storekeeper, has a ... privilege to detain against his wll any
person he believes has tortiously taken his property.'") (quoting
Geat Atlantic & Pacific Tea Co. v. Paul, 256 MI. 643, 656 (1970));

Stevenson v. State, 287 Ml. 504, 512-13 (1980).

.
Appel | ant next contends that the evidence was insufficient to
sustain his conviction for assault wth intent to prevent |awful
appr ehensi on. Appel lant clainms that, because M. Terry did not

have authority to arrest him Stevenson, 287 M. at 513, the
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apprehensi on was not |lawful. Accordingly, appellant argues that he
could not assault M. Terry with the intent to prevent |awfu
appr ehensi on.

Initially, we note that at the end of the State's case,
def ense counsel nmade a notion for judgnent of acquittal as to each

count, but presented argunent only on the counts alleging assault

with intent to maim and assault with intent to nurder. At the
close of all the evidence, defense counsel stated only, "I renew ny
nmotion for judgenent [sic], Your Honor." As counsel failed to

particul arize any deficiency in the State's evidence regarding the
charge of assault with intent to prevent |awful apprehension,
appel l ant has not properly preserved this question for our review.
MI. Rule 4-324(a); State v. Lyles, 308 M. 129, 135 (1986)
(defendant nust "state wth particularity all reasons why his
motion for judgnent of acquittal should be granted"); Brooks v.
State, 68 Ml. App. 604, 611 (1986), cert. denied, 308 M. 382
(1987) ("a notion which nerely asserts that the evidence is
insufficient to support a conviction, wthout specifying the
deficiency, does not conply with [Rule 4-324] and thus does not
preserve the issue of sufficiency for appellate review').

Al t hough the issue is not preserved, we will address the issue
for further guidance of counsel and the court. W conclude that
the evidence was legally sufficient to sustain the conviction.

In Geat Atlantic & Pacific Tea Co. v. Paul, 256 M. 643



(1970), the Court of Appeals addressed a situation in which a
shopkeeper, believing that a custoner had shoplifted sone
mer chandi se, deprived the custoner of his |iberty. The Court set
forth the law regarding arrests by private persons:

What ever technical distinction there may
be between an 'arrest' and a 'detention' the
test whether legal justification existed in a
particular case has been judged by the
principles applicable to the law of arrest. A
shopkeeper under these principles has only the
rights of a private person. In Maryl and a
private person has authority to arrest wthout
a warrant only when a) there is a fel ony being
commtted in his presence or when a felony has
in fact been commtted whether or not in his
presence, and the arrester has reasonable
ground[s] (probable cause) to believe the
person he arrests has commtted it; or b) a
m sdeneanor is being conmtted in the presence
or view of the arrester which anpbunts to a
breach of the peace.

Id. at 655. See also Stevenson, 287 Ml. at 512-13.

Furthernore, even when a private person observes the offense
of shoplifting, the private person generally does not possess the
authority to arrest the shoplifter, because shoplifting often
i nvol ves inexpensive itens, so that the offense would anbunt to a
m sdeneanor . Paul , 256 Ml. at 655-56. In Paul, the Court of
Appeal s recognized one narrow exception to the general rule
governing arrests by private persons:

Any property owner, including a storekeeper

has a common | aw privilege to detain against
his wll any person he believes has tortiously
taken his property. This privilege can be

exercised only to prevent theft or to
recapture property, and does not extend to
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detention for the purpose of punishnent. This
common |aw right iIs exercised at t he
shopkeeper's peril, however, and if the person
det ai ned does not unlawfully have any of the
arrester's property in his possession, the
arrester is liable for false inprisonnment.

ld. at 656.

Based on Paul, coupled wth M. Terry's belief that appellant
had taken his property, M. Terry had a comon law right to
appr ehend appellant, even if was only for a period of tine
sufficient either to prevent the theft or recapture his property.
Accordingly, the evidence was sufficient to sustain appellant's

conviction for assault with intent to prevent | awful apprehension.

[T,

Appel  ant conplains that his sentence for common | aw battery
shoul d have nerged into his sentence for the statutory offense of
assault with intent to prevent |awful apprehension, because the
single act of striking M. Terry with the car fornmed the basis for
both the battery and the assault charges. |In support of his claim
appel lant relies on three theories: 1) the required evidence test,
enbodi ed in Bl ockburger v. United States, 284 U. S. 299 (1932); 2)
the rule of lenity; and 3) fundanental fairness. W agree, based
on all three grounds, that appellant's sentence for battery should
have nmerged with his sentence for assault with intent to prevent

| awf ul appr ehensi on.
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The authorities are legion in support of the well settled rule
that, under Maryland common |aw, the question of whether one
crimnal offense nerges into another, or whether one offense is a
| esser included offense of another, is usually resolved by the
"required evidence test."! WlIllians v. State, 323 M. 312, 316
(1991) and cases cited therein. Mreover, the required evidence
test applies to both common | aw of fenses and statutory offenses.
Id., 323 Ml. at 317; Snowden v. State, 321 Md. 612, 617 (1991).

The required evidence test focuses on the particular elenents
of each offense; when all of the elenents of one offense are
included in the other offense, so that only the latter offense
i ncludes a distinct elenent, the former offense is deened to nerge
into the latter offense. State v. Jenkins, 307 M. 501, 517
(1986). Thus, when two offenses are based on the sane act or acts,
and the two offenses satisfy the required evidence test, "nerger
follows as a matter of course.”" Wllianms, 323 Md. at 318.2 In
this case, in which appellant has been convicted of both common | aw
battery and a statutory assault, we are satisfied that the required

evi dence test has been net. As we shall explain below the offense

! The "required evidence test" is also comonly called the
Bl ockburger test, referring to Bl ockburger v. United States, 284
U S 299 (1932), or the "sane evidence test."

2 The exception discussed in Frazier v. State, 318 Ml. 597,
614- 615 (1990), permtting the Legislature to provide for a nore
severe, separate punishnent for an offense that otherw se
satisfies the required evidence test, is not applicable here.
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of assault with intent to avoid |awful apprehension includes all
the el enments of common | aw battery

The of fense of preventing | awful apprehension, codified in §
386, lists a variety of ways in which the offense can be
acconpl i shed, including either by assault or battery. See Lanb v.
State, 93 Md. App. 422, 430-31 (1992), cert. denied, 329 Ml. 110
(1993). In Richnond v. State, supra, the Court noted that Art.
27, 8386 "sets forth alternative types of assaults"” that nust be
coupled with "alternative states of mind. . ." 1d., 330 Ml. at
229. The Court categorized the alternative nodes of conduct and
states of mnd as follows:

Types of Assaults

1. Unl awful Iy shoot at any person.
2. Unl awf ul |y, and maliciously attenpt to
di scharge any kind of |oaded arns at any
per son.
3. Unlawful ly and maliciously stab, cut or wound any
per son.
4. Assault or beat any person.
States of M nd
A Wth intent to maim disfigure or disable such
per son.
B. Wth intent to prevent the |awful apprehension or

detai ner of any party for any offense for which the
said party may be |l egally apprehended or detai ned.

ld., 330 Md. at 229-230 (italics in original; internal footnote
omtted). Thus, while the offense contains a variety of
alternative elenments, "one of the alternative states of m nd nust
be all eged together with one of the alternative types of assault in

order to allege a crine." 1d., 330 Md. at 230. O particul ar
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significance to this case, the Court explained that:

There seens never to have been any doubt that the fourth

type of assault, 'assault or beat any person,' had to be

conbined with one of the two alternative states of m nd

(A or B) to constitute an offense under the statute.

ld., 330 Md. at 230.

Assault and battery, although closely rel ated, are nonethel ess
distinct crimes. Ford v. State, 330 Md. 682, 699 (1993); State v.
Duckett, 306 Md. 503, 510 (1986); see also Lanb v. State, 93 M.
App. at 441. Battery is commonly defined as a harnful, unlawf ul
or offensive touching. Ford, 330 Md. at 699; Vogel v. State, 315
Md. 458, 460-461 n.3 (1989); Kellum v. State, 223 M. 80, 85
(1960). Moreover, the unlawful application of force to another
however slight, constitutes a battery. Anderson v. State, 61 M.
App. 436, 440 (1985). 1In contrast, an assault technically occurs
W t hout any touching. Ordinarily, to sustain a conviction for
assault, the State nust prove either "' (1) an attenpt to commt a
battery or (2) an intentional placing of another in apprehension of
receiving an inmmedi ate battery.'" Ford, 330 Md. at 699, quoting

Snowden v. State, 321 M. 612, 617 (1991); see also Lanb, 93 M.

App. at 428. See al so Anderson, 61 MI. App. at 440.°3

3In Anderson, the Court cogently expl ai ned:

The single word "assault' and the whol e expression
"assault and battery' are frequently used as | oosely
synononous terns. Just as 'assault' can nean an act ual
battery . . . it also enbraces two other varieties of
crimnal conduct, not here pertinent: (I) an attenpted
battery, and (2) an intentional placing of another in
apprehensi on of receiving an i medi ate battery."'"
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Wil e assault and battery are separate offenses, and "there is
no single crine in our State called '"assault and battery'",
Duckett, 306 Md. at 510, the terns are often used interchangeably
and i nprecisely. In Lanb, Judge Mylan, witing for the Court,
exhaustively and thoroughly anal yzed the use -- and m suse -- of
the term "assault.” Lanb makes clear that, in case law and in
statutory law, in Maryland and el sewhere, the term "assault" is
often used in a way that enbraces conduct that actually constitutes
battery. Lanb, 93 MJ. App. at 428-433. As a result, the term
"assault" frequently refers to "the conbination of the inchoate
attenpt to beat or to batter followed imediately by the
consunmation of that attenpt.” Id., 93 Md. App. at 428. Further
a consumuat ed battery is often "enbraced" by the word "assault" and
t he phrase "assault and battery"” Anderson, 61 Ml. App. at 440.

So intertwined are the usages of the terns assault and battery
that the offenses of assault and battery are often charged in a
single count, although the two crines are substantively distinct.
Ford, 330 M. at 700. The charge of "assault and battery”
constitutes a well recogni zed common | aw exception to the rule that
prohibits duplicitious charges. 1d. Even when there is a separate
jury determnation of assault and battery, however, a defendant can

be sentenced on only one count, if the underlying conduct is the

ld., 61 Md. App. at 440 n.1
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sanme. |d.

Nunmerous statutes in Maryland further denonstrate that the
ternms "assault" and "battery"” are used synonynously. For exanpl e,
the crines enbodied in Art. 27, 8 12, which punish various serious
assault offenses, use the word "assault” in a "nore enbracing
sense" and clearly include batteries. Lanb, 93 Ml. App. at 429-
430. Simlarly, an assault with intent to nurder may involve a
"mere assault,"” such "as where the bullet msses,” 1d., 93 Ml. App.
at 430, or an actual comm ssion of a battery. | d. In either
event, the offense is called an assault with intent to nurder.

Article 27, 8 12A is yet another exanple that illustrates the
point that the terns "assault" and "battery" are often enpl oyed
synonynously. The statute is titled: "Assault-Third Person Aiding
One Being Assaulted.” As Judge Mylan points out in Lanb, the
statute "contenplates, inter alia, a battery in progress as it
provi des any single 'person witnessing a violent assault upon the
person of another may lawfully aid the person being assaulted by
assisting in that person's defense.'" (Enphasis in Lanb; citation
omtted). See also W LaFave and A. Scott, Crimnal Law (2d ed.
1986), § 7.14(a).

Dependi ng on the context, then, the term"assault" has becone
a "synonymt for the term "battery," as well as for "assault and
battery."” Lanb, 93 MI. App. at 428. |Indeed, "the subsuned use of

the noun 'assault' to connote a battery [is] a common, if not
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uni versal, usage." 1d., 93 Ml. App. at 429.

As we observed earlier, the plain | anguage of 8 386 expressly
i ncludes battery as a node to acconplish the "intent to avoid
| awf ul apprehensi on" offense. That C aggett was convicted of
assault with intent to avoid |awful apprehension, rather than
battery with the intent to avoid |awful apprehension, no doubt
reflects the nearly universal characterization of 8§ 386 as an
assault statute. Nevertheless, as our earlier discussion suggests,
in using the term "assault," the Legislature clearly enbraced
"battery" as well. Mreover, the interchangeable use of the terns
assault and battery warrants our conclusion that the offense of
intent to avoid | awful apprehensi on may be acconplished either by
a true assault or, as happened here, by a battery.

W t hout question, battery was the node by which appellant
commtted the 8 386 offense. Appel  ant was charged, tried, and
convicted of two offenses that indisputably were based on a single
act and involved a single victim M. Terry. In instructing the
jury on the assault charge, the court stated, in relevant part,
that the State had to prove that "the defendant struck the victim"
(Enmphasi s added). When instructing the jury on the offense of
battery, the court stated, "[T]he State nust prove that the
def endant caused offensive, physical contact with the victim"
(Enphasi s added). Based on the evidence presented, the court

properly instructed the jury that contact had to be made with the
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victim to sustain both offenses, because appellant's action of
striking the victimwith his car fornmed the basis for both charges.

Therefore, when there is but a singular physical striking of
one victim and all of the elenents of the offense of battery
coincide wth sone of the elenments of the assault with intent to
avoi d | awful apprehension offense, the required evidence test has
been satisfied. Accordingly, nerger was appropriate.

The case of Biggus v. State, 323 Md. 339 (1991), supports our
view that nmerger is warranted. There, the Court considered whet her
the Legislature intended in Article 27, 8464B, to create a single
"third degree sexual offense", which could be commted in various
ways, or, alternatively, to create several distinct offenses. The
Court al so addressed whether the defendant's conviction for the
common |aw offense of battery nmerged with his sex offense
convi ction. The Court determned that the Legislature did not
intend to create separate sex offenses in the various subsections
in 8464B. 1d., 323 MI. at 347-48. Consequently, the defendant was
guilty of only a single incident of unlawful sexual contact, which
he commtted in various ways. As a result, he was subject to a
single maxi mum prison term rather than separate terns for each way
in which he commtted the offense. 1d., 323 Ml. at 350.

The Court al so concluded that the third degree sexual offense
and the battery offense constituted distinct crimnal offenses,

al t hough they were based on the sane acts. The Court reasoned that
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"The fornmer is entirely a creature of statute. Art. 27, 8464B
The latter is a common | aw of fense whi ch has not been addressed by
statute.” 1d., 323 Ml. at 350. Nevertheless, the Court recognized
that when the same act or acts constitute different crimnal
of fenses, "Maryland common law principles will often require"
nmerger for sentencing purposes, "so that separate sentences are not
i nposed for the same act or acts." 1d., 323 Md. at 350. Applying
the required evidence test, the Court reasoned that the unlaw ul
sexual contact involved in a violation of 8464B constitutes a
battery, although it also has additional elements that are not
required for battery. Because the elenents of battery were
included within the third degree sexual offense, nerger was
warrant ed under the required evidence test. 1d., 323 Md. at 350-

351.

B.

As we have noted, the required evidence test is only one of
the standards used to resolve questions of nmerger. WIllians v.
State, supra, 323 M. at 320-21; Monoker v. State, 321 M. 214,
222-24 (1990); State v. Jenkins, supra, 307 Ml. at 518-521, and
cases there cited. Even if two offenses do not nerge under the
Bl ockburger test, nerger may be appropriate based on the "rul e of
lenity.” WIllians v. State, 323 Md. at 322.

The "rule of lenity,” which is a principle of statutory
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construction, "provides that doubt or anbiguity as to whether the
| egi slature intended that there be nultiple punishnments for the
sanme act or transactions '"will be resolved against turning a
single transaction into nmultiple offenses.”"'" White v. State, 318
Md. 740, 744 (1990), quoting Sinpson v. United States, 435 U. S. 6,
15 (1978), in turn quoting Bell v. United States, 349 U. S. 81, 84
(1955). As the Court recognized in Brooks v. State, 284 M. 416
(1979),

even though of fenses may be separate and di stinct under

the required evidence test, courts occasionally find as

a matter of statutory interpretation that the Legislature

did not intend, under the circunstances involved, that a

person could be convicted of two particular offenses

growi ng out of the sane act or transaction.
ld., 284 Ml. at 423 (citations omtted). Further, the rule of
lenity is applicable even when, as here, one offense is statutory
and the other is a coomon law crine. WIllians v. State, 323 Ml. at
321; Monoker v. State, 321 Md. at 223.

In WIllians, the Court of Appeals considered the question of
whet her a conviction for assault with intent to nmurder shoul d nerge
into a conviction for attenpted nmurder in the first degree when
both convictions arise out of the same acts. The Court determ ned
that attenpted first degree murder and assault with attenpt to
nmurder do not neet the required evidence test, and the offenses do

not merge under that theory. Nevertheless, based on the rule of

lenity, the Court concluded that nerger was appropriate. Wat the
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Court said in WIllians is noteworthy here:
There has never been any indication, in either statutory
provisions or legislative history or this Court's
opi ni ons, that one of the purposes in establishing the
of fense of assault with intent to nurder was to conpound
t he puni shnent for attenpted nurder. Consequently, the
rule of lenity is applicable and | eads to the concl usion
that the General Assenbly did not intend that multiple
puni shnents be inposed when the sane acts consititute

attenpted first degree nurder and assault with attenpt to
mur der .

ld., 323 M. at 322-323.

Simlarly, in State v. Jenkins, supra, 307 Mi. 501 (1986), the
Court considered whether a defendant could receive separate
sentences for two aggravated assaults that violated tw separate
statutes (Art. 27, 88 12 and 386), when both convictions were based
on one assaultive act of shooting.* Wiile the Court detern ned
that the intent elenents of assault with intent to nurder and
assault with intent to maimare inconsistent, the Court concl uded
that the offenses are not necessarily inconsistent. 1d., 307 M.
at 515-516. Neverthel ess, the Court determned that, even if
assault with intent to nurder and assault with intent to maim are
not inconsistent offenses, the General Assenbly did not intend the
i nposition of separate sentences based on a single assaultive act.

ld., 307 Md. at 517. Accordingly, the Court concluded that the

“In Jenkins, one Alfred daggett was the victim W do not
know whet her the Alfred C aggett who was the victimin Jenkins is
the sane Alfred C aggett who is the appellant here. W note,
however, that both Jenkins and this case arise fromevents that
occured in Calvert County.
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conviction for assault with intent to nmaim nerged into the
conviction for assault with intent to nurder. |In this regard, the
Court said:

We agree that assault with intent to nurder and assault

with intent to maim disfigure or disable, when based on

the same single act of assault [i.e. shooting] should not

be viewed as entirely separate crinmes for purposes of

conviction and sentence. Rather, as the courts generally

hol d, one aggravated assault should be viewed as nerging

into the other aggravated assault.
ld., 307 Md. at 521 (enphasis added).

Applying the reasoning of Jenkins to this case, it is apparent
t hat the purpose of the 8§ 386 assault statute was not to conpound
puni shnment for a common |aw battery, when the sanme underlying
conduct results in multiple convictions. Therefore, nerger is
appropriate under the rule of lenity.

C.

In addition to the rule of lenity, courts have resolved the
merger question on the basis of considerations of fundanental
fairness. The Court said in WIIlians, "Considerations of fairness

and reasonabl eness reinforce our conclusion [to nerge]." 1d., 323

Mi. at 324. Wat the Court said in Wite v. State, supra, is also

pertinent:
O her considerations may al so be applicable in arriving
at a principled decision. . . . W have also |ooked to
whet her the type of act has historically resulted in
mul ti ple punishment. The fairness of mul tiple
puni shments in a particular situation is obviously
i nportant.

ld., 318 Md. at 745-46 (citations omtted).
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Certainly, considerations of fundanental fairness apply here;

the singular striking of one victimresulted in two convictions but

warrants only one sentence.
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APPELLANT' S SENTENCE FOR
BATTERY VACATED.

ALL OTHER JUDGMENTS
AFFI RMED.

CCsTS TO BE PAI D TWO TH RDS
BY APPELLANT AND ONE- THI RD
BY CALVERT COUNTY.



