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A jury sitting in the CGCrcuit Court for Baltinmore Cty
convicted appellant Roosevelt Ptrdyon Sydnor of voluntary
mansl| aughter and unlawful use of a handgun during a crine of
violence.! The court subsequently sentenced him to concurrent
sentences of ten years for mansl aughter and twel ve years for use
of a handgun, the first five years to be served w thout the
possibility of parole. Appel lant asks a single question on
appeal :

Did the trial court err in its self-defense
jury instruction?

Upon a review of the relevant |law and facts, we shall affirmthe

court's judgnents.

FACTUAL BACKGROUND

At approxinmately 8:40 p.m on Decenber 9, 1998, appellant
shot and killed Anthony Jackson, the victim in the 800 bl ock of
Chester Street in Baltinore City. Appel lant admtted to
shooting the victimbut clainmed he acted in self-defense. Anpong
others, two residents of the block in which the victim was
killed testified for the State.

Yvette Kiah testified that, just before the shooting, she

| ooked out of her window, in the 800 block of Chester Street,

The jury acquitted appellant of first degree nurder, second
degree nmurder, and wearing, carrying, or transporting a handgun.
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and saw three nen across the street struggling for a gun. She

heard one of the nen say, “Oh, you have a gun, MF. well, if
you have a gun you better use it. . . .7 She backed away from
the wi ndow and heard the sound of running feet. She then heard

five or six gunshots. \Wien she |ooked out of the w ndow agai n,
she saw a man running, followed by several people running behind
hi m

Yavonda Jones testified that, at approximtely 8:40 p.m on
Decenber 9, 1998, she exited her honme in the 800 block of
Chester Street and wal ked to the corner store. As she did so

she saw appellant sitting on the steps of a row house. She then

saw the victim approach appellant and pull a gun from his
pocket . Appel lant and the victim struggled for control of the
gun. After appellant and two other nen were successful in

obtaining the gun from the victim the victim started to run
away. Wen the victim was between fifteen and twenty feet away
from appell ant, appellant shot himin the back and then ran.
Police officers, who were nearby when the shooting occurred,
chased appellant several bl ocks. Eventually the ©police
apprehended appellant, who was holding a .22 caliber gun.
Appellant told the police, “I shot the nother fucker because he
was beating nme with a gun and robbed nme for $30 so | took the

gun from himand shot him”
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appellant was arrested, he was taken to a police

gave

a taped statenent to the police in which he explained the events

pr ecedi ng

Appel | ant

the shooting. 1In the statenment, appellant said:
Well, it all started when . . . | was

sitting on the steps, you know, drinking

with some of ny friends. And all of the

[sic] sudden this guy just wal ked up :
to nme and asked ne did | have any weed? So
| stated no, | do not snoke. . . . Al'l of
the [sic] sudden he starts to say[]
sonething about ny jewelry on ny neck and
pulled his gun out and told ne to give it
up, you know. Next thing you know, this guy
was tal king about how he [sic] going to do

this to nme and all of that. . . . [T]hen he
came across the head, in the back of the
head, with the gun. . . . He got [sic] $30
fromnme[.] . . . He was about to take ny
chain [and he] still kept talking about how
he [sic] going to kill me and all of that,
right. So, as soon as | saw . . . he had
the gun pointed a different way, | just . .

grabbed the gun. . . . That's when |
asked this other guy, Eric, . . . to help so

he hel ped ne. So we got to the point where
we got to tussling so hard on the front
steps that we tussled all the way to the,

you know, to the street. . . . Then he hit
me in ny eye, both eyes. . . . | tw sted
the gun out of his hand. . . . After that |
panicked | just shot at him as soon as |
got the gun from him You know, | didn't
know whet her or not he had . . . another gun
on himor not. . . . Like I said | | ooked
at it like this, it would be ny life or his
life. He said he was going to kill ne. I

was sitting there m nding ny business.

told the officers that, after he shot the victim he

pani cked and ran.
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The victim died of four gunshot wounds to his body. One

shot entered the front of his thigh, one shot entered the back
side of his forearm and two shots entered his back. One of the
shots to his back showed stippling, which, according to the
medi cal exam ner, results when a gun is fired at close range

The police recovered thirty dollars fromthe victims body.
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LEGAL ANALYSI S
STANDARD OF REVI EW
Judge Thieme, witing for the Court in Redcross v. State,
121 M. App. 320, 326 (1998), succinctly reiterated our task
when a party assails the trial court’s charge to the jury:

Maryl and Rul e 4-325(c) provides that a trial
court “may, and at the request of any party

shal |, i nstruct the jury as to the
applicable law and the extent to which the
instructions are binding.” Wen the trial

court does so instruct the jury, it has a
duty “to provide an accurate and conplete
statenment of the law.” We, as a reviewng
court, nust determ ne whether “the requested
instruction was a correct statenent of the
law, whether it was applicable under the
facts of the case; and whether it was fairly
covered in the instructions actually given.”
In making that determ nation, we view the
instructions as a whole and not in isolation
or out of context.

(Ctations and enphasis omtted.)

Appel l ant’ s singular claimof error is that

[t]he trial judge departed from the pattern
jury instruction because he thought it would
be “confusing” for the jury to view the
incident as one event (robbery) when it
m ght be two events (robbery and a separate
shooting). Under the facts of this case the
j udge was wong as a matter of |aw

Cting State v. Raines, 326 Ml. 582 (1992), he contends that
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the Court of Appeals, in deciding what constitutes conplicity

for the purpose of determning acconplice liability, declared

that an escape was considered part of the robbery “[Db]ecause the

assaults were determned by the jury to have been in furtherance

of the comm ssion of the arnmed robbery and the escape therefrom
7 ld. at 598. He further constructs his hypothesis by

citing Mangerich v. State, 572 P.2d 542, 543 (Nev. 1977), for

the proposition that “force used to prevent the imedi ate
retaking of property constitutes robbery” and that “[w] hether
the purpose of the force was to facilitate the escape or to
prevent the victim from retaking the property is irrelevant
because the purpose of not having the noney retaken is served.”

Appellant clains that the State’'s theory of the case was
summarized in its opening statenment when the prosecutor said:
“The State does not dispute in anyway [sic] that Anthony Jackson
robbed or tried to rob the [appellant] and we don’t dispute that
the [appellant] got the gun away from Anthony Jackson and used
that gun to shoot him” Characterizing the dispute between the
defense and the State as “a narrow one,” appellant posits that
Jackson robbed appellant, who successfully disarned Jackson,
subsequently chasing him down the street one hundred feet or
nore, and then shot him several tinmes, according to the State’'s

theory of the case. Appel lant contrasts his theory as a
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shooting which took place in the course of a struggle between
appel lant and the robber. Appellant sumrarily postulates his
claimof error:

Thus, even if +the scenario urged by the
State were accepted, the shooting was part
of the robbery and not a separate event. It
follows that the State was entitled to have
the jury to decide [sic] if the State
di sproved self-defense by establishing that
excessive force had been used; the State was
not entitled to have the jury reject the
defense because Appellant had a duty to
retreat. | ndeed, if Appellant had a duty to
retreat no robbery victim would be entitled
to attenmpt to retake his property or
apprehend the robber. There is no |egal
support for such a counterintuitive notion.

It is inpossible to know on what theory
the jury relied in reaching its verdict.

Under well established I|egal principles,
this anbiguity nust be resolved in favor of
Appel | ant.

(Gting N ghtingale v. State, 312 M. 699 (1988)) (enphasis

added) .

The State initially replies that appellant has failed to
preserve this argument for our review After the parties had
rested, the court instructed the jury on the duty to retreat
when
i nterposing the defense of self-defense:

And further with respect to the defense
of self-defense: Deadly force is the anpunt

of force reasonably calculated to cause
death or serious bodily harm If you find
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the [appellant] used deadly force, you nust
deci de whether the use of deadly force was
r easonabl e. Deadly force is reasonable if
t he [ appel l ant] actually had a reasonable
belief that the aggressor’s force was or
woul d be deadly and the [appellant] needed a
deadly force response. In addition, before
using deadly force, the [appellant] IS
required to nake all reasonable efforts to
retreat. [The appellant] does not have to
retreat if the [appellant] was in his hone
or retreat was unsafe or the avenue of
retreat was unknown to the [appellant] or
the [appellant] was being robbed at the
monment that the force was wused or the
[ appel | ant ] was lawfully arresting the
victim |If you find the [appellant] did not
use deadly force, then the [appellant] had
no duty to retreat.

Appellant took no exception to the court's instruction.?
After the jury retired to deliberate, the jury sent a note to
the trial court asking for re-instruction on, anong other
t hi ngs, self-defense. Thereafter, the court re-instructed the

jury on the duty to retreat as follows:

2Maryl and Pattern Jury lInstruction 5:07 on self-defense
provi des:

[In addition, before wusing deadly-force, the
defendant is required to nmake all reasonable effort to
retreat. The defendant does not have to retreat if
[the defendant was in [his] [her] hone], [retreat was
unsafe], [the avenue of retreat was unknown to the
defendant], [the defendant was being robbed], [the
defendant was lawfully arresting the victim. If you
find that the defendant did not use deadly-force, then
t he defendant had no duty to retreat.]
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In addition, before using deadly force,
[appellant] is required to nake al

reasonabl e ef fort to retreat. The
[ appel l ant] does not have to retreat if the
[ appel lant] was in his honme or retreat was
unsafe or if the avenue of retreat was
unknown to the [appellant] or if at the
nonent t hat the shots were fired the
[ appel | ant ] was being robbed, or t he
defendant was lawfully arresting the victim
If you find the [appellant] did not use

y force, then the [appellant] had no
to retreat.

the re-instruction, the defense took exception to

deadl
duty
After
| anguage, “if
court

at the noment that the shots were fired.”

responded that it instructed the jury as it did because

it could be confusing for the jury to view
the robbery and the shooting as one incident

when,

in fact, it was also possible for them

to view it as separate incidents, and so in

or der

SO

for the law to adequately be expl ai ned

t hat t he State coul d differenti ate

between the nonent of the robbery, as in

f act
t wo

they did, and for you to try to tie the

into one event, | thought that it was

necessary in this particular case, and it
was also not prejudicial in this particular

case,

to give the jury the nbst accurate

recitation of the | aw

The reason that you don't have a nore

accurate re[-]instruction in Wlley [v.
State, 328 Md. 126 (1992)] is because Wl Il ey
is not an inconplete self-defense during a

robbery situation and so therefore |I had to
make that nodification in order to give the
jury the nost accurate definition of the
| aw. I think to literally quote WIley
dicta on t hat i ssue wi t hout t he
recal i bration, woul d have been nor e

m sleading to the jury, although to vyour

t he

The
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advantage, than I'm permtted to do in order
to accurate[ly] advise the jury as to the
I aw.
The court declined to re-instruct the jury.
Maryl and Rul e 4-325(e) (2000) provides:
No party may assign as error the giving or
the failure to give an instruction unless
the party objects on the record pronptly
after the court instructs the jury, stating
distinctly the matter to which the party
obj ects and the grounds of the objection.
Thus, the Rule requires that the offended party object to the
given instruction before the jury retires to deliberate. State

v. Hutchinson, 287 M. 198, 202 (1980). Here, appellant did not
object to the original jury instruction. Only after the jury
retired to deliberate and sent a note to the court asking for
re-instruction, which the court gave, did appellant object.

I n addressing the preservation issue, appellant argues that
the original and supplenental jury instructions on the duty to
retreat were different. In the original instruction, the court
stated that a defendant does not have a duty to retreat if “the
def endant was being robbed at the nonent that the force was
used.” In the supplenental instruction, the court stated that
a defendant does not have a duty to retreat “if at the nonent
that the shots were fired the defendant was being robbed.”

Under both instructions, the jury was instructed that the
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accused does not have to retreat if he was being robbed at the
time he was acting in self-defense.

In our view, however, given the testinony of Yavonda Jones
that, at |east one of the four shots was fired into the victims
back at a distance of fifteen to twenty feet from appellant, the
re-instruction had the effect of placing greater enphasis on the
severability of appellant’s enploynent of force. The reference,
in the original instruction, to “the force [which] was used”
tended to depict the four shots fired collectively as a single
act that the jury had to determne either occurred during the
robbery or after the robbery was thwarted and the victimwas in
the process of fleeing the scene. As we see it, the re-
instruction to which appellant excepted was different —at | east
in its enphasis — and thus, appellant did not waive his
objection thereto by failing to object to the original jury
i nstruction.

Even if we were to conclude that appellant failed to
preserve the issue of the propriety, vel non, of the court’s
i nstructions in a technical sense, appellant’s  counsel
interposed his exception in response to the jury s request for
re-instructions. Significantly, the exception was |odged at a
point in tinme when the trial judge was afforded an opportunity
to correct any instruction that <constituted an erroneous

statenent of the law or otherwise msled the jury in its
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advi senment regarding applying the law to the facts. The purpose
of Maryland Rule 8-131 is to allow the court to correct trial
errors, obviating the necessity to retry cases had a potenti al
error been brought to the attention of the trial |udge. The
Rule is also designed to prevent |awers from “sandbaggi ng” the
judge and, in essence, obtaining a second “bite of the apple”
after appellate review.

Al though we retain plenary authority to take cogni zance of
plain error prejudicial to the rights of the accused and we have
conplete discretion in deciding to review the alleged error,
Austin v. State, 90 M. App. 254, 257-58 (1992), counsel
obviously believed challenging a jury instruction that parroted
the applicable pattern jury instruction would have been to no
avail . Appel lant held a nuch different view of the nerits of
chal | enging the departure fromthe pattern jury instructions and
we cannot say, on the record before us that at |east the
interposition of the exception was clearly w thout substanti al
justification. In other words, the issue is sufficiently viable

to warrant our review.
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It is generally well recognized that a defendant is entitled
to instructions on the |law when generated by the evidence and

not covered by instructions actually given. Patterson v. State,
356 Md. 677, 683 (1999); Ware v. State, 348 M. 19, 58 (1997);
see also Mi. Rule 4-325(c) (2000). Appel l ant asserts that the

trial judges’'s departure from the recomended |anguage in the
pattern jury instructions resulted in the possibility that the
jury rejected his claim of self-defense because it erroneously
believed he had a duty to retreat. In general, we have favored
i npl enentation of the Maryland Pattern Jury Instructions:

Nevertheless, we say for +the benefit of

trial judges generally that the w se course

of action is to give instructions in the

form where applicable, of our Mryland

Pattern Jury I nstructions. Those

i nstructions have been put together by a

group of distinguished judges and |awers

who alnost amount to a “Wo's Wio” of the

Maryl and Bench and Bar. Many of these

i nstructions have been passed upon by our

appel l ate courts.
Green v. State, 127 Md. App. 758, 771 (1999).

As the State points out, however, deviation from the

recomrended |anguage in the pattern jury instructions does not

per se constitute error. W explained in Geen v. State, 119

Md. App. 547, 562 (1998), that, “Wen the evidence generates an

issue that is not covered by a pattern instruction, we nmnust



- 14 -
count on the court to incorporate relevant and valid |[egal

principles gleaned from the case l|law.” The court sought “to
give the jury the nost accurate recitation of the law in its
nodi fication of the pattern instruction from “at the nonent that
the force was used” to “at the nmonment the shots were fired.”
The change nore precisely explicates the law of self-defense
when considered in the context of the trial judge s express
advi sement to the jury, in essence, that appellant was no |onger
entitled to use deadly force once there no longer was the
exi gency presented by the need to repel the robber.

It was then the responsibility of the jury, as fact finder,
to determine from the evidence whether the force enployed by
appellant was for the purpose of repelling the robbery or

whet her the force constituted an act, separate and independent

from the robbery. Hall v. State, 119 M. App. 377, 393 (1998).

In the case sub judice, appellant’s duty to retreat apparently
evolved as a primary issue when, as appellant posits, the

ultimate determnation in this case nust be whether “the State
di sproved self defense by establishing that excessive force had
been used.”

When a defendant seeks to escape crimnal responsibility by
claimng deadly force was enployed to repel force, threat of

force or intimdation enployed by a robber, however, proof that
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the force exerted by the accused was enployed at a tine other
t han when he was being robbed is the sine qua non of proof of
excessive force. To be sure, excessive force may be proven by
a nyriad of other circunstances, i.e., multiple stab wounds or
shots under circunstances which indicate an assailant could have
been neutralized with far less force, but, in the instant case,
proof that, at the nonent appellant fired the fatal shots, he
was not being robbed is tantamount to proof of excessive force,
absent any threat of death or serious bodily harm posed by the
robber independent of that wused to acconplish the forcible
“taking.”

The Court had instructed the jury that, “If you find the
[ appel l ant] used deadly force, you nust decide whether the use
of deadly force was reasonabl e. Deadly force is reasonable if
the [appellant] actually had a reasonable belief that the
aggressor’s force was or would be deadly and the [appellant]
needed a deadly response.” Thus, in conjunction wth the
advi senment that there was no duty to retreat if at the tinme the
shots were fired the defendant was being robbed, the jury was
told that any response to force or threat of force by the robber
must be directly proportional. The net result is that the jury
was properly informed that it nust decide whether the deadly

force enployed by appellant was needed to repel what appellant
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perceived to be a deadly assault. Appel  ant argues that the
court’s instructions resulted in the jury rejecting his defense
because substituting “shots” for “force” connotes a robbery
followed by a shooting and, hence, two separate events. The
right to enploy force to defend oneself is rooted in necessity
and the |aw sanctions the use of such force only to the extent
it is required to neutralize an immnent and imrediate threat.
State v. Martin, 329 Md. 351, 357 (1993).

The rationale for carving out an exception for the duty to
retreat at the nonent one is being robbed is because force or
threat of force acconpanies the act of “taking.” No such
exception for the use of deadly force is recognized for |arceny,
i.e., during the theft of one’'s appliance or vehicle for the
very reason that theft does not involve the threat of death or
serious bodily injury. Consequent |y, whether the jury
considered the confrontation as a single event or a robbery and
a shooting is immuaterial since its charge was to determne to
what force the shooting was a response and was it a proportional
and reasonable exercise of deadly force. Stated otherw se,
applying the standard of necessity, were the four shots fired
necessary to neutralize the perceived danger? Because the
instructions, as a whole, required the jury to decide the narrow

i ssue of the reasonabl eness of appellant’s deadly response, it
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in no way relieved the jury of its responsibility to decide from
the credible evidence whether the shots were fired after the
victimwas disarnmed or during a struggle for the gun.

The evidence is uncontradicted that appellant, with the aid
of his friend, Eric, disarned the victim who had robbed him
then shot the victimfour tinmes. The jury returned a verdict of
guilty to the |esser offense of manslaughter, from which we can
conclude that circunstances of mtigation were factored into the
verdict. W can only surmse fromthe mansl aughter verdict that
the jury believed that appellant was entitled to the defense of
i nperfect self-defense. State v. Faul kner, 301 M. 482, 500
(1984). The only other possibility not generated by the
evidence in this case would be an intentional hom cide commtted
during a tinme when appellant’s nental faculties and reasoning
were inpaired, i.e., the heat of passion. See generally MKay

v. State, 90 M. App. 204 (1992). Had mitigating circunstances

not been factored into the verdict, appellant would have been
convicted of first or second degree nurder.

From t he above, we hold that the |lower court was not wong
as a matter of law by reason of its departure from the pattern
jury instructions. The short answer to appellant’s assertion
that the jury may have rejected his defense because of his duty

to retreat is that the original instruction and the re-
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instruction required as a tenporal pre-condition to the use of
deadly force that “the force” or “the shots” be enployed at a
point in time when appellant was being robbed. Such a
requirenent is nerely a reassertion of the cardinal principle
undergirding self-defense, nanely, that deadly force may only be
resorted to when the accused has reasonable grounds (Perfect
Sel f-Defense) or subjective belief (Inperfect Self-Defense) to
believe hinself or herself in apparent immnent or immediate
danger of death or serious bodily harm from his or her assail ant
or potential assailant.

The duty to retreat is but a corollary to the exigency
requi renent before one is deened justified in taking the life of
another. In other words, all reasonable alternatives nust be
explored, wunder the circunstances, before resort to deadly
force. In hypothesizing that no robbery victim would ever be
able to retake his property or apprehend the robber if there
were a duty to retreat, appellant disregards the fact that no
duty to retreat attaches where the force to be enployed is not
lethal. Stated otherwise, a robbery victimis free to use non-
lethal force to acconplish the recovery of his property or
appr ehend the robber.

It is only when deadly force is contenplated that its use

must be confined to repulsion of the robber at the nonent that
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the robber exerts force or exhibits a threat of force; such
circunstances present the sanme exigency as that which arises
when one is in inmmnent and i medi ate danger of death or serious
bodily harm when robbery is not the notive. Once the inmm nent
threat of death or serious bodily harm dissipates, a |ethal
response is no |onger warranted. Thus, appellant was entitled
to use deadly force at the nonment he was being robbed and, it
appears, the jury so found; otherw se, the verdict would have
been first or second degree nurder. The jury apparently
concl uded that the force enpl oyed was excessive.

Al though the concept of excessive force was explained
separately —as it should have been —in charging the jury, the
two concepts were interrelated under the facts of this case.
Ergo, pursuant to the instructions actually given by the trial
judge, any enploynent of deadly force at a tinme when, from the
evidence, the jury found appellant was not being robbed, such
enpl oynent of deadly force constitutes, a fortiori, excessive
force in the absence of independent grounds to believe death or
serious bodily injury is immnent. The | ogical extension of
appellant’s argunent is that the court’s instruction should not
have inposed upon hima duty to retreat or resort to non-letha

force notwthstanding that the pattern jury instruction and the

instructions given by the trial judge treat deadly force as a
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creature of necessity and limt its use to those occasions when
one is being robbed or only deadly force will neutralize the
attack of an assailant. Utimtely, it was the jury’'s
prerogative to determne whether the force used by appellant
coincided wth “the nonent” appellant was being robbed and
whet her, as appellant clainmed in his statenent, he believed the
victim may have had another gun or continued to pose a threat.
Even if the jury felt appellant subjectively believed he
continued to be in danger after westing the gun from the
victim if the jury further concluded appellant’s subjective
belief was wunreasonable, the manslaughter verdict the jury

returned was appropriate.

As noted, supra, faced with the explicit |anguage of the
pattern jury instructions and the lower court’s instructions
restricting the legally perm ssible use of deadly force to the
time that the robbery is being commtted, appellant seeks to
extend the occurrence of the robbery to include the escape of
the victim He cites, in support of this concept, three
deci sions which are inapposite to the case at bar. In State v.
Rai nes, supra, the Court of Appeals considered whether the first

degree nmurder conviction of the acconplice, Bentley, who had
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been convicted as a principal in the second degree, could be
sustained in the absence of evidence that the second degree
principal “entertained [the necessary specific intent] or knew
that the principal in the first degree entertained such intent.”
Rai nes, 326 Md. at 594.

Rai nes, who was convicted as the principal in the first
degree, had been the passenger in a pick-up truck driven by
Bentley and had fired a fatal shot at a tractor-trailer
operator, Cynthia Southern, on the Baltinore Beltway after a
random shooting spree in which Raines had fired a shot at a
passi ng autonobile, a second shot through the w ndow of the bar
where they had been drinking and a third shot through the w ndow
of an acquai ntance, Hym e Kell ey.

In rejecting the State’'s reliance on the decision in
Sheppard v. State, 312 M. 118 (1988), wherein the Court upheld
the conviction of the appellant in that case for assault wth
intent to nmurder based on shots fired at police officers chasing
his three acconplices after Sheppard was already in custody, the

Rai nes Court sai d:

Contrary to the State’'s contention
Sheppard’s responsibility for the assaults
with intent to nurder was not dependent upon
pr oof t hat he aided and abetted the
comm ssion of those offenses; rather, his
conplicity rested on the fact that he aided
and abetted the arned robbery. Because the
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assaults were determned by the jury to have
been in furtherance of the conmm ssion of the
armed robbery and the escape therefrom
Sheppard was properly convicted of those
aggr avat ed assaults not wi t hst andi ng t he
absence of any evidence that he intended to
kill the police officers.
Rai nes, 326 Md. at 598 (citations omtted).

The principle upon which the Court of Appeals relied in
Sheppard, as discussed in Raines, bears no relation and is
totally inapplicable to the |egal requirenent that deadly force,
to be legally justified, nmust be enployed at the “nonent the
force was used/shots were fired.” Assi gnnent of crim nal
responsibility wupon individual actors who participate in a
common crimnal episode was the issue in Sheppard and Raines;
the Court determined the relationship between the degree of
participation and the consequences the |aw inposes according to
the actor’s culpability. It held that Sheppard could be held to
account for crimnal acts occurring during the escape of his co-
felons because what occurred during the flight of  his
acconplices was in furtherance of a crimnal event in which al
four arnmed robbers participated and for which they all bore
responsibility for the event as well as the aftermath.

Appel lant’s attenpt to draw an anal ogy between the facts in

Rai nes and Sheppard and the victinis attenpt to escape is

patently flawed. Initially, the purpose of view ng the escape of
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the co-felon as part of the robbery in legal contenplation is to
assign crimnal responsibility, rather than to relieve the party
seeking to treat the robbery and escape as one transaction from
crim nal responsi bility. More inportant, the rationale
undergirding the requirement that one retreat before enploying
deadly force is that enploynment of such force is an act which is
responsive to a threat of death or serious bodily harm and the
time for resort to such force does not extend to the tine a
fleeing assailant attenpts to escape, unless there is evidence
that he continues to pose a deadly threat as he fl ees.

In Mngerich v. State, supra, also relied upon by
appellant, the Suprenme Court of Nevada considered appellant’s
assertion that “force or fear was used to perfect his escape
rather than to retain possession of the stolen property.”

Sydnor sei zes upon the Court’s |anguage in discussing the use of

force: “Where one ‘uses force or intimdation to prevent an
i mediate retaking . . . this is all one transaction and
constitutes robbery. . . . [I]t is irrelevant whether

[ Mangerich] intended the [threat] to effectuate his escape or to

prevent the [noney] from being retaken, since the l|atter purpose

was in fact served.’” Mangerich, 572 P.2d at 543 (citations

omtted) (enphasis added).
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The Mangerich Court was essentially required to determ ne
the contenporaneity of the force enployed in relation to the
“taking” and concluded that force enployed to effectuate the
robber’s escape or prevent a retaking of the stolen property
constituted part of a single transaction. A determ nation of
whet her the evidence of a “taking” occurs at a point in time in
relation to the force used to constitute robbery is |ikew se not
anal ogous to the case at hand. The force, in Mangerich, was
enpl oyed to effectuate the escape rather than prevent the escape
as Is the case here. Moreover, Mangerich is distinguishable for
the same reasons as Raines and Sheppard, i.e., that the
circunst ances under which one may use deadly force reference a
specific exigency requiring extraordinary action; preventing an
assailant from fleeing or preventing one from retaking stolen
property are not viewed as exigencies warranting the use of
deadly force.

Finally, appellant relies on Cantrell v. State, 361 S. E.2d
689, 690 (Ga. App. 1987), wherein the Ceorgia Court of Appeals
considered Cantrell’s contention that “the force enployed was
not contenporaneous with the taking, rendering proof of robbery
by force inpossible.” (Citation omtted.) According to
Buf fington, the victim he net Cantrell, whom he knew from high

school, on the street and allowed Cantrell to see a gold
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neckl ace that he had been wearing. Cantrell put the necklace in
his pocket and turned to walk away, whereupon Buffington
demanded its return and was struck in the face by Cantrell and
anot her  man. The court summarily dism ssed appellant’s
contention, stating: “Al t hough appellant had custody of the

neckl ace pursuant to Buffington’s consent, possession of the

neckl ace did not change to appellant until Buffington, by neans
of violence, had been dissuaded from seeking its return. That
being so, it was the force which effected the taking.” ld. at
690 (enphasis added). The consideration of the tenpora

relationship between the “taking” and the force enployed in the
robbery prosecution, in Cantrell, is inapplicable to the instant
case for the sanme reasons Mangerich is inapplicable.

In sum the law reserves the justifiable taking of the life
of another for extraordinary, carefully prescribed circunstances
grounded on necessity. When those circunstances, i.e., being
subjected to a robbery or where one believes he or she is in
danger of immnent death or serious bodily harm are no |onger
extant, the basis for lethal force dissipates and one’s response
must be neasured and directly proportional to any perceived
threat that does not rise to the level of being life
threatening. The law is well settled that the duty to retreat

does not attach when one uses non-lethal force to repel an
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assailant; however, it was for the jury, in the case at hand, to
det erm ne whet her discharging four shots —two of which entered
the victims back — after subduing the robber was a necessary
enpl oynent of force occurring during a struggle with the robber
or an event independent of — and subsequent to — the robbery.
Patently, the jury instructions properly permtted a finding
that one or nore shots were not fired to repel the victim but
rather were the enploynment of force at a point in tine after

appel l ant was no longer in harms way.

JUDGVENT OF THE CI RCU T
COURT FOR BALTI MORE CI TY
AFFI RVED.

COSTS TO BE PAI D BY
APPELLANT.



