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We nust decide in this appeal whether the State of Maryl and
is the proper forum to hear a child custody dispute under the
Uniform Child Custody Jurisdiction Act. Donna Gestl, appellant,
argues that the Grcuit Court for Baltinore Cty erred in
dism ssing her child custody dispute against Lisa Frederick,
appel l ee. Appellant raises two issues on appeal, which we have
rephrased slightly:
l. Whether the trial court erred in
declining jurisdiction because Maryl and
was an inconveni ent forum
Il. Wether the trial court erred in

di sm ssing the case rather than staying
t he proceedi ngs.

FACTS! AND LEGAL PROCEEDI NGS
Appellee is the biological nother of a child with many
speci al needs.? According to appellee, the child “has been
eval uated as developnentally delayed, speech and |earning

di sabl ed, Attention Def i ci ent Hyperactivity disorder and

The parties' respective factual clains were set forth in
the conplaint, notion to dismss, opposition to sane, and
affidavits filed in support of the notion and opposition.

2The child s biological father, Philip Sparn, was naned as
a defendant in the circuit court action. Sparn never entered an
appearance and the evidence indicates that he has had little or
no contact with the child. Sparn currently resides in the State
of Tennessee.



autistic |like disorder.”

Wiile pregnant with the child in Novenber 1992, appellee
nmoved fromthe state of Tennessee to the State of Maryland. The
child was born in Maryland on March 13, 1993. At sonme point,
the parties becanme involved in an intimate relationship and
appel l ee and the child noved into appellant’s home in July 1993.

The parties dispute what occurred during the course of their
rel ati onship. Appel lant alleges that while she was not the
child s “biological nother, [she has] been his parent since
birth.” She asserts that she was appellee’s “birthing coach”
and was present at the child s birth. She clainms she shared
parenting responsibilities wth appellee and that the two
"generally held thenselves out to the world as a famly unit.”
Mor eover, she alleges that her famly saw the child on a regul ar
basis and treated him as a nenber of their famly. She further
asserts that appellee “chose a nane for [the child] to cal
[appellant]: “Mm, a derivative of nom” Finally, she clains
that she assunmed primary financial responsibility for appellee
and the child.

Appel | ee, on the other hand, alleges that appellant’s “role
regarding the child was one of recreation and entertai nnent.”
She asserts that the parties never discussed a joint parenting

arrangenent regarding the child and that appellant never



suggested that she would assune financial responsibility for the
chil d. Addi tionally, appellee clains that she received
governnental assistance to neet the child s needs and that
appel l ant insisted she obtain enploynment, which she did in March
1997. Appellee also asserts that appellant has a violent tenper
and would argue wth her in front of the child and that
appellant threatened “to take [the child] away from [appell ee]
by going to court and alleging she was an unfit nother.”

Appel | ee noved out of appellant’s residence in August 1998
and returned to Tennessee. Appellee clains that since noving to
Tennessee, she has becone enployed as a substitute teacher, and
“obtained the services of a pediatrician and enrolled the child
in a local elenmentary school which was equipped and staffed to
nmeet [his] special educational needs.”

I n Novenber 1998, the Tennessee Departnent of Children’s
Services (“Departnment”) filed an action against appellee in the
Juvenile Court for Anderson County, Tennessee (“Juvenile
Court”), seeking custody of the child.® In addition, appellee

filed in the Juvenile Court a petition to establish paternity

3On February 9, 1999, the Departnent and appellee entered
into a consent agreenent in the Juvenile Court, which stated
that the child was to be returned to appellee and that appellee
“has the ability to provide care, custody of this mnor child in
an adequate and sufficient manner.”
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agai nst Sparn in May 1999.4

On Decenber 3, 1998, appellant filed a “Conplaint for Joint
Legal Custody, Pendente Lite and Permanently, and Visitation and
O her Relief” in the circuit court. On March 9, 1999, appellee
filed a notion to dismss asserting, inter alia: (1) the court
should decline jurisdiction because there was a pending
proceeding in Tennessee involving the child and that Maryl and
was an inconvenient forum and (2) that appellant |acked
standing to pursue the action because appellee “is neither an
unfit parent nor do exceptional circunstances exist to overcone
the presunption that is it [sic] in the child s best interest to
remain with . . . his biological parent.”

A hearing on appellee’s notion was held on My 27, 1999
At the hearing, the court was presented wth evidence of the
consent judgnment appellee entered with the Departnent and the
petition filed in the Juvenile Court by appellee against Sparn
to establish paternity. After the hearing, the trial judge
contacted a judge in the Juvenile Court, who indicated that two
files existed regarding the child: the custody case filed by the
Department on Novenber 18, 1998, and the paternity action that

was filed on May 19, 1999. The Tennessee judge indicated that

“The Tennessee paternity action was pending at the tinme of
the circuit court proceedings.



the custody case was closed and the paternity case was pendi ng.
Additionally, when asked by the trial judge about what a
Tennessee court “mght do with a non-blood-rel ated person,” the
Tennessee judge indicated that “in her view, in Tennessee a non-
bl ood-rel ated person is never given custody unless . . . there
coul d be proof of ‘dependency or neglect.’”

On June 21, 1999, the trial court issued a witten opinion
granting appellee’s notion to dism ss. The court found that
Maryl and did have jurisdiction pursuant to Md. Code (1984, 1999
Repl. Vol.), 8 9-204(a)(1l) of the Famly Law Article ("FL").
Neverthel ess, the court held that Tennessee was the appropriate
forum to hear the dispute because Tennessee was the nore
convenient and appropriate forum In so doing, the court
expl ai ned:

[ T] he gr eat bul k of t he cont act s,
information and expertise concerning the
best interest of the child, both presently
and in the future, exist in the state of
Tennessee. This [c]ourt bel i eves, in
accordance with [FL s]ection 9-207(c), that

Tennessee has a closer connection with the
parties and the child's famly, and that

virtually al | of t he per sonal and
pr of essi onal evidence concerning the child s
present and future best interest 1is in
Tennessee.
Additional facts will be added as necessary to suppl enent

the foll ow ng di scussion.



DI SCUSSI ON

Appel l ant contends that the trial court erred in declining
jurisdiction. She argues that “although [s]ection 9-207 permts
a court to decline jurisdiction if it finds that it is an
i nconvenient forum both Maryland case law and the plain
| anguage of the [Uniform Child Custody Jurisdiction Act]
prohibit a court from doing so where the proposed alternative
forumis only theoretically available and will not actually hear
the case.” She contends that Tennessee is not an available
alternative forum because Tennessee only recognizes a third
party’s claim to custody in instances of abuse and neglect.
According to her, at the very least, the trial court should have

stayed the Maryl and proceedi ngs under FL section 9-206(c).

l.
The Uniform Child Custody Jurisdiction Act

Al fifty states and the District of Colunbia have adopted
the Uniform Child Custody Jurisdiction Act ("UCCIA"). Mar yl and
adopted the UCCIA in 1975, and it is codified as the Maryland
Uniform Child Custody Jurisdiction Act (“Act”). See FL 8§ 9-201
et seq.

In dson v. dson, 64 M. App. 154 (1985), Judge Rosal yn

Bel | explained that the Act is in response to a



‘grow ng public concern over the fact that
t housands of children are shifted from state
to state and from one famly to another
every year while their parents or other
persons battle over their custody in the
courts of several states . . . It is well
known that those who lose a court battle
over custody are often unwilling to accept
the judgnment of the court. They wll renove
the child in an unguarded nonent or fail to
return himafter a visit and will seek their
luck in the court of a distant state where
they hope to find —and often do find —a
nmore synpathetic ear for their plea for
cust ody. The party deprived of the child
may then resort to simlar tactics to
recover the <child and this ‘gane’ may
continue for years, with the child thrown
back and forth from state to state, never
comng to rest in one single hone and in one
comunity.’

ld. at 160 (quoting UCCIA, 9 U L.A Conmssioners’ Prefatory
Note at 111-12 (1968)).

The UCCJA controls which state has subj ect-matter
jurisdiction over child custody cases. See Harris v. Simmons,
110 Md. App. 95, 102, cert. denied, 343 M. 680 (1996). The
CGeneral Assenbly has recognized that the purposes of the Act
include avoiding jurisdictional conpetition and conflict wth
courts of other states in matters of child custody, pronoting
cooperation with the courts of other states “to the end that a
custody decree is rendered in that state which can best decide
the case in the interest of the child,” assuring that litigation

concerning the custody of a child takes place ordinarily in the



state with which the child and the child s famly have the
cl osest connection and where significant evidence concerning the
child is available, and discouraging continuing controversies

over child custody. FL 8 9-202; see also Tenn. Code Ann. § 36-

6- 202.
FL section 9-204 sets forth the grounds when Maryl and courts
may exercise jurisdiction. It provides, in pertinent part:

(a) A court of this State which is conpetent
to deci de child cust ody matters has
jurisdiction to make a child custody
determ nati on by initial decree or
nodi fication decree if:

(1) this State (i) is the honme state of
the child at the tinme of commencenent of the
proceeding, or (ii) had been the child's
home state W t hin 6 nmont hs bef ore
commencenent of the proceeding and the child
is absent from this State because of the
child's renoval or retention by a person
claimng custody or for other reasons, and a
parent or person acting as parent continues
tolivein this State[.]

FL § 9-204. Tennessee has simlar jurisdictional requirenents.

See Tenn. Code Ann. § 36-6-216.

Hone state is defined as:

the state in which the child, imediately
preceding the time involved, lived with the
child's parents, a parent, or a person
acting as parent, for at |east 6 consecutive
months, and in the case of a child less than
6 nonths old, the state in which the child
lived from birth with any of the persons
ment i oned. Peri ods of tenporary absence of



any of the naned persons are counted as part
of the 6-nmonth or other period.

FL 8§ 9-201(f). Generally, a “hone state” should be the
jurisdiction to hear and deci de custody disputes. See O son, 64
Md. App. at 162. “If, however, ‘there is no hone state or the
child and his famly have equal or stronger ties wth another
state, a court in that state has jurisdiction.”” |Id. at 162-63
(quoting 9 U L. A Conmissioners’ Note § 3 at 123).

W agree with the trial court that Maryland was the hone
state of the child and that Maryland has jurisdiction. The
undi sputed evidence indicates that the child lived in Maryland
since his birth and that appellee renoved him from Maryland in
August 1998. Appel lant’s petition was filed on Decenber 3,
1998. The child had been absent from Maryland for |ess than six
nmonths at the tine the petition was filed. Therefore, Maryland
courts do have jurisdiction under the Act as the child s hone
state. Neverthel ess, “[o]Jur inquiry does not end here
because we nust further determ ne whether Maryland is precluded
from exercising jurisdiction” under FL sections 9-206 or 9-207.

ld. at 163.



FL section 9-206
FL section 9-206(a) provides:
Wen other state nore appropriate. —. . .
a court of this State shall not exercise its
jurisdiction under this subtitle if, at the
time of filing the petition, a proceeding
concerning the custody of the child was
pending in a court of anot her state
exercising jurisdiction substantially in
conformty wth this subtitle, unless the
proceeding is stayed by the court of the
other state because this State is a nore
appropriate forumor for other reasons.
FL 8 9-206(a). A court in this State is required to “exam ne
the question of the pendency of proceedings elsewhere in
Maryland or in other jurisdictions and should do so of its own
motion even if the issue is not raised by the parties
t hensel ves.” Paltrow v. Paltrow, 37 M. App. 191, 197 (1977),
aff'd, 283 Md. 291 (1978); see FL 8 9-206(b).
If a proceeding is pending in another jurisdiction, a
Mar yl and court usual |y must decl i ne to exerci se its
jurisdiction. See Malik v. Mlik, 99 M. App. 521, 526 (1994).
““Pending’ nmeans that a case has been filed and is not
concl uded.” John F. Fader Il & R chard P. Glbert, Maryland
Famly Law, 8 9-4(c) at 416 (2d ed. 1995).
Pursuant to FL section 9-206(b), the trial judge exam ned

the information provided by the parties and contacted a judge in

Tennessee to inquire about the pendency of any proceedings. In
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doing so, the trial judge discovered that the Departnent’s
custody case against appellee was filed on Novenber 18, 1998
Based on this finding the court held it *“should decline
jurisdiction based on there being a prior, then open case in the
state of Tennessee.”

The trial court, however, failed to take into account that
the Tennessee custody case had been closed by the tinme of the
hearing on appellee’ s notion. Because the Tennessee custody
action was closed, there was no custody dispute “pending” in
anot her jurisdiction.?®

B
FL section 9-207

The trial court ultimately based its decision that Tennessee
was the nore appropriate forum to hear this custody dispute
because “the great bulk of contacts, information and expertise
concerning the best interest of this child both presently and in
the future, exist in the state of Tennessee.” Appel | ant
contends that the trial court erred because, as a third party,

she does not have standing to seek custody in Tennessee. She

SFurther, we note that the action against Sparn to establish
paternity was not filed until My 19, 1999, after the initiation
of proceedings in the circuit court. In any event, an action to
establish paternity is not an action for custody as contenpl ated
by the UCCIA See FL 8§ 9-206(a) (Maryland courts should not
exercise jurisdiction when “a proceeding concerning the custody
of the child [is] pending in a court of another state.”)
(Enmphasi s added).

11



ar gues

stayed the Maryland proceedings instead of dismssing the

outright.

FL section 9-207(a) provides:

Action if this State is inconvenient forum
— A court which has jurisdiction under
this subtitle to nmake an initial decree or
nodi fication decree nmay decline to exercise

that, at the very least, the trial court should have

case

its jurisdiction any tine before making a

decr ee i f
i nconveni ent

case and that

it

finds t hat it is an

forum to nake a custody
determ nati on under the circunmstances of the
a court of another state is a
nore appropriate forum

Factors a trial court

shoul d consider in determ ning whether it

is an i nconvenient forum i ncl ude:

FL

an

(1) if another
child s hone state;

(2) if another

state is or recently was the

state has a closer connection

with the child and the child s famly or

wth the child

contestants;

and 1 or more of the

(3) if substantial evidence concerning the
child s present
training, and personal relationships is nore
readily avail abl e in another state;

or future care, protection,

(4) if the parties have agreed on another
forumthat is no | ess appropriate; and

(5 if the exercise of jurisdiction by a
court of this State would contravene any of
the purposes stated in [FL section 9-202].

8§ 9-207(c). Additionally, if a trial court finds that it is

i nconveni ent forum

uit

may stay the proceedings on condition

12



that a custody proceeding be pronptly conmmenced in another naned
state or on any other conditions which may be just and proper

7 FL 8 9-207(e). W will not disturb a trial court’s
decision whether or not to exercise jurisdiction unless the
trial court abuses its discretion. See Harris v. Melnick, 314
Md. 539, 557 (1989) (affirmng the circuit court’s decision to
exercise jurisdiction even though Colorado was child s hone
state when the father continued to reside in Mryland, origina
custody decree was entered in Miryland, and there was no
i ndi cation that Col orado woul d exercise its jurisdiction).

This Court has addressed the application of FL section 9-207
in a nunber of cases. In Conin v. Camlleri, 101 M. App. 699
(1994), the wife noved with her children to Hawaii after her
daughter conpl ai ned of sexual abuse by her father, the wife's
husband. In a Hawaii court, she filed an “Ex Parte Petition for
a Tenporary Restraining Oder for Protection and Statenent”
agai nst the husband. ld. at 701. The husband thereafter filed
a conplaint for a limted divorce and custody in a Mryland
circuit court.

The circuit court declined to exercise jurisdiction on the
grounds that the Hawaii proceeding was the initial proceeding
under FL section 9-206 and that Maryland was an inconvenient

forum under FL section 9-207. In affirmng the trial court’s

13



deci sion that Maryl and was an i nconvenient forum we held:

The record fully supports each of the
followi ng findings of fact announced by [the
trial court]: (1) the <children had a

substantial nunmber of relatives in —and a
cl oser connection to — Hawaii, (2) the
initial custody proceeding was filed in
Hawaii, (3) [the wife] had the ability to
earn a living in Hawaii, but not in
Mar yl and, and (4) significant evi dence

concerning the <child s care, protection
trai ni ng, and personal relationships is
readily available in both states.

Id. at 708.

W reached a simlar result in Solonmon v. Solonon, 118 M.
App. 96 (1997). The parties in Solonon resided in Mryl and
during their marriage and their child was born in Maryland. The
famly nmoved to New York so that the husband could “conplete a
one-year fellowship at a hospital in Mnhattan” and then noved
to Switzerl and. ld. at 100. VWiile living in Switzerland, the
not her and child returned to New York and the nother filed an
action for divorce that was dismssed for lack of jurisdiction
The husband subsequently filed an action for divorce in the
Maryland circuit court, which was granted. By agreenent, the
nmot her, who continued to reside in New York, maintained physical
custody, while the father, who had returned to Maryland, was
granted visitation.

After the divorce, the parties appeared in a Maryland

14



circuit court on a nunber of occasions and eventually the father
filed a request to nodify visitation. The w fe responded by
filing an action in a New York court to nodify the divorce
judgment and to dismss the circuit court action filed by the
father, claimng that the Miryland court “was an inconvenient
forum to nmake custody and visitation determ nations and that

New York is a nore appropriate forum” 1d. at 102. The New
York court stayed its proceedings pending the result of the
wife' s nmotion in Maryl and.

W held that the trial court did not abuse its discretion
in ruling that, although Maryland had jurisdiction,® Maryl and was
an i nconveni ent forum because

t he nmost convenient forumis New York

[ The child s] honme state is New York and .
New York has a closer connection with [the

child] than WMaryland. . . . [T]lhere is
substanti al evi dence concer ni ng [the
chil d s] ‘ present or future care,
protection, training, and per sonal
relationships in New York. . . . [The

®W found Maryland had jurisdiction under FL section 9-

204(a)(2), which provides that Maryland has jurisdiction when
it is in the best interest of the child that
a court of this State assume jurisdiction
because (i) the <child and the child s
parents, or the <child and at least 1
contestant, have a significant connection
with this State, and (ii) there is available
in this State subst anti al evi dence
concerning the child s present or future
care, protection, training, and persona
relationships|.]

15



child s] rabbi, guidance counselor, doctors,
teachers, dentist, and maternal relatives
are located in New York. The court observed
that [the child] interacts with classmates
and friends, attends canp, and sees his
mat ernal grandnother three to four tines a
week.

ld. at 108.
Based on the factors outlined in the above cited cases and
considering the facts developed in this case, we find that the

trial court was not clearly erroneous in its determ nation that

Tennessee was the nore convenient forum Appel l ee currently
resides with the child in Tennessee. She has found gainful
enpl oynment in Tennessee. Moreover, the trial court correctly

noted “it appears that the professionals who are now involved in

his present care . . . are physically present in the state of
Tennessee, i ncl udi ng hi s pr esent doct or, t eachers and
pedi atrician.” Finally, the natural father resides in
Tennessee.

C

Lack of an availablé alternative forum
Appellant <clains that even if Tennessee is the nore
appropriate forum the trial court erred in dismssing the
instant case because Tennessee is not available to her as an
alternative forum because in a contest between a parent and non-
parent, a parent cannot be deprived of custody absent a finding

of substantial harm to the child. See Bond v. MKenzie, 896

16



S.W2d 546, 548 (Tenn. 1995).

The Court of Appeals has recognized that a Maryland court
should not dismss an action under the doctrine of forum non
conveniens when an alternative forum is not available. In
Johnson v. G D. Searle Co., 314 M. 521 (1989), plaintiffs, who
were residents of Illinois, instituted a products Iliability

action against a corporation whose “principal office is in

Skokie, Illinois . . . [and] maintainfed] no office in
Maryl and.” ld. at 524. The trial court dismssed the action
because Il linois was the nore conveni ent forum

Al though the Court of Appeals held that the trial court did
not abuse its discretion in concluding that Illinois was the
nore convenient forum it found that the trial court erred in
dism ssing the action because “limtations have probably run
against the [plaintiffs’] clains under Illinois law . . . .7
Id. at 529. Quoting fromthe Restatenent (Second) of Conflicts
of Laws (1971), the Court explained that a case should not be
dism ssed “unless a suitable alternative forum is available to
the plaintiff. . . . [T]he suit will be entertained, no matter
how i nappropriate the forum may be, if the defendant cannot be
subjected to jurisdiction in other states.” 1d. at 530 (quoting
Restatenent, 8§ 84, cnt. c).

Maryl and courts have not addressed the interplay between FL

17



section 9-207 and the requirenent that an alternative forum
exist. In support of her position, appellant has cited cases in
whi ch other states under the UCCIA have exercised jurisdiction
based on the |lack of an available alternate forum In Priscilla

S. v. Abert B, 424 NY.S 2d 613 (1980), a child s second

cousin filed an action in a New York court, seeking custody from
the child s adoptive father. The child's honme state was
Vernmont, but at the tinme, the child resided with the cousin in
New York. The adoptive father subsequently sought and obtai ned
an order from a Vernont court granting him custody. In
addressing a claim that New York was an inconvenient forum the
New York judge contacted the Vernont court, which *indicate[d]
that this petitioner, as the child s second cousin, ha[d] no
standing to petition any of the Vernont Courts for her custody.”
ld. at 619. “The only procedure which appear[ed] to be
available [in Vernont was] a proceeding in the District Court
based upon the abuse, neglect or delinquency of the child.” Id.
Conversely, the cousin would have standing to pursue the claim
under New York | aw.

Based on this finding, the court held that an avail able
alternative forum did not exist and refused to dism ss the case
based on Vernont being a nore convenient forum In so doing

the court reasoned that it “will not exercise its discretion to

18



defer to the jurisdiction of the Vernont Court on the basis of
forum non conveni ens, as the proposed procedure does not assure
‘“that jurisdiction will be exercised by the nobst appropriate
court and that a forumw Il be available to the parties.”” 1d.
(quoting New York Donestic Relations Law 75-H(4)).

Relying on Priscilla S., the Court of Appeals of New Mexico
held that the trial court did not err in retaining jurisdiction
in a custody dispute between a biological nother and a forner
donestic partner. See Barnae v. Barnae, 943 P.2d 1036, 1041
(NM C. App.) cert. denied, 942 P.2d 189 (N M 1997). I n
Barnae, a biological nother, her two children, and her forner

donestic partner resided together in California for a nunber of

years. After the relationship with the partner ended, the
bi ol ogi cal nother noved with the children to New Mexico. The
partner then filed an action in New Mexico seeking custody. In

response, the biological nother returned to California and
initiated a proceeding “seeking a determnation of parental
relationship and child custody there.” ld. at 1038. At the
time, California did not grant standing to donestic partners who
are not biological parents to claim parental rights, see id. at
1038-39 (citing Nancy S. v. Mchelle G, 279 Cal. Rptr. 212, 215
n.2 (1991) and Curiale v. Reagan, 272 Cal. Rptr. 520, 522

(1990)), while New Mexico “has held that a person in a situation

19



simlar to [the partner] nade a colorable claim of standing to
assert a legal right to sone type of continuing relationship

with the child.” ld. at 1039 (citing A C v. CB., 829 P.2d
660, 665 (NNM C. App.), cert. denied, 827 P.2d 837 (N.M 1992)
(holding that non-biological parent who had formally resided
with biological nother and child who alleged co-parenting
agreenent and agreenent settling clains of tinmesharing and
custody made prinma facie case for relief)).

The court held that the trial court did not err in finding
that there was no available alternative forum other than New
Mexi co. The court reasoned that

the fact that California courts at the very
| east do not grant standing to persons in
[the partner’s] position mneans that the
California courts are closed to her. -

Here again, but for the fact that [the
partner’s] lack of standing to assert any
parental rights in California forecl osed the
possibility  of anot her pr oceedi ng, t he
factors wusually considered [in addressing
whether a forum is the npbst convenient]
favor California. However, the lack of
standing in California deprives the parties
of an adequate alternative forumin which to
resol ve the custody dispute.

ld. at 1041.
W agree with appellant that circunstances arise when this
State must exercise jurisdiction because another state does not

offer an available alternative forum The question is whether

20



the law of Tennessee |lacks conformty with Maryland law to the
poi nt that Maryland courts nust exercise jurisdiction.
.
Conpari son of custody and visitation |aws

in the States of Maryl and and Tennessee

A
Cust ody

The Suprenme Court of Tennessee has recognized that the
Tennessee Constitution guarantees a right to privacy, which
includes the right of a parent to care for his or her child.

See In re Askew, 993 S.W2d 1, 3 (Tenn. 1999). Thus,

in a contest between a parent and a non-
parent, a parent cannot be deprived of the
custody of a child unless there has been a

finding . . . of substantial harm to the
chil d. Only then may a court engage in a
gener al ‘ best i nt erest of the child
evaluation in mking a determnation of
cust ody.

Bond, 896 S.W2d at 548.

During the tine period between the circuit court’s dism ssal
of the instant case and this appeal, the internediate appellate
court in Tennessee has held that a non-biological “parent” in a
donmestic relationship was not entitled to custody or visitation
of a child. See In re Thonpson, 11 S.W3d 913 (Tenn. C. App
1999) . The court reasoned that a non-biological parent under
these circunstances “is not a parent as is contenplated by [the

Tennessee] legislature, despite each party’'s characterizations
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whereby each refers to herself as a ‘parent’ of the child.” Id.
at 918.7 The court further explained in denying the right to
custody and visitation by the non-biol ogical parent:

W find it i nappropriate to legislate
judicially such a broad definition of the
term ‘parent’ as relating to legal rights
relating to child custody and/or visitation.
Just as a grandparent who provides care and
support to a child does not becone
recognized as being a parent (absent
adoption) under Tennessee |aw, other persons
are not recognized as being a parent under
Tennessee | aw based only upon prior care and
support of a child. These other persons
i nclude any unnmarried persons who maintain a
close intimte relationship wth a child s
natural parent, whether they are of the sane
or opposite sex of that natural parent.

* * *

‘“To allow the courts to award visitation

‘Section 36-1-102(26) defines “legal parent” as:
(A) The biol ogical nother of a child;
(B) A man who is or has been married to the biological nother of
the child if the child was born during the marriage or wthin
three hundred (300) days after the marriage was term nated for
any reason, or if the <child was born after a decree of
separation was entered by a court;
(O A man who attenpted to marry the biological nother of the
child before the child's birth by a nmarriage apparently in
conmpliance with the law, even if the marriage is declared
invalid, if the child was born during the attenpted marriage or
within three hundred (300) days after the termnation of the
attenpted nmarriage for any reason;
(D) A man who has been adjudicated to be the |egal father of the
child by any court or admnistrative body of this state or any
other state or territory or foreign country or who has signed

an unrevoked and sworn acknow edgnent of paternity under the
provi sions of Tennessee |law, or who has signed such a sworn
acknow edgnent pursuant to the Jlaw of any other state,
territory, or foreign country; or
(E) An adoptive parent of a child or adult[.]
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-- alimted form of custody -- to a third
person woul d necessarily inpair the parents’
right to custody and control.’

Id. at 918-19 (citations omtted).

In Maryl and, the paranount concern in all custody disputes

is the best interest of the child. See Ross v. Pick, 199 M.

341, 351 (1952). “In parent-third party disputes, however,
there is a twist to the application of the best interest

standard.” Ross v. Hoffman, 280 Md. 172, 176 (1977). The Court
of Appeal s expl ai ned i n Hof f man:

[ T] he best interest of the child standard is
al ways determ nati ve in child cust ody
di sput es. Wen the dispute is between a
bi ol ogi cal parent and a third party, it is
presuned that the child s best interest is
subserved by custody in the parent. That
presunption is overcone and such custody
will be denied if (a) the parent is unfit to
have custody, or (b) if there are such
excepti onal circunstances as rmake such
custody detrinmental to the best interest of
the child. Therefore, in parent-third party
di sputes over custody, it is only upon a
determination . . . that the parent is unfit
or that there are exceptional circunstances
whi ch make custody in the parent detrinenta
to the best interest of the child, that the
court need inquire into the best interest of
the <child in order to nmke a proper
cust odi al di sposition.

Id. at 178-709.

The laws of Maryland and Tennessee are simlar in that they

give a preference to the natural parent over a third party in a
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custody dispute. Mreover, the laws are simlar in that in both
Maryl and and Tennessee, a third party may be awarded custody
under the best interest of the child standard if the natural
parent is “unfit” or upon a showi ng of “substantial harm” Id;
see Bond, 896 S.W2d at 548. Bot h Maryl and and Tennessee woul d
be available as a forum to hear a dispute on this issue and a
Maryl and court would not be required to exercise jurisdiction in
such an instance.

Unli ke Tennessee courts, however, Maryland courts have
awarded custody to third parties upon a show ng of exceptiona
ci rcunst ances. See, e.g., Pick, 199 M. at 351-52 (awarding
custody of child to third party over natural nother when third
party had raised child for ten years after nother abandoned
child); Detrich v. Anderson, 185 M. 103, 116 (1945) (denying
father’s petition for custody when child had been living with
foster parents for five years); Pastore v. Sharp, 81 M. App.
314, 322 (1989), <cert. denied, 319 M. 304 (1990) (finding
exceptional circunstances when child had been in custody of
third party for two of his five years, child had becone attached
to third party, and his future would lack stability and
certainty if placed with +the natural nother); Newkirk v.
Newkirk, 73 M. App. 588, 595 (1988) (finding exceptional
circunstances in awarding custody of teenage children to half-
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brother, rather than natural father, when children had resided
with half-brother and natural nother until her death, children
were enotionally well adjusted, and indicated a preference to
remain with half-brother).

I n Hof frman, supra, the biological nother placed her child
in the care of the Hoffmans when the child was three and a half
nont hs ol d. The child remained with the Hoffrmans while the
mot her “assuned a life style which . . . would have been

i nconpatible with the best interest of the child.” Hoffrman, 280

Md. at 181. During this period, the nother visited the child
irregularly and made no effort to reclaim the child. Ei ght
years later, the nother attenpted to regain custody of the
child.

The Court of Appeals held that exceptional circunstances
existed which justified the trial court’s decision to award
custody to the Hof fmans. In so doing, the Court explained:

The factors which energe from our prior
deci sions which may be of probative value in
determining the existence of exceptiona
ci rcunstances include the length of tinme the
child has been away from the biol ogical
parent, the age of the child when care was
assumed by the third party, the possible
enotional effect on the child of a change of
custody, the period of tine which elapsed
before the parent sought to reclaim the
child, the nature and strength of the ties
between the <child and the third party
custodian, the intensity and genui neness of
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the parent’s desire to have the child, the
stability and certainty as to the child s
future in the custody of the parent.

ld. at 191.

The above cited cases all dealt wth situations in which the
child had been in the sole physical custody of a third party and
not the natural parent. Maryl and courts have been far |ess
willing to find exceptional circunstances in situations when a
child has lived in the sane household as a natural parent and a
third party. | ndeed, “[w] hatever the l|aw may be el sewhere,
Maryl and does not recognize a natural nother’s long-tine, |ive-
in male conpanion as the ‘father’ of the nother’s children, at
| east when they were not sired by the nmale conpanion.” In re
Erica S., 71 Mi. App. 148, 151-52 (1987).

In Lipiano v. Lipiano, 89 Md. App. 571 (1991), cert. denied,
325 Md. 620 (1992), Sharron and Jim Lipiano had been narried for
a nunber of years when Sharron comenced an adul terous
relationship with Dr. Joseph Liss, which resulted in her
becom ng pregnant in 1984. Jim however, was nanmed as the
child's father on her birth certificate and he “and his parents
provi ded about half of [the child s] care.” Id. at 573.
Mor eover, although there was evidence that Dr. Liss knew he was
the child' s father, he had no involvenent with the child unti

1988.
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Sharron and Dr. Liss eventually left together, taking the

child, and a divorce and custody proceeding between the parties

commenced.

Jim contended that he was “the natural father of

[the child] under the equitable parent doctrine.” | d.

This Court disagreed and held that the trial court

at 574.

was not

clearly erroneous in awarding custody of the child to Sharron

and Dr. Liss. In rejecting the doctrine of “equitable parent”

as a basis for gaining custody, we expl ai ned:

The language used by the Ross [v.

Hof fran] Court is clear and precise. | t
does not envisage there being degrees of
third parties — ‘natural’ parents who are

not bi ol ogical parents, ‘equitable parents,
and others. Certainly, the closeness of the
rel ati onship between the child and the non-
bi ol ogi cal par ent is of consi der abl e
i nportance, but that inportance relates to
whet her there are exceptional circunstances
whi ch woul d make an award of custody to the
bi ol ogi cal parent detrinental to the best
interest of the child. It does not, under
the Ross standards, elevate the third party
to initial parity wth the biological
parent. . . . [A] wperson in [the non-
bi ol ogi cal parent’s] position stands as a
third party with respect to the child and
thus nmust . . . overcone the presunption
created by the Court of Appeals.

Id. at 577-78.

W reached a simlar result in Tedesco v. Tedesco,

111 M.

App. 648 (1996), cert. denied, 344 M. 568 (1997). I n Tedesco,

the child s biological father was killed while the nother was
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pregnant with the child. Shortly after the child was born, the
parties began dating and were eventually nmarried. Two years
|ater, the parties separated and the wife filed for divorce and
custody. W upheld the trial court’s decision to award custody
to the nother because the non-biological parent was “in fact, a
‘“third party’ in relation to [the child s] custody, and he
cannot avoid being so characterized nerely by virtue of his
close relationship with the child.” 1d. at 659.

Whil e not awarding custody to a non-biological parent, the
Court of Appeals has recognized that exceptional circunstances
may arise where it is appropriate to award custody to a third
party who resided with the child and the natural nother. See
Monroe v. Monroe, 329 M. 758, 772 (1993). In Monroe, the
bi ol ogical nmother was granted a court order requiring her
husband to submt to a blood test which established he was not
the child s biological father. The nother nmade no attenpt to
establish paternity in another party. The Court held that the
trial court erred in ordering the blood test and expl ai ned:

Si gni fi cant to t he best i nt erest
determnation is the desirability, from the
child s perspective, of establishing that
the man that is the only father the child
has ever known, the husband of the child s
not her, and who has acknow edged the child,
is, in fact, not the child s father. The

effect of that determination is not only to
establish that the person who the child

28



regarded as her father, is, in fact, not her
father, but also to establish that she has
no known f at her.

ld. at 772-73. The Court further ruled that on remand, the
trial court should inquire whether any exceptional circunstances
exist that would necessitate an award of custody to the non-
bi ol ogi cal parent. Wiile the Court explained that it did not
intend to “suggest that sinply by living with and treating a
mnor child as his own, that a non-biological ‘father’”
automatically acquires rights equal to those of a biological
parent, id. at 776 n.8, it recognized that

[a] relationship resulting in bonding and
psychol ogi cal dependence upon a person
wi t hout biol ogical connection can develop
during an ongoing biological parent/child
rel ati onship. Particularly is this true
when the relationship is developed in the
context of a famly unit and is fostered,
facilitated and, for nost of the child s
life, encouraged by the biological parent.
That the relationship, one wth a known
bi ol ogical parent and the other wth an
acknow edged, t hough, in fact, non-
bi ol ogi cal, parent, progress at the sane
time, does not render either |ess viable.

ld. at 775-76 (footnote omtted). The Court, however, did nake

clear that it was not meking a determ nation regarding whether
exceptional circunstances existed.

We do not, of course, express any opinion as

to the outcone of this custody matter.

W sinply wish to provide guidance for ihé
trial court in addressing the issue of
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per manent cust ody. W want to make clear
that, wusing its independent judgnent, the
court has to det erm ne whet her t he
circunstances of this case are sufficiently
exceptional as to rebut the presunption that
custody should be awarded to the [biol ogica
not her] .
ld. at 777.

The above cited cases indicate that appellant is afforded
rights under Maryland |law that are not guaranteed in Tennessee
because under Tennessee law, a third party may only gain custody
if there is a finding that parental custody would result in
substantial harm to the child. The Tennessee courts wll not
“engage in a general 'best interest of the child evaluation
unl ess there has been a finding . . . of substantial harmto the
child.” Bond, supra, 896 S.W2d at 548. Maryl and, however,
recognizes a third party’s right to custody over a natural
parent if exceptional circunstances exist which make it in the
best interests of the child to award custody to the third party.
The Maryland standard creates a substantial category of cases
where a third party could obtain custody not permtted under
Tennessee | aw. See, e.g., Pick, 199 Md. at 351-52; Newkirk, 73
Md. App. at 593. Maryl and accords standing to the group of

persons who can establish exceptional circunstances which relate

to the child s best interests, but who could not establish

30



injury to the child fromawardi ng parental custody.?

While the present decision was pending, the Suprene Court
addressed the constitutionality of a non-parental visitation
statute in the state of Wshington, and held invalid, on

substantive due process grounds, a Wshington state court

8Were this case to be heard originally by a Tennessee court,
it wuld likely not apply Maryland | aw because Maryland law is
contrary to the policy of Tennessee wth respect to the rights
of parents to be protected frominterference with their right to
raise their children by the clains of third parties. See Hyde v.
Hyde, 562 S W2d 194, 196 (Tenn. 1978)(“[Where the Ilaw of
another jurisdiction is applicable, Tennessee will enforce the
substantive rights which litigants have under the laws of the
other jurisdiction if such rights are not contrary to the policy

of Tennessee.”). Once a Maryl and decision has issued, however,
Tennessee wi |l abide by such decision under its version of the
Act . See Tenn. Code Ann. § 36-6-202; see also Paltrow v.

Paltrow, 283 M. 291, 293 (1978) (stated purpose of Act is to
“avoid jurisdictional conpetition and conflict with courts of
other states” requires that “child custody decrees rendered in
ot her states [be] accorded full faith and credit in Maryland.");
In re Marriage of Dagan, 798 P.2d 253, 255 (Or. App. 1990) (“One
of the stated purposes of [the Act] is to ‘facilitate the
enforcenment of custody decrees of other states.” . . . [After
registration of the foreign judgnment, the Act] nandates that

court[s] ‘recognize and enforce’ custody decrees of other
states if the foreign court had properly assuned jurisdiction
under statutory provisions substantially simlar to those
enbodied in the UCCIA. "). W do not decide what |aws woul d apply
if, after a decision on remand of this case, there is a change
in circunstances that would justify a nodification of the
Maryl and decision, and the child is domciled in Tennessee. Cf.
Sutton v. Sutton, 417 S.W2d 786 (Tenn. 1967) ("A decree of a
court of another state granting a divorce and awardi ng custody
of child is binding upon [Tennessee courts]; but, if the child
is domciled in [Tennessee], and there is such change in
circunstances surrounding child since divorce as would denmand
action on part of [a Tennessee court] to protect the child, then
jurisdiction is assuned by [ Tennessee courts].").
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decision applying the statute as inpermssibly interfering with
the “fundanental right of parents to make decisions concerning
the care, custody, and control of their children.” Tr oxel .

Ganville, 2000 W 712807, at *6 (U S. June 5, 2000). The

Suprenme Court’s reasons for finding the Washington state court’s
intervention to be unconstitutional included the state court’s
failure to give any special weight to the parent’s determ nation
of the child s best interests; that the decision placed the
burden on the parent to prove that grandparent visitation was
not in the child s best interest; and that there was no
requirenment that the parent be shown to be unfit. The Court
expressly declined, however, to reach the question of whether
parental unfitness was always a prerequisite in order to justify
intervention in decisions concerning custody and visitation. It
al so suggested that intervention in custody and visitation
deci sions mght be justified, when the intervention was “founded
on special factors,” rather than nerely a generalized
best interest analysis. Id. at *7. W do not read Troxel to be
inconsistent with existing Maryland law allowing custody in a
non- parent upon a show ng of exceptional circunstances.
Under Tennessee |aw, appellant, as a non-biol ogical parent
claimng to be a de facto parent, would have no standing to

bring her claim W hold, therefore, that Tennessee does not
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provide an available alternative forum for appellant to bring
her claim and accordingly, the trial court erred in dismssing
the case w thout considering appellant’s claim

On remand, appel | ant nmust prove t hat excepti onal
circunstances exist that would necessitate the award of custody
of the child to her. To be sure, her task is a difficult one
A natural parent has a fundanental right relating to the care
and custody of his or her child. See Boswell v. Boswell, 352
Md. 204, 217 (1998); see also Troxel, 2000 W. 712807, at *6. As
indicated by our holdings in Tedesco and Lipiano, a non-
bi ol ogi cal parent who resides with a child and a biological
par ent is at a considerable disadvantage in a custody
pr oceedi ng. Moreover, the Suprene Court’s recent decision in
Troxel requires that the court take extra care to apply the
exceptional circunstances standard in a manner that protects the
fundanental interests of the parent to make custody deci sions.
See id. at *9.

Maryland’s version of the UCCIA, the Act, gives a party
“acting as a parent” the right to bring a custody suit in
Maryland if the child “imrediately preceding the tinme invol ved
lived . . . for at |east 6 consecutive nonths” with that
person. FL 8 9-201(f). The Act defines a person acting as a

parent as “a person, other than a parent, who has physical

33



custody of a child and who has either been awarded custody by a
court or clainms a right to custody.” FL 8 9-201(j).

“Physi cal custody” neans “actual possession and control of
a child.” FL 8 9-201(i). We interpret subsection (i) of
section 9-201 as including a non-biological parent who has had
joint custody of a child with the biological parent. It is
necessary, however, that the non-biological parent plead and
prove facts that would establish his or her status as a “person
acting as a parent.” In the present case, appellant filed an
affidavit stating that she has had joint custody of the child,
with appellee, all of his life until appellee took the child to
Tennessee. She supports this assertion by detailing how (1)
she and appellee “held thenselves out to friends, famly and
service providers” as the child s parents; (2) appellee has,
t hroughout the relationship, referred to the child as having the

| ast nanes of both appellant and appellee, and as “our son,” and

referred to appellant as “Mm” which appellant characterizes as

a derivative of mom” (3) appellant consistently and for
several years provided daily care for the child, including
feeding him neals, reading to him bathing him and putting him
to bed, and had a loving relationship with him (4) appellant
was the “birthing coach” at the child s birth; (5) appellant

woul d take the child to doctors’ appointnents; (6) appellee has
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referred to appellant’s parents as the child s “grandnoni and

“grandpop;” (7) appellant and appellee joined “Parents wth
Pride,” a honpbsexual parenting group; (8) appellee assured
appellant that she “would never stand in the way of

[appellant’s] relationship with the child,” (9) appellant has
provi ded significant nonetary support for the child. These
facts, if proven, are sufficient to show that appellant was a
“person acting as parent” within the neaning of section 9-201.
Ther ef or e, appellant should be given the opportunity to
establish that exceptional circunmstances exist that would make
it inthe child s best interest to grant her custody.

B.
Visitation

In addition, we find that the difference between Maryl and
and Tennessee |aw regarding visitation requires the trial court
to exercise jurisdiction. Tennessee courts wll not grant
visitation to a non-biological parent in appellant's position.
See In re Thonmpson, 11 S.W3d at 923. Conversely, Maryl and
courts have allowed visitation to a third party when it is in
the best interest of the child. See Evans v. Evans, 302 M.

334, 339-43 (1985): S.F. v. MD., Mi.  App.

_ (May 2,

2000)(allowing visitation by a fornmer donestic partner who

qualified as a “de facto parent” to a non-biological child).
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The Suprene Court’s decision in Troxel may require sone
nodi fication of Maryland s standards respecting visitation by
third parties, but Troxel does not prohibit courts from ordering
third-party visitation, so long as the decision-making process
affords adequate protection to the parent’s constitutional
rights. See Troxel, at *9.°

Because appellant has the right to seek visitation under
Maryl and | aw and not under Tennessee |law, there is no available
alternative forum for appellant’s claim for visitation other
than Mryland, and the «circuit court nust exercise its

jurisdiction to hear appellant's visitation clains.

JUDGVENT REVERSED; COSTS TO
BE PAI D BY APPELLEE

The plurality opinion in Troxel inplied that the specific
standards set forth by our Court of Appeals in Fairbanks v.
McCarter, 330 MJd. 39, 49-50 (1993), for interpreting the best
interests st andard when appl yi ng Maryl and’ s gr andpar ent
visitation statute were elaborated with the degree of care that
is desirable when courts act in this area.
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