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POST CONVI CTI ON PROCEEDI NGS - -

A probation revocation proceeding is a "trial" within the
meaning of 8 645A(a)(2)(i), and a separate single petition
l[imt applies to such a proceeding when and to the extent that
the petition raises new issues that have cone into existence
as a result of the proceeding and, consequently, could not
have been raised earlier.
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The i ssue presented by this appeal is whether the post
conviction petition filed by appellant, George Smth, was
properly dism ssed on the ground that it was a second petition
and not allowed by virtue of Art. 27, 8 645A(a)(2)(i) of the
Maryl and Code (1957, 1996 Repl. Vol.).!?

l.
Facts

The facts are not in dispute and, because of the narrow
| egal issue presented, may be succinctly stated. Appellant was
convicted on an Agreed Statement of Facts of theft over $300 on
Cct ober 19, 1988, and was sentenced to ten years inprisonnent,
five years of which was suspended subject to the successfu
conpletion of three years probation. Subsequently, an appeal was
not ed, the judgnent was affirned, appellant noved for
nodi fication or reduction of sentence, and that notion was
denied. A petition for post conviction relief for ineffective
assi stance of counsel was filed on August 8, 1990, which, after a
heari ng, was deni ed.

On July 9, 1993, a petition for revocation of appellant's
probation was filed. After a hearing on March 13, 1995,
appel l ant was found in violation of his probation, his probation
was revoked, and he was sentenced to serve the balance of his

five-year sentence, commencing February 7, 1995. An application

IAIl references herein to Article 27 will be to Ml. Ann.
Code (1957, 1996 Repl. Vol.), unless otherw se indicated.



for leave to appeal fromthe revocati on of probation was filed
April 5, 1995 and denied on May 31, 1995. An application for
review of sentence by a three-judge panel and a notion for

nodi fication or reduction of sentence subsequently were filed and
both requests for relief were denied.

A petition for post conviction relief addressing the
revocation of probation was filed on April 29, 1996. On May 20,
1996, the State filed an answer and notion to dismss the
petition, pursuant to Art. 27, 8 645A(a)(2)(i), on the grounds
that the petition was the second petition filed, and only one
petition was permtted by statute. Utimtely, on August 2,
1996, the State's notion was granted. On August 9, 1996,
appellant filed an application for |eave to appeal fromthe
di sm ssal of his petition for post conviction relief. The
application was granted on Cctober 29, 1996.

.
| ssues and Contentions

Appel  ant presents two issues in his petition for post
conviction relief. Appellant first argues that the "original
trial court" inposed the order of probation inproperly, in that
the court failed to conply with Maryland Rul e 4-346 in not
provi ding appellant with a witten copy of the probation order.
Second, appellant contends that there was no evidence to support

a finding that appellant violated the conditions of probation by



failing to report to his probation officer. |1t appears

appel | ant

t hat

is arguing both that the conditions of probation, as

originally inposed, are unenforceabl e because they fai

to

provi de specific directions as to when and where to report, and

that the evidence is inadequate to support a finding that he

failed to report on any particular occasion. The trial

not reach the nerits of either of appellant's issues,

i nstead, dism ssed the petition on the ground that

by Art. 27, § 645A(a)(2)(i).

Art.

court did

but

it was barred

27, 8 645A(a)(1l) and (2)(i) provide as foll ows:

(a) (1) Subject to the provisions of
par agraphs (2) and (3) of this subsection,
any person convicted of a crine and either
i ncarcerated under sentence of death or
i nprisonment or on a parole or probation,
i ncl udi ng any person confined or on parole or
probation as a result of a proceedi ng before
the District Court who clainms that the
sentence or judgnent was inposed in violation
of the Constitution of the United States or
the Constitution or laws of this State, or
that the court was without jurisdiction to
i npose the sentence, or that the sentence
exceeds the maxi num aut hori zed by | aw, or
that the sentence is otherw se subject to
col l ateral attack upon any ground of alleged
error which woul d otherwi se be avail abl e
under a wit of habeas corpus, wit of coram
nobi s, or other common-law or statutory
remedy, may institute a proceeding under this
subtitle in the circuit court for the county
to set aside or correct the sentence,
provi ded the all eged error has not been
previously and finally litigated or waived in
the proceedings resulting in the conviction,
or in any other proceeding that the
petitioner has taken to secure relief from
hi s convicti on.



(2)(i) A person may file only one
petition, arising out of each trial, for
relief under this subtitle.

In granting appellant's | eave to appeal fromthe di sm ssal
of his post conviction petition, we asked the parties to brief
and argue the follow ng issue:

Shoul d the post conviction petition filed on
April 29, 1996, be dism ssed on the ground
that it is a second petition and as such is
not allowed by virtue of Art. 27, 8§

645(a) (2)(i)?

Appellant initially notes that we recogni zed in Flansburg v.

State, 103 Md. App. 394, cert. granted, 339 M. 232 (1995), that

a challenge to a violation of probation is reviewable in a post
convi ction proceeding. Thus, he urges, were there no limt on

t he nunber of petitions a defendant may file, there is no
guestion but that he would be permtted to bring the current
petition. Relying on the definition of "trial" set forth in

Bl ack's Law Dictionary, 6th Edition, appellant further argues
that a probation revocation hearing is a separate trial for which
appellant may file a post conviction petition. Appellant argues
that his reading of 8 645A(2)(i) is supported by the fact that

el sewhere in the statute, the Legislature used the term
"conviction." Appellant asserts that the use of the term
"conviction" would have circunscribed the nunber of petitions
available in a manner that use of the term"trial" does not.

The State relies principally upon the cases that hold that a



probation revocation hearing is not a trial. See, e.qg., d.ipper

v. State, 295 Md. 303, 308 (1983) (citing State v. Bryan, 284 M.

152, 159 (1978)); Edwardsen v. State, 220 Md. 82, 88 (1959).

The State argues that the Legislature is presuned to be aware of
case law, and further, that the conmmon and | ong-established usage
of the term"trial" does not include probation revocation
hearings. Wth respect to Flansburg, the State notes that it
currently is pending before the Court of Appeals, and the State
continues to nmaintain that Flansburg was incorrectly decided.

The State further argues that, assum ng post conviction
proceedi ngs are avail able generally to chall enge revocation of
probation, that fact is not grounds to subvert the clear Iimt on
t he nunber of petitions established by the Legislature. Finally,
the State argues that the first issue franed by appellant's post
conviction petition should have been raised on direct appeal from
appel lant's original conviction, and cannot be raised in a post
conviction petition. Wth respect to this |last argunent,
appel I ant responds that the argunent addresses the nerits of his
petition and not the reason his petition was dism ssed at the
trial level. Appellant further notes that the parties were asked
by this Court to limt their argunment to the issue of the limt
on the nunmber of petitions a defendant may file.

Di scussi on



We begin by noting that our goal is to ascertain and
effectuate the intent of the Legislature at the tine it drafted 8§

645A(a)(2). State v. Pagano, 341 Md. 129, 133 (1996); Jones V.

State, 336 Md. 255, 260 (1994). CQur starting point for statutory
interpretation is the | anguage of the statute itself, and
ordinarily, if the language is free fromanbiguity, we wll not

| ook beyond the | anguage to ascertain the intent of the

Legi sl ature. Pagano, 341 M. at 133; G anos v. State, 338 M.

406, 411 (1995); Jones, 336 Md. at 261. Nevertheless, as the

Court of Appeals recently has noted, even when the | anguage is
plain, the nmeaning is controlled by the context in which it
appears. Pagano, 341 Md. at 133. Further, "[w] e may al ways
consi der evidence of |egislative intent beyond the plain | anguage
of the statute.” |d.

At first glance, the State has the better of the argunent.
The phrase "arising out of each trial,"” originated in Senate Bil
36, Acts of 1986. 1986 Laws of Maryland, ch. 647. That bil
added to 8 645A, for the first time, a two petition limt, and
t he | anguage remai ned unchanged when the petition |imt was
reduced to one in 1995. See 1995 Laws of Maryl and, Chapter 110.
The two petition |imt had previously been proposed in House Bil
1475, Acts of 1985, but did not pass at that tinme. A review of
the bill files for the 1985, 1986, and 1995 bills have not
reveal ed anything which would shed Iight on the Legislature's
selection of the term"trial." The cases such as dipper v.
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State, supra, that hold that a post conviction hearing is not a

trial, predate the 1985 and 1986 bills, and it nust be presuned
that the Legislature was aware of such cases at the tinme it
drafted the "arising out of each trial" |anguage.? Appellant's
reliance upon the Black's Law Dictionary definition of "trial" is
unpersuasive, as is appellant's argunent that the Legislature
woul d have used the term "conviction” had it intended the result
urged by the State. A likely explanation for the Legislature's
deci sion not to use "conviction" is that a single crimnal trial
often can result in convictions for nore than one crine.

Not wi t hst andi ng the foregoing, we agree with appellant's reading
of § 645A.

W note first of all that the Legislature's use of the word
“"trial" in 8 645A(2)(i) is not as crystal clear as the State
asserts. For exanple, a defendant could use the post conviction
procedure to challenge a conviction based on a guilty plea by
all eging ineffective assistance of counsel. Although no trial

woul d have occurred in that instance, presumably, the single

2\ are unpersuaded by the cases which appellant cites
wherein the Court of Appeals referred to a "trial" for revocation
of probation or which stated that the defendants were "tried" for
revocation of probation. See Ebb v. State, 341 Md. 578, 593,
cert. denied, __ US _ , 117 S. . 102 (1996); Savoy v. State,
336 Md. 355, 362 (1994); Adkins v. State, 324 Ml. 641, 656
(1991). The Court in those cases did not decide the precise
i ssue of whether a probation revocation hearing is a trial, as
did the dipper Court. Moreover, the Court does not appear to
have used the ternms "trial" or "tried" in any technically precise
sense.




petition [imt set forth in 8 645A(2)(i) still would apply.
Further, 8 645A(a)(1l), which defines the scope of the Act, refers
to a "proceeding before the District Court,"” yet it cannot
seriously be argued that the single petition |imt does not apply
to convictions that result fromDi strict Court proceedi ngs.
Finally, assumng that the word "trial" does not include
probation revocation hearings, the phrase "arising out of each
trial" also would seemto exclude probation revocation heari ngs,
because probation revocation hearings arise out of a crimnal
trial in only the nost attenuated sense. Only an entirely new
set of facts and occurrences give rise to a probation revocation
heari ng.

When t he Post Conviction Procedure Act first was adopted in
1958, it was intended to supplant the then existing renedies of
habeas corpus and corum nobis. See Tonlinson, Post-Conviction
in Maryl and: Past, Present and Future, 45 Md. L. Rev. 927, 932-35

(1986).° See also Flansburg, 103 Md. App. at 401 (quoting

comment to 1955 Uni form Post Conviction Procedure Act). Wile

the Act did not abolish these common |aw renedies, it did do away

%Prof essor Edward A. Tom inson, a professor of law at the
University of Maryland School of Law, authored the "Report and
Reconmmendat i ons on Post - Convi ction Renedies in Maryland" for the
Crimnal Law and Procedure Commttee of the Maryl and Judi ci al
Conference. Wile the Judicial Conference proposal did not pass,
the 1986 bill apparently was nodelled |argely on one of Prof.
Tom inson's proposals. See 5/15/86 Letter from Attorney Ceneral
Stephen H. Sachs to then Governor Harry Hughes, 1986 Bill File
for S.B. 36.



with the general right to seek | eave to appeal froma denial of a
writ of habeas corpus. See 1958 Laws of Maryl and, ch. 44,
Preanble to Senate Bill 14, and ch. 45 (Senate Bill 15). It
further permtted the trial court to treat, with the consent of

t he defendant, any habeas corpus petition as a post conviction
petition. 1958 Laws of Maryland, ch. 44, § 645-B. The incentive
provi ded to defendants was that, under the new Act, they could
seek | eave to appeal fromdenial of a post conviction petition.
Id. at 645-1. Gven that it was anticipated that proceedi ngs
under the Act woul d repl ace habeas proceedings, it is clear that
the Act was intended to provide a scope of review at | east as
broad as that provided by habeas corpus. |ndeed, the Act

provi ded for an even broader scope of review The habeas renedy,
which originally was restricted to jurisdictional challenges, had
been broadened by the Court of Appeals to include challenges
based upon al |l eged denials of fundanental rights.* Tominson, 45
MI. L. Rev. at 936 (citing Markell, Review of Crimnal Cases in
Maryl and Habeas Corpus and by Appeal, 101 U Pa. L. Rev. 1154,

1160-61 (1953), discussing Loughran v. Warden, 192 Md. 719, 724-

25, cert. denied, 337 U.S. 908 (1949)). In addition to such

“Whi | e habeus corpus cannot be used as a neans of review ng
i ssues that could have been raised on direct appeal, habeus may
be used in those "exceptional cases where fundanental rights have
been violated in the course of the trial, and such violation has
not only resulted in conviction, but has |ikew se prevented
resort to the renedy of appeal. . . ." Loughran, 192 M. at 724-
25.



chal | enges, the Act provided for "clains that the sentence or
j udgnment was inposed in violation of the Constitution of the
United States or the Constitution or laws of this State.
1958 Laws of Maryland, ch. 44, § 645A(a). See also Tonlinson, 45
Mi. L. Rev. at 935-36 (conparing habeas corpus relief and post
conviction relief). The scope of review remai ns unchanged from
the Act's original form

The cases that predate the 1958 Act indicate that habeas was
avai l abl e to chall enge revocations of probation. See, e.qg.,

Stewart v. Warden, 212 Md. 657 (1957) (application for |eave to

appeal deni ed because appellant did not request counsel at

probation revocation hearing); Walker v. Warden, 213 Ml. 656

(1956) (sane).® Accordingly, it follows that the post conviction
procedure is available for chall enging revocations of probation.
We recently held as nuch in Elansburg. Wiile we agree with
the State that it does not necessarily follow that the
Legislature intended to treat probation revocation hearings as
separate "trials" that trigger a separate limt on petitions, any
ot her reading of the statute would di m nish the habeas renedy
that was available prior to the Act. Under such a reading, a

def endant who had filed a petition fromthe initial crimnal

°The right to counsel at a probation revocation hearing
currently is nmuch broader than it was at the tinme of Wil ker and
Stewart, and cannot be waived sinply for failure to request
counsel. See Rules 4-347(d) and 4-215; State v. Bryan, 284 M.
156- 58 (1978).
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trial would be unable to file a petition from a subsequent
probati on revocation hearing for a claimsuch as ineffective
assi stance of counsel. Even though the latter petition would be
based upon events that could not have been raised in the initial
petition, the defendant would have to resort to habeas as it
currently exists and woul d have no right to seek | eave to appeal
fromany denial of the wit.

As we noted in Flansburg, the purpose of the original Act
was to incorporate and protect the rights then avail abl e under
habeas corpus, coram nobis, or other renmedies. Flansburg, 103
Md. App. at 401 (citing comment to 1955 Uniform Post Conviction
Procedure Act). It was neant to effect only a procedural change.
Id. As further noted, applications for |eave to appeal from
denials of a wit of habeas corpus were generally avail able
i medi ately prior to the Act. By contrast, appeal from denial of
a wit of habeas nowis available only in limted circunstances
not at issue here. See Mi. Code Ann., Cs. & Jud. Proc. art.,
88 3-706, 3-707 (1995 Repl. Vol., 1996 Supp.); M. Ann. Code,
Art. 41, 8§ 2-210 (1957, 1997 Repl. Vol.). There is nothing in
the legislative history of the single petition imt that
suggests that the purpose of the limt was to inpair
significantly the availability of pre-Act renedies. Indeed, the
limted history that is avail abl e suggests that the contrary is

true. See letter dated May 15, 1986, from Attorney General
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St ephen Sachs to then Governor Harry Hughes, 1986 bill file for
S.B. 36 (noting that 1986 bill was nerely procedural, and thus,
woul d pass constitutional nuster, even if retroactive).® The Act
itself and its legislative history suggest that the limt was
intended only to preclude repetitious filings, rather than to
change significantly the scope of the renedy.

Accordi ngly, we now hold that a probation revocation
proceeding is a "trial"™ within the meaning of 8 645A(a)(2)(i),
and a separate single petition limt applies to such a proceedi ng
when and to the extent that the petition raises new issues that
have cone into existence as a result of the proceedi ng and,
consequently, could not have been raised earlier. G ven our
hol ding, the trial court was correct in dismssing the first
portion of appellant's petition. Appellant's first issue is an
issue stenmming fromthe initial crimnal trial, and an issue
whi ch coul d have been raised in appellant's first petition.
Absent a basis for reopening appellant's initial petition under
8 645A(2)(iii), appellant may not raise that issue now By
contrast, appellant's second issue stens solely fromthe
probation revocation hearing and is a new issue that could not
have been raised in appellant's first petition, and that cannot

formthe basis for reopening the first petition. Wiile we wll

5The legislative history of the 1986 bill obviously is
rel evant because the phrase "arising out of each trial"
originated in the 1986 bill.
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not comment on the validity of appellant's second issue, we wll

reverse the trial court's di sm ssa

not barred by 8§ 645A(2)(i).’

of the issue because it is

JUDGVENT AFFI RVED | N PART AND
REVERSED | N PART | N ACCORDANCE
WTH TH'S OPINION. CCOSTS TO
BE DI VI DED BETWEEN THE

PARTI ES.

"There may very well be alternative grounds for dism ssing
appel lant's second i ssue. W have confined oursel ves, however,
to the scope of the narrow question franed by us.
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