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On June 17, 1993, appellee, Patricia A Beck, filed a
Complaint for Limted Divorce in the Crcuit Court for Talbot
County (Horne, J., presiding). On July 6, 1993, appellant, Donald
G Beck, filed a counterclaimfor absolute divorce. After a two-
day trial, the trial court entered a judgnent on June 7, 1995. The
trial court granted appellant an absolute divorce on grounds of
adultery and denied appellee's request for alinony. The tria
court did grant appellee a nonetary award of $384, 000 and $30, 000
in counsel fees. Both parties appeal from the judgnent of the
trial court.

Appel I ant/ cross-appel |l ee presents three issues for appeal:

1. My a trial court find that the val ue
of certain marital property is greater than
what the evidence supports and, thereby,
arrive at a higher nonetary award, in favor of
one party, than the actual total value of
marital property otherw se found by the trial
court justifies, given the trial judge's
reasoni ng?

2. Did the trial judge in the instant
case abuse his discretion by prohibiting
Appel lant's counsel from introducing new y-
di scovered evidence at trial based on per-
cei ved di scovery failures?

3. Where a sel f-supporting, adulterous

party to a Maryland divorce is unable to prove
a ground for divorce and unsuccessfully pur-
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sues clainms for pendentelite and per manent al i no-
ny, my the trial judge award that party
substantial counsel fees based on her unsuc-
cessful pursuit of such alinony?
Appel | ee/ cross-appel l ant presents two issues for review
[1.] Did the trial court err in failing to
i nclude as extant marital property anounts Dr.
Beck had ganbled away or otherwi se used to
have a good tine after the marri age had under -
gone an irreconcil abl e breakdown?
[2.] Did the trial court err in admtting
parol testinony to contradict the clear |an-
guage in a release that a nortgage had been
paid during the marriage, thereby making the
property partially marital ?
We di scuss each question presented by appellant and appell ee
individually. W shall relate the pertinent facts in the discus-

si ons bel ow as necessary.

| . APPELLANT' S QUESTI ONS

A. The Tortola Property
Before nmaking its nonetary award to appellee, the trial court
determ ned which property was marital property and valued that
property as required by 8 8-205 of the Maryl and Code, Fam |y Law
Article (1984, 1991 Repl. Vol., 1995 Supp.) (FL). The trial court
determned that the total value of the marital property was
$1,779,908. The court further found that appellee "should receive
a nmonetary award which will result in her having the equival ent of

53% of the parties' marital property.” The marital property
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i ncl uded, anong other assets, a residence |ocated at Little Apple
Bay, Tortola, British Virgin Islands (the Tortola property).
Appel | ant argues that the trial court erred in determning the
anmount of the nonetary award to which appellee was entitled. Mre
specifically, appellant argues that in determ ning the value of the
Tortol a property, the trial court based its valuation on inforna-
tion not entered into evidence. This overvaluation of the Tortol a
property in turn, appellant contends, caused the nonetary award to
be greater than it shoul d have been.

| n Mayor of Rockvillev. Walker, 100 Md. App. 240, cert.granted, 336 M.

354 (1994), we stated:

It is hornbook law, nenorialized in M.
Rul e 8-131(c), that "[w hen an action has been
tried without a jury, the appellate court
will not set aside the judgnent of the trial
court on the evidence unless clearly errone-
ous, and wll give due regard to the opportu-
nity of the trial court to judge the credibil-
ity of witnesses." This means that if, con-
sidering "the evidence produced at trial in a
light nost favorable to the prevailing party .
: ," there is evidence to support the trial
court's determnation, it wll not be dis-
turbed on appeal. Moreover, "[i]f there is
any conpetent, material evidence to support
the factual findings below, we cannot hold
those finding to be clearly erroneous.™

ld. at 256 (citations omtted).

In making his determnation as to the value of the Tortola
property, Judge Horne was presented with nunerous conflicting
valuations. He ultimately valued the property at $312,500. Based

upon our review of the record, this determ nation could have cone



- 4 -

fromseveral sources: 1) the "Joint Statenments of Marital and Non-
Marital Property" required by Maryland Rule S74; 2) appellant's
adm ssion at trial that he had, during his deposition, testified
that, in his opinion, the value was between $300, 000 and $325, 000;
3) appellant's S72 statenent containing his adm ssion of val ue of

$300, 000; or 4) all of the above.



- 5 -
The S74 and S72 Statenents

On February 2, 1995, appellant filed "Defendant's Proposed
Joint Statement O Parties Concerning Marital And Non-Marital
Property Pursuant To Maryland Rule S-74." In this proposed
statement, appellant valued the Tortola property at $312,500. The
parties later filed a "Joint Statenment Concerning Marital And Non-
Marital Property Pursuant To Maryland Rule S-74" on April 7, 1995,
wherein the parties valued the Tortola property at $312,500. As we
shal |l indicate, appellant also filed an S72 Statenent.

Appel l ee argues that in valuing the Tortola property, the
trial court could rely on the S74 and S72 Statenents despite the
fact that they were never formally offered and received into
evidence during the two-day trial. W agree and expl ain.

Maryl and Rule S72, "Pleading," provides, in subsection (f),
that financial statenents "shall be filed by the litigants in al
actions in which alimony . . . is clainmed.” Maryland Rule S74
requires that the parties file a joint statenment, as to their
property, its classification (marital, nonmarital, or hybrid
t hereof), and value as agreed upon by the parties. It also
requires that the statenent include any properties, the classifica-
tion and val ue of which the parties cannot agree upon. As to each
of the relevant itenms covered by Rule S74, any dispute as to

classification and val ue or both must be set out.
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This required statenment results fromthe procedure set out in
subsection (d) of Rule S74, which provides the nethod whereby the
final joint statenment, including any disputes, is to be formulated
and ultimately filed with the court.

Appellee filed her Plaintiff's Proposed S74 Statenent on
February 2, 1995. Thereafter, appellant filed Defendant's Proposed
S74 Statenment on February 9, 1995. 1In it, he agreed with appellee
that the value of the Tortola property was $312,500. Therefore, as
to each individual S74 Statenent, an assertion as to value was
made, and both parties agreed to the value of the property. These
proposed statenents, under the rule, were required to be filed in
the case. A pleading entitled Parties Joint Statenent Concerning
Marital and Nonmarital Property pursuant to Maryland Rul e S74 was
filed by both parties, as required, prior to trial. I n that
statenent, although contending that the Tortola property was only
partially marital (the wife contended that it was conpletely
marital), appellant again agreed that its value was $312, 500.

Additionally, on July 1, 1993, appellant filed the "pleadi ng"
required to be filed by Maryland Rule S72, his financial statenent.
The rul e mandates that such statenments when filed are a "part of
the formal pleadings.” |In that statenent, he valued the Tortol a
property at $300,000. Thereafter, on July 27, 1993, appellee filed
her financial statenent. 1In it, she valued the Tortola property at

$275, 000.
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I n MCIC, Inc. v. Zenobia, 86 MJ. App. 456, 487 (1991), revdinparton

other grounds, Owensllinais, Inc. v. Zenobia, 325 MJ. 420 (1992), we noted that

a trial judge had considered facts contained in a nmenorandumfil ed
by the plaintiff in opposition to the defendant's notion for
summary judgnent:

[ T]he Court of Appeals indicated that under
Maryl and |aw there is a primafacie presunption
that an attorney has the authority to bind his
client by his actions relating to the conduct
of litigation. The Court noted that this was
particularly the case where adm ssions were
made in the course of trial. W believe the
rule is properly extended to adm ssions nade
on behal f of a client in docunents drafted and

filed in the ordinary course of litigation . . . . [We
defined broadly an adm ssion to include "the
words or acts of a party opponent . . . of-

fered as evidence against him Adm ssions are
considered to be substantive evidence of the facts admitted. "

Because we regard the statenents nade in
the Qpposition as admssions . . . and nade on
behal f of cross-appellants in the course of
this litigation, the trial court properly con-
sidered this evidence . . . . [ Enphasi s
added; citation omtted.]
We then discussed the contents of variously filed conplaints and
t he adoption in themof other conplaints and held "[u] nder Maryl and
| aw, party adm ssions in pleadings are considered to be substantive

evi dence of the facts admtted." Id. at 488.

In the case subjudice, the joint S74 Statenments to the effect

that the Tortola property was valued at $312,500 were not only

filed in the regular course of the proceeding, they were required
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by rule to be filed. They were, therefore, adm ssions by the
parties in a judicial proceeding. Additionally, the S72 Statenents
were required to be filed by Rule S72, which expressly defines such
statenents as "[p]leading[s]." In his S72 Statenent, appell ant
val ued the property at $300, 000. The trial court therefore had
before it adm ssions by appellant that the Tortola property was
val ued at between $300, 000 and $312, 500.

We hold that the facts and avernents as to the properties nade
in the statenents required to be filed by Maryland Rules S72 and
S74 constitute judicial admssions and may be considered as
evi dence without the necessity for the fornmal introduction at trial
of these docunents. That adm ssions by parties contained in such
statenents may be used as evidence is buttressed by the Rules
Comm ttee's proceedings relative to the passage of Rule S74.

In the Rules Commttee's formal subm ssion of proposed rule
S74 to the Court of Appeals, the commttee report's introductory
statenent provided, in part:

Proposed Rule S74 emanates froma recom
mendati on of the Conference of G rcuit Judges.
In divorce cases where the disposition of
property or a nonetary award based on marital
property is at issue, the filing of a joint
statenment before trial, identifying all of the
property at issue and the positions of the
parties with respect to that property wll
greatly assist the court in understandi ng and
resolving the disputes. The Commttee found
the need for such a requirenent sufficiently
pressing that it proposed a new Subtitle S
Rule rather than await the conprehensive

revision of that subtitle. The proposed Rul e
contains a procedure simlar to the one
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prescribed for preparing a joint record
extract, and incorporates the desired formin
the body of the Rule. Finally, section e
provi des sanctions for failure to conply with
the joint statenent requirenent generally
simlar to those available for nonconpliance
wi th di scovery orders.

Ni nety-Si xth Report of the Standing Conmttee on Rules of Practice
and Procedure, 13 Ml. Reg. 2305 (1986). It explained, simlarly,
in the "Explanatory Note":

Proposed Rule S74 responds to concerns
expressed by the conference of Circuit Judges

in a letter of October 14, 1985. Trial judges
around the Sate routinely encountered litigants who were unpre-
pared to present evidence as to the value of marital and non-marital
property. In view of the mandate of Code Family Law Article, §88-
204 that "the court shall determine the value of all marital property”,
the conference felt that a summary statement filed in advance of trial
would aid trial judges in deciding issues of the nature and value of
property. [ Enphasi s added. ]

Id. at 2306. In the explanatory note, the commttee commented on

the stipulatory nature of the process:

Al though at least one Crcuit had di-
rected the filing of joint stipulations as to
the nature and value of property, no specific
procedure for arriving at these stipulationsexisted. ©~ The Com
mttee has patterned the procedure in proposed
new Rule S74 after the procedure prescribed
for filing a joint record extract in Rule 1028
c 2. [Enphasis added.]

ld. The mnutes of the neeting of the Rules Commttee where the
recomendation of proposed Rule S74 was discussed, in part,
i ndi cat e:

Wth regard to exceptions, it was again

poi nted out that the exceptions come into play
only if the joint statenent fails to fairly



- 10 -

reflect the position of the parties. Ms Ogletree
stressed that the entire purpose of the procedure and the resulting
statement, is to narrow the issues (relating to property) that are
actually in dispute. The Reporter noted that the
"exceptions" process is one nore step to
insure that the information before the court
is conplete and accurate.

: Judge Wlner . . . advised that
presently, w thout such a procedure, there is
an aval anche of undi sputed matters wasting the

court's tine. The proposed procedure, Judge Wilner

continued, smply narrows the areas of dispute for the court.  The
procedure has an additional benefit, he added,
of pronoting settlenents. [Enphasis added.]

Court of Appeals Standing Commttee on Rules of Practice and

Procedur e, Minutes of a Meeting of the Rules Committee Held at Washington College,

Chestertown 30-32 (July 20-21, 1986). Wile the Court of Appeals,
when it finally adopted the rule in 1987, rearranged certain
sections and added a source of funds provision in respect to
property that the parties agree is nonmarital, it otherw se adopted
the rule w thout substantive change.

It is clear that the purpose of the rule was to provide for a
met hod by which, through the use of the adm ssions or stipul ations
contained in the S74 Statenents, the trial courts, in the absence
of other evidence, would, neverthel ess, be able to conply with the
Famly Law Article provision mandating that the trial courts "shall
determ ne the value of all marital property.” FL 8§ 8-204. In the
statenent, the parties are required to agree as to the classifica-

tion and valuation of property in which there is no dispute. The
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purpose of the rule was also to reduce the conplexity of the
property issues by reducing the disputes in respect to themthrough
the generation of adm ssions and stipulations resulting fromthe
procedures contained in the rule. These statenments are, by rule,
required to be produced in the course of litigation.

We reiterate that the adm ssions and stipulations contained in
Maryl and Rule S72 and S74 Statenents, when filed in a case as
requi red, may be considered as evidence by trial courts w thout the

necessity of a formal introduction of such statenents at trial.
In the case sub judice, the adm ssions or stipulations of

appellant's S72 and S74 Statements were properly before the trial
court. They contai ned adm ssions of value of the Tortola property
rangi ng from $300,000 to $312,500. Judge Horne found the val ue of
the property to be $312,500. He did not err.

B. The Marital Hone
The marital hone, known as Ryder's Rest, was jointly owned by
the parties and was val ued at $450,000. The |ot was purchased by
the parties during the course of the marriage for $68,500 in 1983.
At trial, appellee's counsel asked appellant "whether he could
identify the source of the funds used to purchase [the Ryder's
Rest] lot." Appellant answered, "I believe | can at this point."
Appel | ee' s counsel then tried to i npeach appellant with statenents

made in his previous deposition testinony.
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On further exam nation by appellant's counsel, "[a]ppellant's
| awyer attenpted to introduce an exhibit that consisted of certain
docunments that reflected the source of those funds." Appellee's
counsel objected on the basis that the docunent "was not produced
to [appellee] during the course of discovery.”" The trial court,
declining to receive the exhibit, stated:

[I]t would appear that the [appellant] has
failed to obey the order conpelling discovery,
and the Court, pursuant to Rule 2-433(b), wll
enter such order in regard to the failure as
the Court feels is just, including one or nore
of the orders set forth in Section (a), and
the Section 2-433 —Rule 2-433, Section (a),
Subsection (2); the Court will order that the
[appellant] not be allowed to support or
oppose clains with the materials, the use of
the materials that he failed to provide to
counsel for the [appellee] in accordance with
the order of the Court conpelling the produc-
tion of these materials.

It is clear, under Maryland Rule 2-433(a)-(b), that the trial
court may, when one of the parties violates an order conpelling

di scovery, "prohibit[] that party from introducing designated
matters in evidence." M. Rule 2-433(a)(2); seealsoBartholomeev. Casey,
103 Md. App. 34, 48 (1994), cert.denied, 338 Md. 557 (1995). It is

especially crucial for the trial court to exclude such evidence

“"[o]n the eve of trial . . . [where] "the injury inherent in

failure to make discovery is unfair surprise.'" Bartholomee, 103 M.
App. at 48 (quoting John A Lynch, Jr. & Richard W Bourne, Modern

Maryland Civil Procedure, 8 7.8(c), at 597 (1993)).
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Appel | ant argues that the trial court abused its discretion by
excluding all evidence that "tended to prove that . . . over
$60, 000.00 in his non-marital property was directly traceable to
the parties' Ryder's Rest realty."” Appellant further argues, "In
the instant case, there was no evidence that Appellant's failure to
provide the exhibit in question to the Appellee's trial counse
sooner than the first day of trial was willful and contunacious."

"Maryland law is well settled that a trial court has broad
discretion to fashion a renedy based on a party's failure to abide

by the rules of discovery." Bartholomee, 103 MJ. App. at 48.

Appel l ant has not cited, nor have we found, any Maryland case
holding that a trial court's exclusion of evidence based on a
di scovery violation, of the nature of that in the case at bar,
constituted an abuse of discretion.! Likew se, "the power of the
trial court to inpose sanctions [for discovery abuses] is not

l[imted by the requirenment that they find willful or contumaci ous

behavi or." Lakewood Eng'g & Mfg. Co. v. Quinn, 91 M. App. 375, 383, cert.

denied, 327 M. 524 (1992).

1 W note a different analysis is applicable when the tri al
court allows a party to introduce evidence even though that party
is in violation of a discovery order. |In such a case, the trial
court does not abuse its discretion by admtting the evidence
unl ess there is prejudice to the opposing party. SeeBartholomee,
103 Md. App. at 49; Swannv.Prudential Ins. Co. of Am., 95 Md. App. 365,
382 (1993), revdon other grounds sub nom., Dover Elevator Co. v. Svann, 334 M.
231 (1994); Syderv. yder, 79 MJ. App. 448, 461, cert.denied, 317 M.
510 (1989).
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In the recent, procedurally conplex, garnishnment case of North

River Ins. Co. v. Mayor of Baltimore, 343 M. 34, 47 (1996), the Court of
Appeal s, reversing a trial court's inposition of a default
sanction, initially stated the standard of review
W fully recognize that ruling on

di scovery di sput es, det er m ni ng whet her

sanctions should be inposed, and if so,

determning what sanction is appropriate,

involve a very broad discretion that is to be

exercised by the trial courts. Their

determnations wll be disturbed on appellate

review only if there 1is an abuse of

di scretion.
That case, however, is clearly distinguishable in that the Court of
Appeals in North River noted that the "facts the trial court
considered to be material were based on clearly erroneous
findings." ld. at 62. It also determned that the discovery
mat erials being sought in North River were "only contingently and

marginally relevant," id at 66, and that the objection to the
magni tude of the search had not received the attention that it
shoul d have received. The Court comented further that the
di scovery orders were unlimted in scope and that no |limts had
been placed on the overbroad discovery requests. The Court also
noted that, as to sone of the discovery, an order to conpel had not
been rendered and, therefore, in the absence of such an order, "the

court could not utilize garnishees' answers to the third round of

di scovery as a basis for sanctions.” |Id. at 79.
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In the case subjudice, an order to conpel had been entered and
the matter sought related to the source of funds theory applicable
in the case. This information was therefore relevant. The
di scovery requests were not overbroad and no limtation had,
apparently, been requested. The facts causing the Court of Appeals
to reverse the trial court's inposition of a default sanction in
North River are not present here. W conclude, therefore, that the
excl usion of appellant's docunentary evidence was not an abuse of
di scretion.

As a result of appellant's own failure to conply with an order
conpelling himto produce such evidence, he was sanctioned in such
a fashion that adm ssion of that evidence was denied. Accordingly,
t here was no evidence before the trial court supporting appellant's
"source of funds" argunent. In the absence of such evidence,
jointly-owned property acquired during the marriage i s considered

to be marital property. Judge Horne's decision was correct.

C. Counsel Fees
The trial court, citing section 11-110 of the Famly Law
Article, granted appellee $30,000 in attorneys' fees. The trial
court reasoned:

In this case the court has considered the
financial resources and financial needs of
both parties with respect to the nonetary
award, alinony and counsel fees as they all
relate to each other. It has been the finding
of this court that a nonetary award in the
amount of $384,000 should be nade to Ms.
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Beck. Because of the relative financial
positions of the parties once the judgnent
resulting fromthis nonetary award is paid the
court did not feel that alinony was appropri-
at e. The court does feel that Ms. Beck
shoul d have sone of her counsel fees paid by
Dr. Beck in order to maintain the relative
financial position of the parties and because
of the obvious necessity of prosecuting this
action for alinmony. The fact that the court
chose to award M's. Beck a nonetary award and,
after consideration of the inconme to be gener-
ated from that award and the relative posi-
tions of the parties, chose not to award
alinmony to Ms. Beck does not in any way
di m ni sh the necessity of her incurring coun-
sel fees in an attenpt to obtain alinony. The
court also notes that counsel for Ms. Beck
had to overcone continued resistance to dis-
covery on the part of counsel for Dr. Beck.

A trial court, before granting attorneys' fees in an alinony
proceedi ng, nust consider 1) "the financial resources and financi al
needs of both parties” and 2) "whether there was substanti al
justification for prosecuting or defending the proceeding.”" FL
8 11-110(c). Fromthe above excerpt, it is clear that the tria
court considered the financial resources and financial needs of

both parties. W "presune that the trial judge knows the | aw
Reuter v. Reuter, 102 Md. App. 212, 244 (1994), and in the case at bar,

the trial court tells us so by stating that it was awardi ng counsel
fees "because of the obvious necessity of prosecuting this action

for alinony . The substance of the trial court's opinion is
that it found that there was substantial justification for
litigating the alinmony claim but because the court was naking a

nmonetary award, it believed alinony was no |onger necessary. A
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trial court does not have to recite any "magical" words so | ong as
its opinion, however phrased, does that which the statute requires.
Judge Horne's opinion satisfied the requirenents of the statute,
even in the absence of the words "substantial justification."

Appel l ant presents nunerous argunents in support of his
contention that attorneys' fees were inproperly awarded because
appel | ee did not have substantial justification for prosecuting her
claimfor alinony. Appellant first argues that

it is, or should be, self-evident that a party
who pursues a claimfor alinony and fails to
prove that such an award is justified did not
have "subst anti al justification for
prosecuting . . . the proceedings.” |In Blakev
Blake, 81 M. App. 712, 730 (1990), this
Honor abl e Court observed that, there, the fact
that the appellee received an "award of
indefinite alinony patently illustrate[d] the
justification of" the appellee in pressing her
alinony claim Clearly, the converse nust
al so be true: the denial of a party's request
for alinmony "patently illustrates” that said
party did not have t he "substanti al
justification" for pursuing such a claimthat
811-110 of the Famly Law Article requires.

Appel lant's argunment is incorrect. |In Doserv.Doser, 106 Md. App. 329
(1995), we examned a wife's claimthat the trial court erred in
failing to grant her her full attorneys' fees. Finding that the
trial court did not abuse its discretion, we stated:

G ven that the court granted alinony, it
follows that M. Doser was justified in

prosecuting her alinony claim Mor eover,
"justification," for the purposes of FL § 11-
110(c)(2), is not equivalent to "success;"

even if Ms. Doser did not receive the alinony
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she requested, her |oss would not preclude an
award of counsel fees.

ld. at 359. The fact that appellee, in the case sub judice, was

unsuccessful in her alinony claimdoes not illustrate that appellee
did not have substantial justification for prosecuting the claim
for alinony.

Appel  ant al so argues that appellee did not have substanti al
justification for prosecuting her alinony claimbecause the trial
court "erroneously thought that, at the tinme of his judgnent, the
[ a] ppel | ee could in good faith allege a ground for divorce on the
basis of two years of separation.” Li ke appellant's first
argunent, this argunent fails due to his inaccurate view of
substantial justification. Appellant's view of substanti al
justification is expost and not exante. In other words, appellant
| ooked to the conclusion of the litigation to determ ne whether
substantial justification existed and therefore whether attorneys'
fees were properly granted. View ng substantial justification from
this vantage point is generally incorrect. W determne, for

purposes of section 11-110, whether substantial justification

existed at the tinme the conplaint was filed. Cf Inlet Associatesv. Harrison

Inn Inlet, Inc., 324 M. 204, 282 (1991)(stating that in determ ning

whet her substantial justification exists when attorneys' fees are
granted pursuant to Maryland Rule 1-341, "[t] he reasonabl eness of

the | egal position nust be assessed at the point when the conpl ai nt
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is filed, not from the vantage point of hindsight"). I n her
Conpl ai nt, appel | ee st at ed:
Al t hough [appell ee] and [appellant] are
living under the sane roof, they are not
cohabitating, nor are they living as man and
w fe because of [appellant’'s] cruel treatnent

which is inconsistent with the health, safety
and sel f-respect of [appellee] :

.. . [Appellee] seeks the followng

relief: . . . [t]hat [she] be granted a

[imted divorce fromthe [appellant] .
Appel I ant does not argue that this claimfor Iimted divorce was
w t hout "substantial justification.”™ Although the trial court did
not grant appellee either an absolute or limted divorce, the court
stated that "either party nmay have had cause for a divorce on
grounds of desertion or constructive desertion at one tinme or
anot her during the course of the marriage.”" Based on the tria
court's findings, there was, at a mninmum a factual dispute as to
whet her appellee had a claim for |limted divorce and therefore
substantial justification for prosecuting her alinony claim See
FL 8 11-1016 (stating "[t]he court may award alinobny . . . as a
part of a decree that grants . . . a limted divorce").

Appellant finally asserts that even if there was substanti al
justification for prosecuting a suit for alinony, the trial court
erred because "[b]efore the trial judge could nake such an award,
the law required there to be proof of which fees were incurred in

pursuit of her alinmony claim"™ W discussed a simlar issue in
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Goldbergv. Goldberg, 96 MJ. App. 771, cert.denied, 332 Md. 453 (1993). 1In
that case, the wife was awarded $40,000 in attorneys' fees and
$45,890 in expert fees pursuant to section 11-110 of the Fam |y Law
Article. The husband "assert[ed] that these fees were " apparently’
awarded for work done to obtain the nonetary award and there [was]
"no statutory authority for fees and costs in connection with the
proceedings for a nonetary award.'" Id. at 790. W held that the
trial court's award of attorneys' fees was proper in light of its
finding that the wife had substantial justification for prosecuting
the action and its examnation of the financial resources and
financial needs of both parties. In the case subjudice, Judge Horne

exam ned the financial needs and financial resources of both
parties and al so found, as have we, that appell ee had substanti al
justification for prosecuting her alinony claim As Judge Horne
correctly exam ned these two requirenments of section 11-110 and
consi dered evidence regarding attorneys' fees, he did not err in

awar di ng these fees.
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1. APPELLEE' S QUESTI ONS
A. Dissipation Cains

At trial, appellee alleged that appellant dissipated three
marital assets: 1) a $100,000 certificate of deposit; 2) an $11, 924
savi ngs account; and 3) $15,064 in proceeds fromthe |iquidation of
appellant's life insurance policies. Al t hough appellant "ad-
mt[ted] converting these assets into cash and . . . utilizing an
unknown anount of this cash to finance ganbling trips to Atlantic
Cty," Dr. Beck also testified that "sonme of this noney was used to
pay the $6,000 private investigator fee, to pay for college tuition
for the youngest of the Beck children, and for other day to day
living expenses."

The court, finding that there was no dissipation of these
three assets, stated:

Dr. Beck admits converting these assets
into cash and to utilizing an unknown anount
of this cash to finance ganbling trips to
Atlantic City. It is undisputed that these
funds no |longer exist. The question is: did
Dr. Beck "use marital property for his own
benefit for a purpose unrelated to the nmar-
riage at a tinme [when] the marriage [was]
undergoing an irreconcilable breakdown?"
Jeffcoat v. Jeffcoat, 102 Md. App. 301, 308 (1994)
(quoting and apparently approving the Illinois
definition of dissipation, although not the
Il1linois burden of proof rules). Dr. Beck
testified that sone of this noney was used to
pay the $6,000 private investigator fee, to
pay for college tuition for the youngest of
t he Beck children, and for other day to day
living expenses.
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The court does not find, based upon the
testinony presented, that Dr. Beck dissipated
t hese three assets. . . . It is inpossible
for the court to say what anounts, if any,
were not used for actual, reasonable |iving
expenses, whether we are speaking of the
$126, 988 used by Dr. Beck or the $91, 762 used
by Ms. Beck. Therefore, the court finds no
di ssi pati on.
The court notes that the Becks' standard
of living was high. Neither realistically
expected the other to account for and justify
every expense.
We recently discussed dissipation of marital property and the

al l ocation of the burden of proof associated with a dissipation
cl ai min Jeffcoatv. Jeffcoat, 102 Md. App. 301 (1994). There, we stated:
"after [the] party [who clains dissipation of marital assets]
establishes a prima facia case that nonies have been dissi pated,
the burden shifts to the party who spent the noney to produce

evi dence sufficient to show that the expenditures were appropri-
ate." Id. at 311. Appellant testified that, although sone of the

funds may have been used for ganbling, substantial portions of them
had gone for other uses, tuition, living expenses, etc. The trial
judge also considered that the normal |iving standards of both
parties were high, noting that appellee expended over $90, 000
during the sane period for her living expenses. The trial court
was satisfied wth the evidence offered by appell ant.

W will not set aside a trial court's determ nation regarding

di ssipation of marital assets unless the determnation is clearly

erroneous. Rossv.Ross, 90 Md. App. 176, 191, vacated on other grounds, 327
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Md. 101 (1992). Although appellant, in the case subjudice, admtted
to spending sonme funds on ganbling, we can not say, under the
ci rcunstances nentioned above, that the trial court was clearly
erroneous in finding that appellant had nmet his burden to establish
that these three assets had not been dissipated, "i.e. expended for
t he principal purpose of reducing the funds avail able for equitable

distribution."” Jeffcoat, 102 Md. App. at 311.

B. Parol Evidence

In 1964, appellant and his brother purchased the MIlerton
Farmin New York fromtheir parents. 1In 1979, appellant’'s nother
rel eased the nortgage on the MIlerton Farm In an effort to have
the farmclassified as marital property, although appell ee does not
all ege that the down paynent and periodi c nortgage paynments nmade to
appellant's parents were marital property, appellee does allege
that appellant's "share of a |unp sum paynent to his nother in 1979
to pay off the nortgage consisted of marital funds."” |In support of
this claim appellee introduced the |and records of New York, which
reflected that the nortgage was paid. Appellant and his brother
testified that they did not pay off the remaining anmount |eft on
the nortgage; they, further, testified that their nother rel eased
the nortgage on the MIlerton Farm w t hout consideration.

The trial court found "that the nortgage was rel eased w t hout
monetary consideration and that, therefore, the Mddleton [sic]

Farm was entirely non-marital."” On appeal, appellee argues that
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the trial court erred in admtting the oral testinony of the
appel  ant and hi s brother because such testinony was barred by the

parol evidence rule.
| n Bernstein v. Kapneck, 290 M. 452, 460 (1981), the Court of

Appeal s stated, "as a matter of substantive |aw, parole evidence
ordinarily is inadmssible to vary, alter or contradict a contract

that is conpl ete and unanbi guous.” W further explained the

applicability of the parol evidence rule in Paigev. Manuzak, 57 M.

App. 621, cert.denied, 300 MJd. 154 (1984). |In Paige, one party cl ai ned
that oral testinony that contradicted a |aboratory report was
barred by the parol evidence rule. Id. at 634-35. W dismssed the

argunent, holding that the parol evidence rule is inapplicable

where "the docunment in question is not an integrated agreenent

between the parties.” Id. at 635.

In the case subjudice, the docunent introduced in evidence is a
New York land record signed only by appellant's nother. The
docunent is not an integrated agreenent between the parties to this
action. "The parol evidence rule, being in essence a rule of
substantive contract law, is of no help to" appellee. Id. Thus,
the trial court did not err in admtting the oral testinony of
appel l ant and hi s brother.
JUDGVENTS AFFI RVED; COSTS

TO BE PAI D BY APPELLANT.
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