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CRI M NAL LAW —

The State has the right to appeal when the trial judge
grants a defendant's untinely notion for nodification of
sent ence.

A circuit court does not have inherent power to nodify a
sentence when the notion seeking nodification is untinely.

A circuit court may not reduce sentence inposed pursuant to
a binding plea agreenent without the consent of the State.
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On April 27, 1998, Donald Keith Kaspar, appellee, was
charged with second degree rape, attenpted second degree rape,
child abuse, and three counts of fourth degree sexual offense.
On Septenber 10, 1998, pursuant to a plea agreenent, appellee
pl eaded guilty to child abuse. |In exchange for the plea, the
State nol prossed the remaini ng charges.

The Circuit Court for St. Mary' s County, pursuant to the
pl ea agreenent, sentenced appellee to five years with all but
ei ght een nont hs suspended, to be served in the |ocal detention
center commenci ng on Cctober 19, 1998, between the hours of 7:00
p.m and 7:00 a.m and all day on Sundays.

On Cctober 2, 1998, the circuit court granted appellee’s
notion to reconsider his sentence and nodified the comencenent
date from Cctober 19, 1998 to Novenber 23, 1998. The State did
not object to that request. On Decenber 21, 1998, the circuit
court granted appellee’s second notion for reconsideration, over
the State’s objection, allow ng appellee to serve the renmaining
period of his sentence on hone detention.

On June 2, 1999, appellee filed his third notion for
reconsi deration, requesting that the balance of his sentence be
suspended due to the burden on his famly, and particularly, on
his wife who was ill. Over the State’s objection, the circuit
court, on June 21, 1999, granted the notion.

On appeal, the State contends that the circuit court erred



because (1) appellee’s third notion for reconsideration was not
tinely filed and (2) the sentence was inposed pursuant to a
bi ndi ng pl ea agreenent. W agree with the State and shal
reverse the judgnent of the circuit court. Before doing so,
however, we shall discuss the issue of appealability raised by
appel | ee.

Di scussi on

A. The State’s R ght to Appeal

Md. Code (1974, 1995 Repl. Vol.), 8 12-302(c) of the Courts
and Judicial Proceedings Article (CJ), sets forth the statutory
authority for the State to appeal froma circuit court judgnment
in acrimnal case. It provides in pertinent part:

(c) I'n acrimnal case, the State may appea
as provided in this subsection.

(2) The State may appeal froma fina
judgnent if the State alleges that the trial
judge failed to inpose the sentence
specifically mandated by the Code.

Appel l ee maintains that the statute sets forth two
prerequisites for a viable state appeal: (1) the appeal nust be
froma final judgnent and (2) the State nust allege that the
trial judge did not inpose a sentence specifically mandated by
the Code. Here, appellee asserts that the first prerequisite was
not met, because the “final judgnment” provision contenplates only

direct appeals fromthe inposition of sentence, not from

deci sions on notions for nodification or reduction of sentence.



Appel | ee argues, therefore, that the state had no right to appeal
fromthe circuit court’s order granting appellee’ s notion for
nodi fication of sentence.

Appel lee relies on Chertkov v. State, 335 Mi. 161 (1994),

for the proposition that action on a notion for nodification or
reduction of sentence is not a final judgnment which is

appeal able. In Chertkov, a plea bargain was accepted by the
circuit court and the court inposed a sentence in accordance with
it. 1d. at 165. The defendant, pursuant to Ml. Rul e 4-345(b),
filed a tinely notion for reconsideration of sentence. 1d. The
petitioner did not seek an imedi ate hearing, and the hearing did
not take place until after the petitioner had conpl eted the
unsuspended portion of her sentence. |d. After her release, the
defendant filed another pleading requesting the court to strike
her previously entered guilty finding and i npose probation before
verdict. |d. The circuit court granted her notion. Id. The
State appealed that ruling and we held that, under CJ § 12-302,
the State had the statutory authority to appeal fromthe granting
of the notion because the circuit court |acked authority to

nodi fy the binding plea agreenent. State v. Chertkov, 95 M.

App. 104, 109 (1994). The Court of Appeals dism ssed the appeal,
hol ding that CJ 8§ 12-302 authorizes appeals from*“direct appeals
fromfinal judgnents disposing of cases”, not “coll ateral
chal l enges or notions.” 335 Mi. at 168.

In a Court of Appeals decision comng on the heels of
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Chertkov, Cardinell v. State, 335 Ml. 381 (1994), a defendant

filed a notion for revision of sentence within 90 days of
sentenci ng, which was denied. 1d. at 384. Four nonths after the
deni al, the defendant filed a second notion to revise his
sentence, as a “supplenental” notion for revision of sentence.
Id. Despite the [abeling of the notion as “supplenental,” the
Court of Appeals held that the second notion was untinely and the
| ower court |acked authority to rule onit. 1d. at 385. The
Court of Appeals held that an “appeal will lie pursuant to common
| aw principles that have not been abolished by the |egislature.”
Id. at 386.

Simlarly, in the case sub judice, appellee’s third notion

for reconsideration was not tinely filed. Therefore, the trial

j udge had no inherent or common |aw authority to reduce
appel l ee’s sentence. As the Court of Appeals has held, “the
State’s limted common | aw right of appeal . . . was not
abol i shed by the enactnment of 8 12-302 or subsequent anendnents
thereto.” |d. at 397. Therefore, the appeal is properly before
us.

B. Authority of Circuit Court to Mdify.

The State argues that the circuit court |acked the necessary
authority to nodify appellee’ s sentence. The Court of Appeals
has held that where a notion to nodify a sentence was untinely
filed, the trial judge does “not enjoy a conmon |aw or inherent
right to reduce or nodify the | egal sentence he ha[s] inposed.”
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Cardinell, 335 Md. at 385. M. Rule 4-345(b) states in pertinent
part:

Modi fication or reduction- Time for. The

court has revisory power and control over a

sentence upon a notion filed within 90 days

after its inmposition . . . in acircuit

court, whether or not an appeal has been

filed. Thereafter, the court has revisory

power and control over the sentence in case

of fraud, mstake, or irregularity .

Here, appellee filed an initial request to nodify his
sentence within the 90 day period. The request was unopposed by
the State and granted by the court. Appellee filed a second
request for nodification which was also within the 90 day filing
period, and al though opposed by the State, was granted by the
circuit court on Decenber 21, 1998. Appellee made a third
request to nodify his sentence five nonths and 12 days l|ater, on
June 2, 1999.

In Geco v. State, 347 Md. 423 (1997), the Court of Appeals

held that "when a sentencing court grants a tinely request for
nodi fication or reduction of sentence, the defendant may file
anot her request for nodification or reduction of sentence within
90 days of the date of the subsequent inposition of sentence.”
Id. at 433. The Court held that the date of the nodification of
t he sentence becones the date of sentencing for the purpose of
filing subsequent notions under Ml. Rule 4-345(b). 1d. It
further held that when the sentencing court grants the tinely

notion and nodi fies the sentence, the 90 day period begi ns anew.



Id. Once the 90 days passes, the sentencing court no |onger has
the jurisdiction to nodify the sentence. Cardinell, 325 M. at
384- 86.

In that appellee’s notion was filed five nonths and 12 days
after the Decenber 21, 1998, nodification, the notion was not
tinmely. Therefore, the |lower court was acting w thout

jurisdiction when it granted appellee’s notion on June 21, 1999.

C. Modi fication of Sentence Under a Pl ea Agreenent.

The State argues that, even if appellee’s notion for
reconsi deration had been tinely filed and the sentencing court
exerci sed proper jurisdiction, the court was wong to reduce the
sentence whi ch had been inposed pursuant to a binding plea
agreenent. The State nmaintains that the Court of Appeals has
hel d that a sentence inposed pursuant to a binding plea agreenent
may not be subsequently reduced w thout the consent of the State.

Chertkov, 335 Md. at 174-75. See also State v. Sanders, 331 M.

378 (1993); Dotson v. State, 321 Ml. 515 (1991). Here, the court

suspended t he bal ance of 11 nonths of hone detention, over the
obj ection of the State.
M. Rule 4-243 states in pertinent part:

(a) Conditions for Agreenent. The
def endant may enter into an agreenment with
the State's Attorney for a plea of guilty or
nol o contendere on any proper condition,
i ncluding one or nore of the foll ow ng:

* * * %



(6) That the parties will submt a plea
agreenent proposing a particul ar sentence,
di sposition, or other judicial action to a
judge for consideration pursuant to section
(c) of this Rule.

(c) Agreenents of sentence, disposition,
or other judicial action.

(1) Presentation to the Court. |If a plea
agreenent has been reached pursuant to
subsection (a)(6) of this Rule for a plea of
guilty or nolo contendere which contenpl ates
a particular sentence, disposition, or other
judicial action, the defense counsel and the
State's Attorney shall advise the judge of
the ternms of the agreenent when the defendant
pl eads. The judge nmay then accept or reject
the plea and, if accepted, may approve the
agreenent or defer decision as to its
approval or rejection unless after such
present ence proceedi ngs and i nvestigation as
t he judge directs.

(2) Not Binding on the Court. The agreenent
of the State's Attorney relating to a
particul ar sentence, disposition, or other
judicial action is not binding on the court
unl ess the judge to whomthe agreenent is
present ed approves it.

(3) Approval of Plea Agreenent. |If the plea
agreenent is approved, the judge shall enbody
in the judgnent the agreed sentence,

di sposition, or other judicial action
enconpassed in the agreenent or, with the
consent of the parties, a disposition nore
favorabl e to the defendant than that provided
for in the agreenent.

In the case sub judice, the sentencing judge accepted the

pl ea agreenent in full and sentenced appellee to the foll ow ng:

[ Appel | ee] shall be sentenced to five (5)
years incarceration, and all of that



i ncarceration except eighteen (18) nonths

shal | be suspended. The said 18 nonths shal

be served in the St. Mary’'s County Detention

Center from7:00 a.m wuntil 7:00 p.m Monday

t hrough Saturday and all day Sunday.

[ Appel | ee’ s] sentence shall conmence on

Cct ober 19, 1998.
The agreenent was binding and as the Court of Appeals has held, a
court may not inpose a disposition nore favorable to the
def endant wi thout the consent of the State. Chertkov, 335 M. at
172. Although the State in its plea agreenent consented to one
hearing, stating in Paragraph six of the agreement, “The State
consents to a hearing for the purpose of considering [appellee’s]
request to nodify his sentence,” the State objected to his second
and third request. The circuit court acted in contravention of
Ml. Rul e 4-243.

ORDER DATED JUNE 21, 1999
VACATED. COSTS TO BE
PAI D BY APPELLEE



