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Thi s unfortunate case has its genesis in a tragi c autonobil e
accident that occurred on My 13, 1996, involving appellant
Evelyn Sadler, an elderly driver, and Timthy Prophet, a
not orcycl i st. As a result of injuries sustained in the
accident, Prophet’s |eg was anputated. At the tinme of the
accident, Sadler had an autonmobile liability insurance policy
t hat provi ded maxi nrum coverage of $100, 000. The policy was
procured by The Looms Conpany (“Looms”), appellee, an
i nsurance agency that had procured insurance for appellant for
several years. When Prophet filed a $10, 000, 000 negli gence suit
agai nst Sadler, it became painfully evident that Sadler was
woeful |y underinsured.?

About one nonth after the vehicular accident, on June 20,

1996, Sadl er conveyed her waterfront home to her two siblings

11t is unclear whether the policy provided coverage of
$100, 000 per person or per occurrence. Appellant asserts that
she had coverage of $100,000 per person, while Loom s states
that the policy had a limt of $100,000 per occurrence. A copy
of the policy was not included in the Record Extract or the
record. Because Prophet was the only clainmnt, however, the
di screpancy is not material.

Simlarly, neither the Record Extract nor the record
contains a copy of Prophet’s conplaint. Moreover, the parties
have not specified the date when Prophet filed suit.



for $10.00. At that tinme, Sadler’s honme had a fair market val ue
of $650, 000. When Prophet | earned of the transfer, he | odged a
fraudul ent conveyance suit against Sadler and her siblings,
seeking to set aside the transfer.

I n 1999, Sadler settled both of Prophet’s cases for al npst
$1, 000,000, a sum well in excess of her policy limts; her
i nsurer, USF&G, contributed the amount of noney avail abl e under
the policy. Thereafter, appellant instituted suit against
Looms for $2,000,000, claimng that Loom s was negligent
because it knew of Sadler’s financial position, yet failed to
provide her with periodic quotes as to the cost of additiona
protection, or sufficient information to enable her to nmake an
informed decision as to an appropriate level of Iliability
cover age. Appel  ant sought to recover the value of her
settlement with Prophet as well as damages for nental anguish

Loom s subsequently nmoved for summary judgnment, asserting
that it did not owe appellant a duty to counsel her regarding
t he appropri ate amount of autonobile liability coverage, and she
was not entitled to conpensatory damages for nental anguish.
After the court granted Loom s’s notion, this appeal followed.
Appel | ant presents three questions for our consideration:

| . Did the lower court err in granting sunmmary

j udgnment and thereby determ ning, as a matter of
| aw, that an insurance agent owed no duty to his
client?
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1. Did the lower court err in determning as a
matter of law that plaintiff Evelyn Sadler was
not damaged when her honme was transferred to a
not orcyclist that she had injured as part of the
settl enent of t he cl ai ns filed by t he
not orcycl i st ?

I11. Did the lower court err when it disregarded
plaintiff Evel yn Sadl er’s sworn testinony
concerning the physical manifestations of her
enotional distress and determ ned as a matter of
| aw t hat enoti onal damages were not conpensabl e?

For the reasons set forth bel ow, we conclude that Loom s did
not have a continuing, affirmative tort duty to render
unsolicited advice to Sadler concerning the advisability or
avai lability of liability coverage in a greater anpunt than was
sel ected by Sadl er. Rat her, “‘the onus is...squarely on the
insured to inform the agent of the insurance he requires.’”
Charlin v. Allstate Insurance Co., 19 F.Supp. 2d 1137, 1142
(C.D.Calif. 1998) (citation omtted). Therefore, we shal

affirm

FACTUAL SUMVARY
Evel yn Sadl er was born on May 11, 1919, and she has been
driving since 1937. Sadler never married and, at the tine of
the accident in 1996, she still resided in the famly hone,
| ocated at 824 Bywater Road in Annapolis, where she had |ived

since 1951. Until her death in 1990, appellant’s nother resided
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in the same house. When Sadl er’s nother died, Sadl er becane the
sol e owner of the hone. Along with her brother and sister,
Sadl er al so owned three other real properties, which were sold
in the 1990's.

Fol | owi ng Sadl er’ s graduati on fromhi gh school, she enbar ked
on a course of study in comercial bookkeeping, shorthand, and
mat h. Sadler’s skills were put to use during the 50 years that
she worked in the fam |y business, Sadler’s Hardware, |ocated in
Annapolis. Appellant’s duties at the business included keepi ng
t he books, paynment of bills, and handling | oan paynments. \Wen
Sadl er’s Hardware incorporated in 1977, long after the death of
appellant’s father in 1943, appellant, her nother, and her

si blings became directors, stockhol ders, and corporate officers.

Sadl er’s Hardware procured its business insurance through
E. Churchill Murray. Later, that agency becane known as Muirray,
Martin & O sen (“Murray”). Although appellant was not primarily
responsi ble for handling the insurance needs of the business,
she testified at her deposition that she revi ewed each i nsurance
policy and verified that the amunt of coverage corresponded to
what had been di scussed with the i nsurance agency. At about the
time that Sadl er’s Hardware went out of business in 1987, Loom s

acquired the Murray agency.



Since 1941, Sadler has continuously utilized the same
i nsurance agency that was used by the famly business. Thus,
for over 50 years, appellant was a custoner of both Murray and
its successor, Loom s. I ndeed, since the time that Looms
acqui red Murray, appellant obtained her homeowner’s insurance
and autonobile liability insurance from Loom s. Nevertheless,
appel l ant never had a “special person” at Loomis with whom she
dealt for her insurance needs. Appellant asserts in her brief
that, “[o]nce The Loom s Conpany took over, there were no nore
personal neetings” with an insurance agent. Rat her, Sadl er
acknow edges that she “had contact” with Loom s only “when she
had a question.”

At her deposition, appellant recall ed various ti mes when she
had occasion to contact a representative of Looms. After the
death of Sadler’s nmother in 1990, for exanple, appellant
notified Loom s to renove her nother as an insured. In 1996,
Sadl er tel ephoned Carol Scaffe, a Loom s agent, and instructed
her to renove certain items of silver from coverage under her
homeowner’s policy, because Sadler had distributed those
particul ar pieces to nenbers of her famly and no | onger owned
them On anot her occasi on, appellant asked Scaffe to correct an
error as to the year of construction of her hone.

At the tinme of the wunderlying accident, Sadler had
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repl acenent coverage for her home in the ampunt of $231,000. In
addition, Sadler had coverage of $23,825 for her silverware.
Wth respect to the $100,000 coverage under appellant’s
autonobile liability insurance, Sadler said at her deposition:
“l assunmed | had enough.” Sadl er acknow edged that she
understood that if she was involved in an autonobile accident
for which she was deened at fault, her liability insurer had no
obligation to pay nore than the stated policy limt of $100, 000,
regardl ess of the actual amunt of danmages. But, Sadler
mai nt ai ned that she did not realize that she would be |iable for
any shortfall. The follow ng deposition testinony is relevant:

[ APPELLEE'S ATTORNEY]: You paid this [autonobile

i nsurance prem un] according to your . . . handwitten

notation on August 3, ‘95, by the check nunber set

forth there, correct?

[ SADLER] : Yes.

[ APPELLEE’ S ATTORNEY]: That is in your handwiting?

[ SADLER] : Yes.

[ APPELLEE’ S ATTORNEY]: You knew when you paid this
bill that the liability limt was $100, 000?

[ SADLER] : Yes.

[ APPELLEE’ S ATTORNEY] : You knew that if you were in an
accident and it was your fault, USF&G would pay no
nore than $100, 0007?

[ SADLER] : Yes.



[ APPELLEE’ S ATTORNEY]: You knew that if you were in an
acci dent and the damage or judgnent was greater than
$100, 000, you would [have] to pay any excess?

[ SADLER] : No.

[ APPELLEE’ S ATTORNEY]: Okay. Let ne ask you, then

who woul d pay the excess in that case. If there was
an accident in which you were at fault and there was
an award or a judgnent greater than $100, 000, who
woul d pay the anmount over $100, 000? .

* * *
[ SADLER]: | never thought about it because | never
dreaned that | would be in an accident |ike that.

[ APPELLEE’ S ATTORNEY]: Okay.

[ SADLER]: You can see, they gave ne a safe driver
renewal .

[ APPELLEE’ S ATTORNEY]: | wunderstand. | under st and.
Did you ever discuss --

[ SADLER] : $100,000 is a lot of noney to ne.

* * %

[ APPELLEE’ S ATTORNEY]: Okay. You'll agree with me
t hat when you paid this bill [on August 3, 1995] that
you had to know that if there was an awful accident in
which you were at fault and the damages were over
$100[, 000] that USF&G would only pay the $100, 000
correct?

[ SADLER]: | never dreanmed that it would be that nuch.
| never dreaned that | would be in an accident that
woul d cost that nuch.

[ APPELLEE’ S ATTORNEY]: Okay. But you agree that the
limt that USF&G was contractually obliged to pay was
only $100, 0007

[ SADLER] : Yes.



Fromtime to time over the years, Sadler received witten
correspondence from Loom s pertaining to her various insurance
pol i ci es. For exanple, Sadler received letters from Loom s
dated February 17, 1993, and August 5, 1993, which requested,

inter alia, that she contact Loonis if she had questions about
her autonobile coverage. The letter of February 17, 1993
stated, in relevant part:

RE: AUTO POLI CY PPA10147968609

Dear Ms. Sadl er:

[ USF&G] is asking that the encl osed Medical Report be

conpleted and signed by your famly physician and
returned to our office as soon as possible.

* * %

This in no way reflects on your driving ability but is
sonething that is required by the conpani es as you get
ol der.

Shoul d you have any questions regarding this request
or on your policy coverages, please feel free to
contact our office.

(Enmphasi s added) .

Simlarly, the I etter of August 5, 1993, stated, in relevant
part:

RE: Aut onpbil e | nsurance

Dear Ms. Sadl er:



| ampl eased to encl ose the renewal of your Autonobile
| nsurance, which renews in August . ) ) . Thi s
ext ends your coverage for the next year.

As you can see, USF&G has changed their policy and
billing formt. A cover letter from the Conpany is
also enclosed giving you a further explanation.
Pl ease take a few mnutes to review your policy and

coverages, and if there are any questions, please |et
us know.

(Enphasi s added).

Some of the letters fromLoom s should have al erted Sadl er
generally to the issue of the adequacy of her coverage. For
exanpl e, Sadl er received letters fromLoonm s dated Septenber 16,

1993, and Septenber 21, 1994, concerning the renewal of the fire

insurance for her real property, in which Loom s expressly
menti oned the amount of coverage. In contrast to the
correspondence concerning the automobile Iliability policy,

Loom s specifically suggested that Sadl er consider the adequacy
of the policy limts. The letter stated: “If you feel this
limt is not sufficient, or if any other changes are necessary,
feel free to contact our office.” Simlarly, in a letter dated
Novenber 17, 1994, concerning Sadler’s homeowner’s policy,
Loom s expressly suggested that appellant consider whether the
amount of her coverage was appropriate, stating:

In review ng your Honmeowners |nsurance policy,
which will be renewing in February, | wanted to offer
a suggestion to make sure you are carrying the proper
limt of coverage on your schedul ed silverware.

-9-



It appears no changes, deletions, additions, or
updat es have been done to your schedul e in many years.
It is always a good idea to look into this every few
years to make sure the values stay accurate. | am
sure, should a loss occur, you would want to be
properly covered.

| look forward to hearing fromyou regarding this
matter, and with any other questions you nmay have
relating to your insurance coverages.

(Enphasi s added). ?

Addi tionally, by letter dated March 14, 1996, Loom s advi sed
Sadler of an increase in the rates for the renewal of her
homeowner’ s policy. Looms wote, in part:

There has been an increase in homeowners rates that is
reflected in your February renewal. We can discuss
this increase and also transfer the <coverage to
anot her conpany if you would |ike.

Pl ease do not hesitate to contact this office for a

review of your coverage and premium prior to the
expi ration date.

2 To be sure, a letter from a broker suggesting that an
i nsured should increase her homeowner’s or fire insurance
coverage to protect the market value of a home or the
appreciation in value of an item of silver is not precisely
conparable to a letter alerting the insured to the need to
protect one’'s assets froma judgnment in excess of the limts of
a liability policy. Nevert hel ess, even if Looms did not
specifically focus appellant’s attention on the adequacy of her
automobile liability coverage, Looms’'s l|letters provided sone
notice to Sadler as to the general issue of adequacy of
i nsurance coverage. Appel lant was also invited to contact
Looms with questions about her policies, but she never did so
with regard to her autonobile liability policy.
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On June 20, 1996, about a nonth after the accident,
appel I ant conveyed her Bywater Road hone to her siblings, in fee
sinple, for just $10.00. Pursuant to a contenporaneous Trust
Agreenent, the parties agreed that appellant would reside in the
home for five years, until June 19, 2000. 1In a report of August
2, 1996, the home was appraised as of June 20, 1996, and had a
fair market value of $650,000. Yet, as we noted, the house was
insured for less than $250,000 at the tinme of the accident.

Appel | ant conceded that she never gave Loom s a property
apprai sal prior to the accident. On the other hand, the record
does not reflect that Loom s ever asked for one or suggested
that Sadler obtain one. Moreover, prior to the accident,
appel I ant never asked Loom s to increase the insurance coverage
for the house to reflect its actual market val ue.

In early 1999, Prophet settled his fraudul ent conveyance
action with appellant and her siblings, and he settled his tort
suit with appell ant. As we noted, the total settlenment was
val ued at al nost $1, 000, 000. Appellant’s autonobile liability
i nsurer paid Prophet the maxi mum sum avail abl e under Sadler’s
policy, and appel | ant paid Prophet $210,000 in cash.
Additionally, the parties executed a Consent Judgment, setting
asi de the conveyance of the house from Sadler to her siblings,

and vesting title with Prophet’s attorney, as trustee for
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Prophet. 1In accordance with the agreenment, Sadler is permtted
to remain in the house until Decenber 15, 2001

On May 5, 1999, follow ng Sadler’s settlenent with Prophet,
Sadl er filed suit against Looms. She alleged, inter alia, that
she “relied on the services of the insurance brokers to select
the appropriate insurance coverages and conpanies for her
protection.” Further, she alleged that Loom s knew or should
have known of Sadler’s financial position, the value of her
house, and that she was underinsured. I n addition, Sadler
assert ed:

11. Defendant The Loom's Conpany had a duty to
reasonably evaluate Evelyn E. Sadler’s financial
exposure and insurance needs. Had [appell ee]
reasonabl y eval uat ed [ appel | ant’ s] financi al exposure,
it should have secured autonobile liability insurance
coverage in an anount sufficient to protect
[ appel |l ant’ s] property from attachnent....

12. [Appellee] acted in a negligent fashion in failing
to secure appropriate autonobile insurance coverage
l[imts by:

(a) Failing to recognize [appellant’s]

financial exposure;

(b) Failing to advise, warn and counsel

[ appel l ant] as to her insurance needs;

(c) Failing to noni t or [ appel | ant’ s]

financial situation as to recognize that she

possessed an i nsufficient anmount of
i nsurance coverage to reasonably protect her
property;

(d) And in other fashions to be shown at
trial.

13. As a direct and proxi mate cause of [appellee’ s]
negligence, [appellant’s] notor vehicle renained
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insufficiently insured and [appellant] was forced to

convey her honme and substantially all of her cash to

settle the litigation with Tinothy A Prophet and to

pay for |egal counsel to assist her in the defense of

her property. She also suffered mental anguish in

being forced to give up her home of alnost fifty (50)

years and to divest herself of cash which otherw se

woul d have brought security to her for the bal ance of

her life.

On July 3, 2000, after the close of discovery, Loom s noved
for summary judgnent. Appellee asserted that, as a matter of
| aw, an insurance agent does not owe a continuing duty to an
insured to render advice about the appropriate anount of
liability coverage. Loom s also contended that there was no
nmerit to Sadler’s claimfor damages based on the transfer of her
residence to Prophet as part of the settlenment, because Sadl er
no | onger owned the hone at that time, having conveyed it to her
siblings one nonth after the accident. Further, Loom s argued
that Sadler was not entitled to recover damages for “nmenta
angui sh,” because such damages are not conpensable for nere | oss
of property, absent a show ng of fraud, nmalice, or intentional
conduct, and because Sadler manifested no objective signs of
mental distress. Sadler opposed the notion.

At the notion hearing on July 24, 2000, Sadl er never cl ai med

t hat she did not understand the purpose of liability insurance.?

3 I ndeed, by securing liability coverage in an anmpount five
times greater than the statutory requirenment, it would seemt hat
(continued...)
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Nor did she assert that she did not know she could request an
i ncrease in coverage. Mreover, Sadler knew that her honme was
protected for approxi mately $200, 000, a sumtw ce the anount of
her autonmobile liability coverage.

I n support of the negligence claim appellant’s counsel
proffered the deposition testinony of two experts: Vincent
Boyl an, Jr., an executive with a Maryland insurance brokerage
firm and Stanley Lipshultz, Esquire, an attorney with a speci al
know edge of insurance brokerage and agency. Through counsel,
appel l ant al so proffered two duties of care owed by an i nsurance
agent or broker to the insured. First, an insurance broker or
agent has a duty to provide the insured with sufficient
information to enable the insured to determ ne an appropriate
amount of insurance to protect the insured s assets. Second,
the insurance agent or broker has a duty to provide periodic
gquotes regarding the cost of additional or increased coverage.
Appel l ant’s attorney stated, in relevant part:

| have enlisted the aid of two experts. One

Vincent Bo[y]lan who is a senior vice president of an

i nsurance agency, 25 years or nore in practice who

says that...there is a duty, the standard of care for

i nsurance agents in Maryland, is that they do two
t hi ng[ s].

3(...continued)
Sadl er knew the i nportant protection provided by such i nsurance.
See M. Code (1977, 1992 Repl. Vol), & 17-103 of the

Transportation Article.
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First, they counsel, they educate so that sonmeone
can be put on notice that they even have a question to
ask. That is, until we are given at |east sone
information to understand that there is a relationship
between the liability coverage that we have and the
property that we want to protect, until we have the
information we can’'t even ask the question. How nuch
coverage should | have.

You' || get peopl e respondi ng by saying, if you ask
t hem how much liability coverage they have, they wll
say they have full coverage which of course, has no
meani ng. So wuntil they're at |east given sone
i ndi cati on, sone reason to even ask the question so
that they can know that the reason that you have
liability insurance is to protect your |ife savings,
to protect the real estate that you own, until they're
gi ven sonme counsel in that regard they can’t even ask
the right question. So that’'s duty nunber one.

And duty nunber two is that on a periodic basis
the insurance agent is to provide quotes for extra
coverage so that even in that fashion it may encourage
a question to be asked. If once a year when you get
your policy it says, this is the amunt of coverage
t hat you have but for only $200 nore which of course,
was the cost for that extra insurance in this case you
could have a mllion dollars worth of coverage.

At | east under those circunstances it may peak
[sic] an inquiry. And M. Bo[y]lan says that there is
a requirenment on a periodic basis to provide those
quotes for how nmuch it would cost for extra coverage.
Second expert is Stanley Lipshultz. . . . He was a
practicing attorney for over 25 years, his practice
was limted to insurance work.

He al so...has a nunber of designations in the
insurance field, heis a charter property underwiter.
He teaches cl asses to the i ndependent insurance agents
association which is the association to which the
Loom s Conmpany bel ongs. And one of the things that he
teaches is that you have the obligation first to
counsel your custonmers along the lines that | have
outlined and second, to provide them on a periodic
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basis with quotes for how much it would cost to buy
increased limts.

And bot h of them both Bo[y]lan and Li pshultz have
testified that it was the standard in the industry at
that time for sonebody with assets as M. Sadler.
Because recogni ze the Loom s Conpany not only insured
Ms. Sadler’s autonobile and her honme but...the
structure itself was worth $200,000 because that’s
what they insured the structure for.

(Enmphasi s added) .

At the concl usion of the hearing, the court granted summary
judgnment in favor of Loomis as to Sadler’s claim for nmental
angui sh, but held the remaining issues sub curia. The court
granted summary judgnent in favor of Loomis on the remaining
claims on July 31, 2000. In its Order, the court stated, in
rel evant part:

1. Sunmary judgnment is hereby entered in this
case in favor of Loonm s against Sadler, since thereis

no dispute of material facts and since Loom s is not
liable to Sadler for negligence on account of the

amount of liability insurance contained in her
automobile policy at the tinme of her My 13, 1996
acci dent.

2. The | argest elenent of danmage clainmed in the
case is for alleged | oss of the 824 Bywater Road hone
which is claimed to have had a fair market val ue of
$650, 000. The Court also grants sunmmary judgnment as
to this elenment of damage since Ms. Sadl er did not own
title to the hone at the tinme of the January 27, 1999
settlement with Tinmothy A. Prophet, and since as a
result of the settlement she obtained a right to
remain in the home until Decenmber 15, 2001, which is
approxi mately six months | onger than she would | egal ly
have been entitled to reside there under the June 20,
1996 Trust Agreenent and Deed which conveyed | egal
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title to her brother and sister, as trustees.

3. Ms. Sadler’s Conpl aint al so cl ai s danages for
ment al angui sh. Damages for nmental anguish are not
recoverable in a case such as this as a matter of | aw,
and summary judgnent is therefore also granted as to
this element of damages.

At the end of its Order, the court made the follow ng
comrent :

During the hearing on the Motion for Sunmary
Judgnent, the Court raised the question of whether,
based on [appellant’s] proffer regarding the basis of
her experts’ opinions, it was possible that the trial
judge may strike the expert testinmony as not having a
sufficient factual basis to support the experts’
opi nions. Although this Court believes that may be an
eventual possibility, that fact played no part in the
Court’s decision to grant Summary Judgnent.

We shall include additional facts in our discussion.
STANDARD OF REVI EW
Maryl and Rul e 2-501 establishes a two-part test for summary
judgnment. "In deciding a notion for summary judgnent . . . the
trial court nust decide whether there is any genui ne di spute as
to material facts and, if not, whether either party is entitled

to judgnment as a matter of |aw " Bagwel | v. Peninsula Reg’|
Med. Ctr., 106 Md. App. 470, 488 (1995), cert. denied, 341 M.
172 (1996); see Okwa v. Harper, 360 Md. 161, 178 (2000); Beatty
v. Trailmster Products, Inc., 330 M. 726, 737-38 (1993);
Phi | adel phia Indem 1Ins. Co. v. Maryland Yacht Club, Inc., 129

Md. App. 455, 465 (1999). In order to defeat a claim for

-17-



sunmary judgnent, the party opposing the notion nust produce
evidence denonstrating a genuine dispute of material fact.

Scroggins v. Dahne, 335 M. 688, 691 (1994); Berringer V.
Steele, 133 M. App. 442, 470 (2000). A material fact is one

that will alter the outcome of the case, dependi ng upon how the

factfinder resolves the dispute. King v. Bankerd, 303 M. 98,
111 (1985); Faith v. Keefer, 127 M. App. 706, 734, cert.
deni ed, 357 Md. 191 (1999). Mdreover, nere general allegations

or conclusory assertions of a disputed fact will not suffice.

Beatty, 330 Md. at 738. Rather, the party who opposes sunmmary

j udgnment must present the court with facts “*in detail and with

precision.’”” Philadel phia Indem Ins. Co., 129 M. App. at 465
(quoting Beatty, 330 Md. at 737-38).

The trial court nust resol ve all factual disputes, including
reasonabl e i nferences drawn fromthe facts, in favor of the non-
novi ng party. Frederick Rd. Ltd. P ship v. Brown & Sturm 360
md. 76, 94 (2000); Dobbins v. Wshington Suburban Sanitary
Commin, 338 M. 341, 345 (1995); Electronics Store, Inc. .
Cellco P ship, 127 Md. App. 385, 395, cert. denied, 356 Md. 495
(1999). Moreover, in deciding the notion, the trial court my
not determne the credibility of witnesses. Inpala Platinum

Ltd. v. Inpala Sales (U.S. A ), Inc., 283 M. 296, 326 (1978);
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Thacker v. City of Hyattsville, 135 Md. App. 268, 286 (2000).

Like the trial court, we nust determ ne whether there are
any genui ne disputes of material fact. Honaker v. WC. & A N
MIller Dev. Co., 285 M. 216, 230-31 (1979); Inpala Platinum
Ltd., 283 Md. at 326. In our review, we evaluate “the sane
material fromthe record and decide[] the sane |egal issues as
the circuit court.” Lopata v. Mller, 122 M. App. 76, 83
cert. denied, 351 M. 286 (1998). If we are satisfied that
there is no genuine issue of material fact, then we nust
determine if the trial court reached the correct legal result.
See Beatty, 330 Md. at 737. Appel l ate courts will generally
uphold a grant of summary judgnment “only on the grounds relied
upon by the trial court.” Bl ades v. Wbods, 338 MI. 475, 478
(1995); see Gross v. Sussex, 332 M. 247, 254 n.3 (1993);
Hof fman v. United Iron and Metal Co., 108 Md. App. 117, 132-33
(1996) .

DI SCUSSI ON
l.

In her brief, appellant alleges that Looms had actua
knowl edge that she owned substantial assets, including valuable
waterfront property in Annapolis for which Loom s procured

repl acenent coverage in excess of $200,000, and that “a | arge
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tort judgnment . . . would expose” Sadler to the |oss of her
assets in the event that she was underinsured. Further, Sadler
asserts that because she relied on Loomis and its predecessors
for 50 years “to provide proper insurance coverage,” she “had no
reason to believe that [appellee] would all ow her to be woefully
underinsured.” According to appellant, the risk of |oss created
by Loom s’s all eged negligence materialized when Sadl er injured
Prophet in the vehicul ar accident in 1996.

At oral argunent, appellant’s counsel represented that
Sadl er does not contend that Loom s had a duty to advi se Sadl er
to increase her liability coverage. Rat her, Sadl er mai ntains
that Loomi s was negligent because it breached the standard of
care applicable to an insurance agent or broker with respect to
two duties: 1) a duty to provide Sadler wth adequate
i nformati on about autonobile liability insurance to enable her
to make “an i nformed decision” or a “reasonabl e deci sion” about
“liability limts;” 2) a duty to provide Sadler with periodic
guotes regarding the cost of greater liability coverage.

Loomi s counters that it was not negligent, because an
i nsurance agent or broker “does not have a continuing duty to
advise an insured as to the adequacy of his or her limts,”
absent a “special relationship” between the insured and the

br oker . According to appellee, Sadler did not establish a
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speci al relationship.

Distilled to its essence, Sadler’s fornulation of Looms’'s
al l eged negligence ampunts to a veiled and subtle way of
contending that Loom s had an affirmative duty to provide its
insured with unsolicited advice or information concerning the
suitability or advisability of the level of liability coverage
selected by the insured, and the cost of additional coverage.
In the extreme, the question m ght well be this: “[H ow many of
the virtually infinite nunber of potential risks [is] a broker
[required to] anticipate,” in order to inform or educate his
client about them in the absence of any request by the insured.
Cigna Property & Casualty Conpanies v. Zeitler, 126 M. App.
444, 468 (1999).

On the other hand, this case does not involve a claimthat
an insurance agent or broker failed to procure particular
coverage specifically requested by the insured. Further, this
case does not concern the failure of an agent or broker to
informa client that the coverage actually obtained differs from
what was sought or previously provided. Nor does this case
invol ve a “special relationship” between appellant and Loom s;

at oral argunent, appellant conceded that she did not have a
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“special relationship” with Loom s.*

A “special relationship” within the insurance industry is
an i nportant concept. A special relationship in the context of
insurance requires more than the ordinary insurer-insured
relationship. It may be shown when an i nsurance agent or broker
holds hinmself or herself out as a highly skilled insurance
expert, and the insured relies to his detrinment on that
expertise. A special relationship my al so be denonstrated by
a long termrelationship of confidence, in which the agent or
br oker assunmes the duty to render advice, or has been asked by
the insured to provide advice, and the adviser is conpensated
accordi ngly, above and beyond the prem uns customarily earned.
See 13 Lee R Russ & Thomas F. Segalla, Couch on Insurance 3D §
46: 61, at 46-91 to 92 (1997) (“Couch”™); 12 Eric M Hol nes,
Hol nmes’ Appleman on Insurance 2D § 86. 2, at 394-401

(“Appleman”). In Parker v. State Farm Mut. Auto. Ins. Co., 630

4 The oral argunent was recorded. The follow ng col | oquy fromt he
argument is rel evant:

[ THE COURT] : Are you contending that...this case falls
within the special relationship exception....?

[ APPELLANT” S ATTORNEY] : Uhm no.

[ THE COURT] : So, you’'re concedi ng that there was no speci al
rel ati onshi p?

[ APPELLANT” S ATTORNEY]: | am
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N.E. 2d 567, 569-70 (Ind. Ct. App.

[I]t is the nature of the relationship,
associ at ed

the nunber of
triggers
rel evant to devel opi ng entrust

and the insurer include:

years

to service the i nsured’ s needs;

the duty to advise.

1994), the court explai ned:
and not nerely
therew t h, t hat
Some of the factors
ment between the i nsured

exerci sing broad discretion

counsel ing the insured

concerning specialized insurance coverage; holding
oneself out as a highly-skilled insurance expert,
coupled wth the insured’s reliance wupon the
expertise; and receiving conpensation, above the

customary prem um paid, for

(Internal citations omtted).

Maryl and statutory law is consistent with the concept

forth above. Maryland Code (1997,

the I nsurance Article (“lnsur.”),

as distinguished froman insurance agent or broker.

in relevant part:

8§ 10- 201. Definitions.

(a) In general.
wor ds have the neanings indic

(b) Advi ser. “Advi ser”
conpensati on:
(1) exam nes or offers t

for the purpose of giving, or

means a person that,

expert advice provided.

set
2000 Supp.), 8 10-201(b) of
defi nes an i nsurance advi ser,

It states,

In this subtitle the foll ow ng

at ed.

for

o0 exam ne a policy .
gives or offers to give,

advice or information about:
(i) the terms, conditions, benefits,
coverage, or premumof a policy...; or
(ii) the advisability of changi ng,

exchangi ng,
surrendering,
policy...froman insurer
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(2) represents to the public that the person gives
or is engaged in the business of giving advice or
information to holders of policies or annuity

contracts by use of the title “insurance adviser”,
“i nsurance speci alist”, “insurance counsel or”,
“insurance anal yst”, “policyhol ders’ adviser”, “policy
hol ders’ counsel or”, “refund conpany” or other simlar
title:

(i) in or on advertisenents, cards,
signs, circulars, letterheads, or el sewhere;
or

(i1) in any other manner in which public
announcenents are made.

| nsur. 8§ 10-201 (enphasis added).

An i nsurance agent or broker is not necessarily an insurance
“adviser.” See 12 ML.E. Insurance § 49, at 425 (1999)(“Certain
i ndi vidual s, such as |icensed agents and brokers, anong ot hers,
are not covered under the sections of the act pertaining to
advi sers.”). The ternms “insurance agent” and “insurance
br oker” are sonetinmes used interchangeably, although they are
not the sane. It is useful to review these ternms in order to
clarify Loom s’ s role.

A “broker” is defined in Insur. 8§ 1-101(i), as follows:

(i) Broker. - “Broker” means a person that, for
conpensation, solicits, procures, or negoti ates

i nsurance contracts or the renewal or continuance of

i nsurance contracts:

(1) for insureds or prospective insureds

ot her than the broker; and
(1) not for an insurer or agent.
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An insurance broker generally “acts as the agent for its

custoners [in] seeking insurance.” Green v. H&R Block, Inc.,
355 Md. 488, 515 (1999). The Green Court expl ai ned:

“An insurance . . . broker, is one who acts as a
m ddl e man between the assured and the insurer, and
who solicits insurance from the public wunder no
enmpl oyment from any special conmpany, but having
secured an order, either places the insurance with a
conpany sel ected by the assured, or in the absence of
any selection by him then with a conpany sel ected by

the broker. Ordinarily, the relation between the
insured and the broker is that between principal and
agent.”

ld. (quoting American Casualty Co. v. Ricas, 179 M. 627, 631
(1941)) (enphasis added in Green); see Pophamv. State Farm Mit.
Ins. Co., 333 Md. 136, 156 n.10 (1993); Medical Mit. Liab. Ins.
Soc. of Md. v. Mit. Fire, Marine and Inland Ins. Co., 37 M.
App. 706, 714 (1977). Thus, “[a]ln insurance broker is
ordinarily enployed by a person seeking insurance, and when so
enployed, is to be distinguished from|[the] ordinary insurance
agent, who is enployed by insurance conpanies to solicit and
write insurance by, and in the conpany.” Ricas, 179 Md. at 631.

In contrast, “an insurance agent, so far as the insurer is
concerned, is a person expressly or inpliedly authorized to
represent it in dealing with third parties in matters relating
to insurance.” Ricas, 179 M. at 631. nsur. 8§ 1-101(c)

defines an insurance agent, in part, as foll ows:

-25-



(c) Agent. - (1) “Agent” neans a person that, for
conpensation, solicits, procures, negotiates, or nmakes

i nsurance contracts or the renewal or continuance of

Fhese i nsurance contracts for persons issuing the

i nsurance contracts.

Al t hough Looms is sonetines referred to here as an
i nsurance agency, it is clear that Looms functioned as a
broker. An insurance agent is “tied to his conpany,” while a
broker is an “independent m ddleman not tied to a particular
conpany.” 43 Am Jur. 2d, Insurance § 109, at 187 (1982).
Mor eover, “[e]very insurance broker is in a sense an agent, but
the latter termis the nore generic, and every insurance agent
is not a broker.” | d. “Whet her a person is a broker or an
agent is determ ned not by what he is called but by what he
does.” Medical Mut. Liability, 37 Ml. App. at 714.

1.

CGenerally, an insurance agent or broker owes a duty to
“‘“exercise reasonable care and skill in perform ng his duties.
And if such a representative fails to do so, he may becone
liable to those...who are caused a |loss by his failure to use
standard care.’” Insurance Co. of No. Anmerica v. Mller, 362
Md. 361, 386 (2001) (quoting Bogley v. Mddleton Tavern, Inc.
288 Md. 645, 650 (1980)); see Jones v. Hyatt |nsurance Agency,
Inc., 356 M. 639, 657-58 (1999); Popham 333 M. at 153.

Typically, the tort duty of an agent or broker stenms from a
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relationship of “confidence and trust” that an insured has

pl aced in an “experienced and know edgeabl e” i nsurance agent or

broker. See Jones, 356 MI. at 657; Lowitt v. Pearsall Chem cal

Corp., 242 M. 245, 253 (1966).
To prove negligence, a plaintiff nmust show four el enents:
“(1) that the defendant was under a duty to protect the
plaintiff frominjury, (2) that the defendant breached the
duty, (3) that the plaintiff suffered actual injury or
|l oss, and (4) that the loss or injury proximately resulted
fromthe defendant’s breach of the duty.”

| nsurance Co. of North Anmerica, 362 M. at 387 (quoting

Baltinmore Gas & Elec. Co. v. Flippo, 348 Ml. 680, 700 (1998));

see Jones, 356 Md. at 653.

[ T] here can be no negligence where there is no duty that
is due; for negligence is the breach of sone duty that one
person owes to another . . . .7 Wal pert, Smullian &
Bl umenthal, P.A. v. Katz, 361 Ml. 645, 655 (2000) (citation
omtted). The “duty,” an essential elenment of a negligence
claim nmeans a legally cognizable duty. See Coates v. Southern
Md. Elec. Cooperative, Inc., 354 M. 499, 509 (1999). In a
negligence action, the question of whether there is a legally
cogni zable tort duty is an issue of law to be decided by the
court. See Valentine v. On Target, Inc., 353 M. 544, 549

(1999); Bobo v. State, 346 Md. 706, 716 (1997); Rosenblatt v.

-27-



Exxon, 335 Md. 58, 75 (1994). “Utimtely,... the determ nation
of whether a duty should be inposed is made by weighing the
various policy considerations and reaching a conclusion’” as to
whet her the plaintiff’s interests nmerit “legal protection” from
the defendant’s conduct. Coates, 354 MI. at 509 (citation
omtted). See Eisel v. Board of Educ. of Montgonery County, 324

Md. 376, 385-86 (1991) (“A tort duty is ‘an expression of the
sumtotal of those considerations of policy which |lead the | aw

to say that the plaintiff is entitled to protection. (citation
omtted)). But, there “is no set fornula” to determ ne whet her
a tort duty exists. Coates, 354 mMd. at 509. Moreover, in the
absence of a special relationship between the parties, “courts
ordinarily will not inpose an affirmative duty to protect the
interests of another . . . .” State v. Johnson, 108 M. App.
54, 65 (1996).

In Jones, 356 M. at 658, the Court explained the
consi derations involved in regard to recognizing a tort duty.
The Court said:

“In determning whether a tort duty should be

recognized 1in a particular context, two major

considerations are: the nature of the harmlikely to
result froma failure to exercise due care, and the
relationship that exists between the parties. Were

the failure to exercise due care creates a risk of

econom c | oss only, courts have generally required an

inti mte nexus between the parties as a condition to
the inposition of tort liability. This intinmte nexus
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is satisfied by contractual privity or its equival ent.

By contrast, where the risk created is one of personal

injury, no such direct relationship need be shown, and

t he princi pal det er m nant of duty becones

foreseeability.” (Footnote omtted).

(Quoting Jacques v. First Nat’'l Bank, 307 M. 527, 534-35
(1986)).

Appellant relies primarily on Popham 333 M. 136, to
support her contention that Looms owed an affirmative,
continui ng duty under common | aw to provide her with i nformation
as well as periodic quotes pertaining to the cost of additional
autonmobile liability coverage, notw thstanding Sadler’s failure
to request any information about increased liability coverage.
In Popham the Court analyzed whether an insurer owed a
statutory duty to its insureds to offer uninsured-underinsured
motorist (“U M) coverage up to the limts of coverage provi ded
by an “excess” or “unbrella” personal liability policy purchased
by the insureds. 1d. at 138. The Court al so consi dered whet her
the insureds “stated a cognizable claim in negligence” by
alleging that the insurer and its agent failed to advise the
i nsureds that they could obtain U Mcoverage in an anmount equal
to coverage under their excess liability policy. 1d.

Christine Pophamsuffered serious injuries in an autonobile

accident, and the driver of the other vehicle, who was at fault,

had only mnimal liability coverage. Pophamwas a nanmed i nsured
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under her father’s autonobile policy, for both liability and U M
coverage, in the anount of $100, 000/ $300,000. |In addition, the
Pophans had an unbrella or excess personal liability policy with
limts of $1,000, 000. Al t hough the unbrella policy included
automobile liability coverage, it had no U M coverage

Consequently, the Pophanms sued their insurer, State Farm and
its agent, contending that they breached a statutory duty and a

common | aw duty of due care that required them to inform the

insureds of their legal right to purchase up to $1 mllion
dollars of UM coverage, an amunt equal to the liability
protection afforded under the unbrella policy. The circuit

court granted the defendants’ notion to dism ss, but the Court
of Appeal s reversed.

Under MJ. Code (1957, 1991 Repl. Vol.), Art. 48A, 8
541(c)(2) and (f), which was in effect at the relevant tinme, an
insurer was permtted, but not required, to offer U M coverage
in an anmount equal to liability policy limts. Because 8§ 541(f)
permtted, but did not require, an excess insurer to offer UM
coverage, the Court concluded that the defendants did not breach
a statutory duty. Popham 333 Md. at 152. Notwi thstanding the
absence of a statutory obligation to offer such coverage, the
Court concluded that the plaintiffs stated a claim for

negl i gence, based on the defendants’ alleged failure to advise
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the i nsureds of the option to purchase U M coverage i n an anount
equal to the coverage provided under the excess liability
policy. 1d. at 155-56. The Court said: “Atrier of fact could
conclude that [the agent] failed to exercise the requisite skil
and care of an insurance agent in that regard.” ld. at 156
Mor eover, because the agent could bind the insurer, his
negligence, if any, was attributable to the insurer. ld. at
157. Therefore, the Court concluded that “the conplaint sets
forth a cause of action in negligence....” | d. Cf. Dann v.
State Farm Mut. Auto. Ins. Co., 98 M. App. 41 (1993), cert.
denied, 334 M. 19 (1994) (concluding that court erred in
granting summary judgnent notion of insurer and agent because
i nsureds di sputed that they were informed of statutory right to
obtain U M coverage in an anount equal to limts of their
l[iability policy).

In our view, the instant case is distinguishable from
Popham When the i nsured i n Popham procured the unbrella policy,
the insured had an option to buy U M coverage of an equa
anmount, in conjunction with the purchase of the unbrella policy.
In essence, then, the optional U M coverage was an optional
conponent of the unbrella policy itself, avail able only because
t he i nsureds were purchasing the underlying liability coverage.

The Popham case did not concern an allegation that the agent
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failed to advise the insured about what anount of coverage was
appropriate, or the cost of additional insurance.

Conversely, this case does not concern an alleged failure
by the broker or agent to disclose a legal right to purchase
opti onal coverage available as part of, and because of, the
purchase of an autonobile liability policy. Rather, this case
concerns the issue of whether Loonmi s had a duty to advi se Sadl er
regardi ng t he adequacy of the amount of her autonobile liability
cover age.

We have not found any Maryl and case that has i nposed on an
i nsurance agent or broker the affirmative duty to make an
unsolicited recomendation concerning appropriate coverage,
absent a special relationship or a request fromthe insured to
provi de such information. Numer ous other jurisdictions have
consi dered the issue, however, and they have done so in the
context of a variety of types of insurance policies. W discuss
several of these cases, infra. Uniformy, absent a special
relationship or a particular request by the insured, the courts
of other states have rejected the duty that appellant urges us
to recogni ze here. Moreover, we glean fromthese deci sions many
sound considerations undergirding the view that an insurance
agent or broker ordinarily has no affirmative duty to provide

unsolicited advice to an insured regarding the adequacy of
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i nsurance cover age.

Many of the decisions of other jurisdictions focus on the
view that the insured usually is in the best position to assess
the val ue of his or her assets, and the extent of potential |oss
in the event that a risk materializes, whether by adverse
j udgment, business interruption, fire, theft, or the |like. See
Mur phy v. Kuhn, 682 N E. 2d 972, 976 (N.Y. 1997)(di scussed
infra); M&E Mg. Co., Inc. v. Frank H Reis, Inc., 692 N.Y.S. 2d
191 (App. Div. 1999)(discussed, infra). Simlarly, the insured
is generally considered best able to balance the factors
relating to potential economc |oss against the expense of
purchasi ng additional i nsurance, the Ilikelihood that a
particular risk will naterialize, and the i nsured’s own confort
level with the risks versus the cost of greater protection. See
Cleary v. Country Mut. Ins. Co., 380 N.E. 2d 525, 526 (Ill. App.
Ct. 1978) (stating that the |aw does not inpose a duty on an
insurer to review “the adequacy of an insured’' s coverage each
time a policy is due for renewal ;” insured “best knows his need
for insurance and the prem um he can afford” and can request
nodi fication of terms when prem uns are due).

These cases suggest, then, that the anount of insurance
coverage is “a trade off between cost and risk, [and] risk is in

part subjective and dependent on other avail able resources .
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.” Peter v. Schumacher Enter., Inc., 22 P.3d 481, 486 (Al aska
2001). Thus, “the question of adequacy of coverage is
necessarily a matter of [personal] opinion.” |d. at 486. As
the court said in Jones v. Grewe, 189 Cal. App. 3d 950, 951

(Cal. App. 1987), an insurance agent has no greater “ability to
accurately forecast the upper Iimt of any damage award in a
negl i gence action against the insured” than does anyone el se.
Moreover, sone of the <cases reflect a belief that
responsibility for the anount of coverage ought to fall on the
i nsured, because an agent or broker cannot readily verify the
accuracy of financial information that an insured provides, and
must instead rely on the information supplied by the insured.
Absent full disclosure by an insured, which an agent or broker
cannot conpel, an agent or broker woul d have no way to ascertain
an insured’' s exposure. Nor would the agent or broker
necessarily know of a change in the insured’s circunstances or
econom ¢ status, which could affect the suitability of existing
coverage. See, e.g., Gbrielson v. Warnemunde, 443 N. W 2d 540,
543 (M nn. 1989)(stating that an insurance agent does not have
“a legal duty to inquire about changed circunstances of his
client and update the honeowner’s policy at the time it is

renewed”); Suter v. Virgil R Lee & Son, Inc., 754 P. 2d 155

(Wash. . App. ), cert. deni ed, 111 Wh. 2d 1005
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(1988) (di scussed, infra).

Further, several cases eschew the idea of a broker or agent
serving in an advisory capacity. They suggest that to require
an agent or broker to offer unsolicited advice to its insured,
or even to inquire of its insured as to the suitability of
exi sting coverage, would transform i nsurance agents or brokers
into “risk managers” with “guarantor status,” Mrphy, 682 N E
at 976, or “‘personal financial counselors or guardians of the
insured [, which] goes well beyond anything required by |aw or

di ctated by conmon sense. Dubreuil v. Allstate Ins. Co., 511

A. 2d 300, 302 (R I. 1986) (citation omtted).

Still other decisions recognize that the view espoused by
appel lant could readily encourage an insured who suffers a | oss
to fabricate that he or she woul d have bought nore i nsurance had
it been recommended. “[T] he creation of a duty to advise could
afford the insureds the opportunity to insure after the | oss by
nmerely asserting they woul d have bought the additional coverage

had it been offered.” Nel son v. Davidson, 456 N.W 2d 343, 346

(Ws. 1990). The concept of such “retroactive insurance,”
Schumacher, 22 P. 3d at 486, “turns the entire theory of
i nsurance on its ear.” Farners Ins. Co., Inc. v. MCarthy, 871

S.W 2d 82, 86 (Mv. App. 1994).

Mor eover, some rulings suggest that courts should not
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overl ook that inposition of the kind of duty urged by appel |l ant
woul d sinply encourage agents and brokers to act “defensively,”
by advising their custoners to purchase the maxi mum avail abl e
coverage, regardless of cost, “rather than nore nodest packages
that nost people of simlar nmeans would find suitable.”
Schumacher, 22 P.3d at 486. This could readily result in a
“m s-allocation of personal resources of individual insureds.”
| d. Concei vably, “the obvious extension” of the position
advocated by appellant “would subject [brokers or agents] to
liability for failing to advise their own clients of every
possi bl e i nsurance option, or even an arguably better package of
i nsurance offered by a conpetitor.” Davidson, 456 N.W 2d at
346; see Baldwin Crane & Equip. Corp. v. Rley & Rielly Ins.
Agency, Inc., 687 N.E. 2d 1267, 1269-1270 (Mass. App. Ct. 1997),

(stating that it is only when “‘the agent holds hinmself out as
an insurance specialist, consultant or counselor and 1is
recei ving conpensation for consultation and advice apart from

prem uns paid by the insured, that the agent owes “a greater
duty” to an insured) (citation omtted), cert. denied, 692 N. E.
2d 963 (1998).

Ot her deci sions underscore that the i ssue presented here is

a matter for the state legislatures to resolve. In view of the

i nportant public policy considerations, these courts have
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expressed serious concern about inappropriate judicial |aw
maki ng. See, e.g., Wang v. Allstate Ins. Co., 592 A 2d 527, 532
(N.J. 1991)(discussed, infra); Davidson, 456 N.W 2d at 347
(declining “to inpose upon the agent an ongoing duty . . . to
advi se an insured regardi ng coverage for an indefinite period of
time,” or “to inform an insured concerning the availability or
advi sability of U M coverage,” and concluding that creation of
such a duty is a matter of public policy for |egislature, not
judiciary).

Because nmany of the cases decided by the courts of other
states are hel pful in elucidating the issue presented here, we
turn to discuss a few of them

Mur phy v. Kuhn, 682 N.E. 2d 972 (N. Y. 1997), is instructive.
The case arose froma fatal autonobile accident that occurred in
Florida in 1991, in which the insured s son was at fault. The
def endants had provided the insured’ s honmeowner’s insurance
aut onobi |l e coverage, and vari ous business insurances since the
1970's. 1n 1990, the insured transferred the i nsurance coverage
for his son’s car from his personal policy to his business’'s
commercial policy, but the vehicle remained titled in Mirphy’s
name. Nevert hel ess, the insured never sought to increase the
liability limts on the comrercial policy, set at $250,000 per

person and $500, 000 per occurrence. After the accident, the
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insured sued the insurance agency and agent, alleging, inter
alia, “professional negligence” based on the failure to advise

hi m about the need for additional coverage.
On appeal, the New York Court of Appeal s consi dered whet her

an insurance agency and its agent were l|iable to Mirphy,

o]

former custoner, based on a failure to advise himof “possible
addi ti onal insurance coverage needs.” Id. at 973. The court
recogni zed that, absent a specific request by the custoner,
“insurance agents have no continuing duty to advise, guide or
direct a client to obtain additional coverage.” Id. at 976
(citation omtted). No duty was found, because no request was
made by the custoner for additional coverage, and there was no
“special relationship” between the parties, notw thstanding
their extended relationship. Mor eover, noting that Murphy’'s

“l'iability coverage had remai ned t he same since 1984,” the court

commented that “[s]uch lack of initiative or personal
i ndi fference cannot qualify as legally recognizable or
justifiable reliance.” 1d. at 975. W consider persuasive the

court’s reasoning in rejecting the insured’ s claim The court
said, at 682 N.E. 2d at 976:

| nsurance agents or brokers are not personal financi al
counselors and risk managers, approaching guarantor
st at us. | nsureds are in a better position to know
their personal assets and abilities to protect
t hemsel ves nore so than general insurance agents or
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brokers, unless the latter are inforned and asked to
advi se and act.

(Internal citations omtted).

Wang v. Allstate Ins. Co., 592 A . 2d 527 (N. J. 1991), is al so
hel pful. Wang was injured in 1983 when she drove her car into
a tree in an effort to avoid two dogs that ran into the road.
Thereafter, she sued the owners of the dogs, claimng they
failed to control them Although both owners had honeowner’s
i nsurance policies, their policy limts were quite |ow, because
they were obtained years earlier, when their houses were worth
much less. One fanmily obtained its policy in 1963, when they
purchased their hone for $17,500; the policy only provided
cover age of $25,000. The other fam |y bought their home in 1977
for $49,000, and they obtained their policy at that tinme, also
with coverage of $25,000. Although the policies were renewed
regularly, the liability coverage was never increased.

Pursuant to an assignnment, Wang sued both insurance
conpani es and the brokers, claimng they breached a duty to the
homeowners “‘to periodically and regul arly advise themof a need

to increase the limts on that insurance coverage. . . .’7 Id.
at 530 (citation omtted). The plaintiff further alleged that

i nsurance agents owed a duty to their insureds to periodically

advise them in general terns, of the need to continually review
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t he adequacy of their coverage as econom c conditions change.
ld. at 532-33 (citation omtted). Absent a special relationship
or a request by the insured, the court disagreed. 1d. at 535.

The court was “not prepared to find as a matter of |aw that
i nsurance conpanies and their agents” have a duty to inform

insureds that a policy is “inadequate to protect their assets

from potential...clainms because of the appreciated value of
their hones, inflationary trends in the area, and increased
recoveries being awarded to tort victins.” 1d. at 535. Thus,

it held: “We conclude that there is no comon |aw duty of a
carrier or its agents to advise an insured concerning the
possi bl e need for higher policy limts upon renewal of the
policy.” 1d. at 532. Significantly, the court added: “If such
a duty would be in the public interest, it is better established
by conprehensive | egi slation, rather than by judicial decision.”
| d.

Nevert hel ess, the court was m ndful that, to refl ect current
mar ket val ue, sone insurance conpani es “automatically increased
fire and extended coverage |limts” or “suggested that insureds
do so.” Id. at 535. It also recognized that “if notice of such
an increase in fire and extended coverage can readily be given
to the insured, either as an acconplished fact or for an

insured’s decision to purchase, [there is] no reason why a
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simlar notice could not be given with respect to persona

liability coverage.” 1d. But, what the court said as to the

policy considerations of a court-inposed duty is particularly
not ewort hy:

[Tt is difficult tofix the limts of such a proposed
duty. The areas of potential liability are many and
growi ng. Defining the scope of the duty would require
us to address issues such as whet her a broker or agent
should be required to inform the insured of the
avai lability of an unbrella policy to increase the
coverage limts. Those and other difficult questions
are best left to the |egislative process. I n that
setting, such questions can be fully explored and
debated with input from the public and the insurance
i ndustry....

We reiterate that the many variables arising out of
such a duty suggest that its creation and linmtations
should nore properly be the subject of full
adj udi cation or legislation.... [We are disinclined,
as a matter of sound public policy, to announce an
absolute duty....

ld. at 536.

Suter v. Virgil R Lee & Son, Inc., 754 P.2d 155 (Wash.
App.), cert. denied, 111 Wh. 2d 1005 (1988), is also useful
There, the Suters (husband, w fe, and daughter) appealed froma
sunmary judgnment order dism ssing their negligence suit agai nst
their insurance agency, the “Lee Agency,” in which they all eged
that it failed to recomend increased liability coverage.

In 1973, the Suters purchased autonobile liability insurance

t hrough the Mtchell Insurance Agency (“Mtchell Agency”), with
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policy limts of $25,000 per person and $50,000 per accident.
In 1977, the Mtchell Agency was purchased by the Lee Agency,
but the famly's existing insurance was |eft unchanged.
Moreover, the plaintiffs never contacted the Lee Agency
regardi ng the adequacy of their autonmobile liability insurance
policy, and nerely renewed the policy with the sane insurer
One year later, in 1978, when a nenber of the Suter famly was
at fault in a fatal autonobile accident, the Suters realized
that their liability insurance was i nadequate. They bl aned the
Lee Agency, alleging that it held itself out as an insurance
speci ali st and had an obligation to recomend adequat e i nsurance
cover age. The famly’'s insurance expert opined that “an
i nsurance agent selling autonobile liability insurance shoul d
inquire into an insured’ s assets, inconme, occupation, and real
est ate hol di ngs, and should recommend liability coverage for the
i nsured adequate to protect the insured s assets.” Id. at 156.
Moreover, the plaintiffs’ expert maintained that, given the
Suters’ financial status, the Lee Agency “failed to act
prudently” by not recommending a liability policy of at |east
$300,000. I1d. The trial court disagreed, and awarded sunmmary
judgnment to the defendant.

On appeal, the court franed the issue as follows: “Did the

Lee [ Al gency, after acquiring the Mtchell Agency, have a duty
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to contact the [Suters] and recommend that they purchase an
automobile liability policy with greater limts than that in
effect at the time of the accident?” |d. The court held that,
given the lack of a special relationship, the Lee Agency *“owed
no duty to the Suters to recommend a certain |evel of autonobile
i nsurance coverage.” 1d. at 155. The court reasoned:
We find ourselves in accord with the view..that
“[t]he general duty of reasonable care which an
i nsurance agent owes his client does not include the
obligation to procure a policy affording the client
conmplete liability protection.” That decision was
justified on the basis that ordinarily the insured
knows the extent of his personal assets and his
ability to pay better than the insurance agency.
Thus, it is the insured s responsibility to advise the
agent of the insurance that he wants, including the
limts of the policy to be issued.
ld. at 157 (internal citations omtted)(enphasis added).

M&E Mg. Co., Inc. v. Frank H Reis, Inc., 692 N.Y.S. 2d 191

(App. Div. 1999), also provides guidance. In that case, the
insured substantially increased its business interruption
insurance in the late 1980's, from $40,000 to $800, 000, after
t he i nsurance agent provided the insured with a worksheet to aid
in determ ning the appropriate | evel of such coverage. Although
the business continued to grow, the agent did not ask the
insured to conpl ete anot her worksheet, nor did the insured ever
ask the agent to do so. When the insured’ s roof collapsed at its

facility, the insured sustained a major |oss in business, well
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in excess of the policy limts under its business interruption
i nsurance. Consequently, the insured sued its insurance agency,
claimng negligence in failing to provide the insured wth
adequate information as to the proper amount of coverage. The
insured mmintained that the agent should have conducted an
annual reviewregarding the adequacy of its coverage. The court
di sagr eed.

The court observed that the plaintiff never asked the
defendant to increase its coverage or to conplete another
wor ksheet to determ ne the appropriate coverage, nor did the
agent represent that he would do so annually. ld. at 193-94.
The court concluded that the agent had no continuing duty to
advise the plaintiff about whether to increase coverage,
stating:

The insurance agent-insured relationship is not a

generally recognized professional relationship in

whi ch continuing obligations to advise m ght exist

but, rather, is an ordinary comercial relationship

whi ch does not usually give rise to a duty to provide

such ongoi ng gui dance.

ld. at 193. Rat her, the court observed that insureds are
generally “in a better positionto know...their own assets,” and
they have the “ability to protect thenselves....” 1d.

Nunerous other states are to the sanme effect; absent a

request fromthe insured or a “special relationship” between the
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insured and the agent or broker, an insurance agent or broker
does not owe a continuing or affirmative duty to render
unsolicited advice to its insured as to the adequacy of
liability coverage. See, e.g., Schumacher, 22 P. 3d at 486
(concludi ng that insurance agents do not have a comon | aw duty
to advise custoners about their insurance coverage, absent a
special relationship); Trupiano v. Cincinnati Ins. Co., 654
N.E. 2d 886, 889 (Ind. Ct. App. 1995)(stating that insured
“failed to establish a special relationship” with insurer and
its agent and they had no duty to advise the insured concerning
adequacy of U Mcoverage); Anerican Famly Mut. Ins. Co. v. Dye,
634 N.E. 2d 844 (Ind. Ct. App. 1994) (concluding that insurer
and its agent were not liable to insured based on failure to
advise of availability of U M coverage); Craven v. State Farm
Mut. Auto. Ins. Co., 588 N.E. 2d 1294 (Ind. Ct. App. 1992)
(rejecting claim that insurance agent was negligent based on
failure to advise insured that higher amounts of Ul M coverage
were avail able); Banes v. Martin, 965 S.W 2d 383, 385 (Md. App.
1998) (invol ving negligence claim against agent and insurance
agency for failing to provide U M coverage; insured had to
“inform [agent] she wanted coverage beyond her previous
policy”); Chase Scientific Research, Inc. v. NITA Group, Inc., 96

N.Y. 2d 20, 30 (2001) (concluding that although insurance
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brokers and agents are licensed and held to high standards of
education and qualification, they are not required to engage in
ext ensi ve specialized education and training and therefore not
prof essionals for purposes of special statute of limtations
governing mal practice actions for non-nedical professionals);
Twin Tiers Eye Care Assoc., P.C. v. First Unum Life Ins. Co.,
705 N.Y.S. 2d 466, 468 (App. Div. 2000) (involving disability
policies and stating that “insurance agent has no continuing
duty to advise, guide or direct client to obtain” particular
coverage); Anbrosino v. Exchange Ins. Co., 695 N Y.S. 2d 767,
769 (App. Div. 1999) (involving allegations that insurance agent
negligently failed to procure appropriate coverage for property
i nsurance, and acknow edgi ng that an insurance agent “‘has no
continuing duty to advise, guide or direct a client to obtain
addi ti onal coverage’'” when client never requested any
“upgrades”) (citation omtted); Wed v. New York Central Mut.
Fire Ins. Co., 618 N Y.S. 2d 467, 468 (App. Div. 1994)
(recogni zing that insurance agent’s duty to custoner is defined
by customer’s request to agent; absent a custoner’s request,
“there is no affirmative duty on an insurance agent to obtain
[additional] <coverage,” and no continuing duty to advise

custoner to do so); Blonsky v. Allstate Ins. Co., 491 N Y.S. 2d

895, 897 (App. Div. 1985) (recognizing that an insurance broker
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does not owe a continuing duty to “advise, guide and direct an
insured’s coverage.”); Dubreuil, supra, 511 A . 2d at 301-02
(recogni zing that neither |egislature nor case |law “inposed an
affirmati ve duty upon insurance agents to inform prospective
custoners about coverage avail able from[conpetitor] insurers”);
Gates v. Logan, 862 P.2d 134 (Wash. App. 1993) (concl udi ng that,
absent special circunstances, insurance agent has no duty to

advise insured to increase automobile liability limts); Myer
v. Norgaard, 467 NW 2d 141, 142 (Ws. Ct. App. 1991)
(i nvol ving negligence claimagainst insurer and agent based on
failure to evaluate insured’ s needs and to advise of need for
greater U M coverage; agent had “no duty to inform [insured]
regarding the availability or advisability of higher uninsured
notori st coverage,” and no “affirmative obligation, absent
special circunstances, to inform about or recomrend policy
l[imts higher than those selected by the insured.”).

The cases cited above are consistent with the treatises.
For exanple, in 44 C J.S. Insurance 8 215, at 411 (1993), it
st at es:

An i nsurance agent ordinarily assunmes only those
duties normally found in an agency relationship, and
absent an agreenent to the contrary, an agent has no
duty beyond that specifically undertaken to perform
for the client. Thus, an agent ordinarily has no duty

to advise the insured on specific insurance matters,
or to procure a policy affording conplete liability
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protection.... Moreover, after conmplying with the

obligation to obtain insurance, the insurance agent or

broker does not have a continuing duty to advise

gui de, or direct the insured’ s coverage, or, absent

special circunmstances in the relationship with the

insured, an affirmative duty to update an insurance
policy at thetinme it is renewed or to inquire whether

any changes have occurred to the insured s property

whi ch woul d af fect coverage.

Simlarly, in 12 Appleman, 8§ 87.6, at 660, it is recognized
that “an insurance agent has no general duty to advise an
applicant or an insured regarding coverage deficiencies or
needs.” Nor does an insurance agent have an “ongoi ng duty of
surveillance concerning an insured’ s constantly changing

circumst ances,” because “the insured is in a far better position
to conmmunicate to the agent or insurer than is the agent or
insurer to determne on its own initiative”. Id. See also 4
Couch, 8 55:5 at 55-10 (stating that “the general duty of the
insurer’s agent to the insured is to refrain from affirmative
fraud, not to watch out for all rights of the insured and i nform
the latter of then]; a]bsent a special relationship between the
insured and the insurer’s agent, an insurer’s agent has no duty

to affirmatively advise or warn his or her customer of

provi sions contained in an insurance policy...”).

CONCLUSI ON

Qur resolution of this case does not turn on whether Loom s
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shoul d have done nore to assure Sadler’s financial protection.
Nor is the outcome based on our conclusion that Sadler was in
sone way contributorily negligent. Rather, we have determ ned
that, in the absence of a special relationship, an insurance
agent or broker has no affirmative, legally cogni zable tort duty
to provide unsolicited advice to an insured regarding the
adequacy of liability coverage.

Sadler testified that she thought $100,000 in liability
coverage was “enough,” because she never “dreaned” that she
woul d be involved in a serious autonobile accident that “would
cost that nuch.” Her plight is probably not uncommon; we
recogni ze that sonme people, especially the elderly, m ght not
keep pace with the nmpbdern circunstance of |arge or runaway
verdicts. It does not follow, however, that an insurance agent
or broker bears responsibility for identifying those custoners
who do not keep current in order to advise them accordingly.
Al t hough the record does not reflect the particular number of
years for which Sadl er had autonobile liability coverage in the
anount of $100, 000, she apparently was i nsured at that | evel for
several years. Whether that anmount of coverage was too | ow, too
hi gh, or just right was a matter for appellant’s consideration
and determ nati on.

In a sense, it is a matter of business judgnment on the part
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of the broker or agent, and personal preference on the part of
the custoner, that determ nes whether a custoner or agent
pursues a |laissez-faire style rather than a proactive,
aggressive one. To be sure, sone custonmers prefer the “don’t
call me, 1'lIl call you” approach with regard to their insurance
agents and brokers, believing that they can determ ne for
t hensel ves what they need, and that i nsurance brokers and agents
are just out to sell policies or excessive coverages that are
unnecessary. Many of these custoners undoubtedly believe that
they are able to decide the extent of risk that can or should
tolerate, and they know best what they can afford to pay in
prem uns. On the other hand, there are custonmers who
undoubt edl y want an i nsurance broker or agent who | ooks out for
the custonmer’s interests before a problem devel ops, and alerts
a client to the kinds of insurance available for maxinum
protection, or who nmakes suggestions relating to appropriate
coverage and adequacy of coverage. For many of the sane
reasons, sone agents or brokers may consider it prudent business
practice to adopt a proactive style, and volunteer informtion
to an insured regarding additional types of coverage, the need
for increased coverage, or to help the insured assess his or her
particul ar insurance needs. In contrast, others may believe

that they should only respond to a customer’s particular

-50-



request, wi t hout aggressively attenpting to suggest
al ternatives.

We enpathize with appellant’s unfortunate situation. We
al so recogni ze that other insurance agents may have been nore
assertive, proactive, or aggressive in suggesting that appell ant
procure greater protection, and that appellant would have been
better served by such an agency. This does not nean, however,
that appellee is liable in tort for failing to recommend to
appellant that she secure greater liability protection

Accordingly, we shall affirm

JUDGVENT AFFI RMED. COSTS TO BE
PAI D BY APPELLANT.
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