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Wth commendabl e candor, the appellants acknow edge that their
primary argunent on this appeal is 1) that the substantive law with
respect to tort liability for (a) dispensing and (b) supervising
t he consunption of al coholic beverages desperately needs changi ng
and 2) that we, in the course of reversing the judgnment agai nst
them should make that substantive change. It is a bold and
sweeping invitation. Qut of deference, however, to Janes Madi son?
and other architects of the Anerican governnental schenme, we nust
decl i ne.

American courts do, indeed, sonetines nmake law. If it were
not so, appellate reports would not be published. Courts, however,
make | aw only on the periphery. They nmake | aw when they interpret
statutes and constitutional provisions, but they do not enact
statutes or frame constitutional provisions. They nmake law with
respect to the procedures and the rules of evidence that facilitate
the functioning of the courts. They do not, however, create or
change substantive |aw affecting conduct outside the courtroom As
Justice Holnmes explained, “judges . . . legislate . . . only
interstitially.”?

Time was, of course, when common |aw courts actually made or

changed substantive |law, but that practice is no longer a valid

precedent. The time was pre-1776 and the place was England (or
other places that were still the colonies of England). The
. See, e.g., The Federalist No. 51 (1788).

2 Southern Pacific Co. v. Jensen, 244 U.S. 205, 221 (1917) (dissenting).
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rational e for such authority in the common | aw courts was that the
primary source of |aw was not the people, speaking through a
| egi sl ative branch, but the King. The courts were sinply an arm of
the King, as the very extension of the word “court” to those nore
peri pheral venues of the royal presence graphically denonstrates.
That | aw making prerogative was forever curtailed when American
constitution makers, state and federal, designed a radically
di fferent governnental schene incorporating Mntesquieu s concept
of three coordinate branches of governnent and the careful
al l ocation of separate powers anong those separate branches. |If
the judicial branch today occasionally strays beyond its assigned
turf, it is either an inadvertent |apse or a stealthy usurpation of
a power that properly bel ongs sonewhere el se.

On April 22, 1997, seventeen-year-old Anthony Joseph Wi ght
("the decedent"), along wth eighteen-year-old Jason Burch
pur chased al cohol from appellee Sue & Charles, Inc. (d/b/a "New
Hanmpshire Liquors”). The two boys then proceeded to the hone of
anot her acquai ntance, Bobby Foard, where the deceased and Burch
consuned the alcohol they had earlier purchased. At sone tinme
| ater, the deceased |eft the Foard hone alone in his notor vehicle.
The deceased was then involved in a single-car autonopbile accident
in which he was kill ed.

On April 22, 1998, the appellants, Joseph Wight and Theresa
Wight, brought a wongful death action on behalf of their deceased

son in the Grcuit Court for Prince George's County. Nanmed as
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defendants in the Conplaint were (1) Sue & Charles, Inc.; (2) Lee
Choi and Han Yong Choi, the owners/operators of Sue & Charles
Inc.; and (3) Robert O ebe Foard and Lois Jean Foard, the parents
of Bobby Foard. The appellants sought $15 million in damages.
Sue & Charles, Inc. and the Chois filed a Motion to Dism sSs
the Conplaint on the ground that it failed to state a claim on
which relief could be granted. On July 27, 1998, Judge Arthur M
Ahalt granted the notion. Thereafter, the Foards also filed a
Motion to Dbsmss. Six nonths |ater, the appellants filed a Mtion
for Appropriate Relief conplaining that a hearing had not been held
before the initial granting of the Mdtion to Dismss. On July 6,
1999, a hearing was conducted. At the conclusion of that hearing,
Judge Ahalt granted the Mtion to Dismss in favor of al
defendants. This tinely appeal was noted. The appellants all ege
that the trial court inproperly granted the appellees' notions to
dism ss. The appellants specifically contend that:
1. The trial court erred in ruling that
there is an absolute prohibition on civil
liability based on the sale of alcoholic
beverages to a mnor; and
2. The trial court erred in failing to hold
t he Foards accountabl e for the decedent's
death based on a theory of "social host

liability."

Dram Shop? Liability

3 A“dram” is “as much liquid as is drunk at once; specifically, a drink of spirits.” 1ll The Century
Dictionary and Cyclopedia, (1911) p. 1758. A “dram shop” has come to be known as a “barroom.” Webster’'s
Third New International Dictionary, (1981) p. 686.
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The trial court, in granting the appellees' notions,
expl ai ned:

As counsel for the Plaintiff recognizes,
the law in Miryland has been fairly well
established for a considerable period of tine
concerning liability in situations |ike this.
The Court of Appeals has not spoken wth
respect directly to sone of the issues raised,
but it's not the function of this Court to
create causes of action.

. It's not ny responsibility to
create new policy or new causes of action, so
for all of those reasons, the current state of
the law in Maryland requires ne to grant the
Motion to Dismss for [all] of the Defendants.

The first case to address the issue presented in this case was

State v. Hatfield, 197 Md. 249, 78 A 2d 754 (1951). |In that case,

Frank Love, a mnor, bought al cohol at a tavern and consuned the
al cohol while on the premses. Shortly thereafter Love operated a
motor vehicle and caused a collision in which Janmes Joyce, an
i nnocent party in another vehicle, died. Joyce's w dow
subsequently brought suit against the tavern and its operators
claimng that the defendants were negligent in (1) selling al cohol
to a mnor and (2) continuing to sell Love alcohol when he was
visibly intoxicated and the tavern operators had reason to know
Love would have to operate a notor vehicle in order to | eave the
premses. The trial court would not permt the suit to go forward,
holding that the proximate cause of the collision was not the
unl awful sale of liquor but the negligence of the individual who

drank the |iquor.
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I n considering whether the tavern could be held liable for
Joyce's death, the Court of Appeals focused on the common | aw

Apart from statute, the common | aw knows
no right of action against a seller of
intoxicating liquors, as such, for "causing"
the intoxication of the person whose
negligence or wilful wong has caused injury.
Human bei ngs, drunk or sober, are responsible
for their own torts. The |law (apart from
statute) recognizes no relation of proximte
cause between the sale of liquor and a tort
coommtted by a buyer who has drunk the |iquor.

* * *

The common-law rule holds the man who drank
the liquor liable, and considers the act of
selling it as too renote to be a proximte
cause of an injury caused by the negligent act
of the purchaser of the drink.

197 Md. at 254-55 (enphasis supplied). In Hatfield, the Court
articul ated what was then the overwhel mngly majority rule, 197 M.
at 254-55, that a tavern could not be held liable for the actions
of a wpatron in becomng intoxicated and injuring another
i ndi vi dual .

Hatfield stood undisturbed for thirty years until Felder v.
Butler, 292 Md. 174, 438 A 2d 494 (1981), cane before the Court of
Appeal s. The facts in Felder were virtually identical to those
before the Court in Hatfield except 1) that Madeline Hawkins, the
intoxicated individual in Felder, was not a mnor, and 2) that the
i nnocent third party was seriously injured in a notor vehicle
collision but was not Kkilled. 292 Md. at 175-76. Chi ef Judge

Mur phy, witing for the Court, franed the question:
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The issue in this case is whether, in
i ght of changes evolving in the comon |aw
since our decision in State v. Hatfield, 197
Md. 249, 78 A 2d 754 (1951), Maryland should
now recognize a right of action in tort
against a licensed vendor of intoxicating
beverages for injuries negligently caused by
an intoxicated patron to an innocent third

party.
292 Md. at 175.

After discussing its earlier decision in Hatfield at great
| ength, the Court recognized the trend in other jurisdictions to
back away fromthe comon | aw position:

The appellants correctly point out that
in the thirty vyears since Hatfield was
decided, a nunmber of jurisdictions have
departed from the early common |aw rule and
have inposed civil liability, independent of
statute, upon sellers of alcoholic beverage
for damages caused by their intoxicated
patrons. They urge that we abandon
Hatfiel d[.]

292 Md. at 178 (enphasis supplied). After discussing in detail two

such cases (i.e., Waynick v. Chicago's Last Departnent Store, 269

F.2d 322 (7' Gr. 1959) and Rappaport v. Nichols, 156 A .2d 1 (N.J.

1959)), the Court of Appeals recognized that at |east twenty-one
other jurisdictions had followed suit and permtted an
establishment selling liquor to be held civilly liable for damages
caused by an intoxicated patron. 292 Md. at 180-81.

The Court of Appeals, although recognizing the great
i nportance of the comon | aw and of stare decisis, suggested that

those restraints would not necessarily bind the Court:
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O course, the common lawis not static.
Its life and heart is its dynamsm — its
ability to keep peace with the world while
constantly searching for just and fair
solutions to pressing societal problens |ike
that presented by the senseless carnage
occurring on our highways, due in no small

measure to the drinking driver. The common
law is, therefore, subject to nodification by
j udi ci al decision in light of changing

conditions or increased know edge where this
Court finds that it is a vestige of the past,
no |l onger suitable to the circunmstances of our
peopl e.

Al t hough of great inportance, we have not
construed the doctrine of stare decisis to
prevent us from changing a rule of law if we
are convinced that the rul e has becone unsound
in the circunmstances of nodern |ife.

292 Md. at 182-8S. Despite that dubious* panegyric to judicial
| aw maki ng power, however, the Court declined to create substantive
legal liability and acknow edged that the proper nodality for such
change would be Ilegislative and not judicial. Judge Mur phy
concl uded:

Whet her Maryl and should abandon the rule in
Hatfield and align itself with the new trend
of cases which inpose civil liability upon
vendors of alcoholic beverages for the torts
of their inebriated patrons depends ultimtely
upon which line of authorities, all things
consi dered, best serves the societal interest
and need. That determ nation clearly inpacts
on the devel opnent of the lawrelating to the

4 The undoubted entitlement to “change a rule of law” is not the same thing as an entitlement

to create substantive law. Reference to the sweeping law-creating capacity of the early English common
law is not an apt analogy for latter-day American courts. American courts, state and federal, operate under
the constitutional constraint of the separation of powers doctrine that did not inhibit early English courts.
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di spensing and consunption of al cohol i c
bever ages, a subject | ong pervasi vel y
regul ated by the legislature. ... The absence
of any statute in Maryland creating a civil
cause of action in such circunstances pronpted
the Court in Hatfield to conclude that the
| egislature did not intend to inpose civil
[iability upon al coholic beverage vendors for
the tortious acts of their intoxicated
customers.

* * *

[SJince the legislature has not yet created
dram shop liability by statute, we decline,
for now, to join the new trend of cases
initiated by Wayni ck and Rappaport.

292 Md. at 183-84 (enphasis supplied).
A flurry of cases in the 1980s and early 1990s dealt wth

rel ated sub-issues. One year after Felder was decided, this Court

considered Fisher v. O Connors, Inc., 53 Ml. App. 338, 452 A 2d

1313 (1982), a case in which an intoxicated tavern patron fell from
a bar stool while still in the tavern and injured his leg. The
injured patron sued the tavern for his injuries. Chi ef Judge
G lbert, witing for our Court, recognized the well-established
body of |aw which prohibited such recovery:

Fel der and Hatfield made pellucid that in

Maryl and, absent a Dram Shop statute that

aut horizes an action for danmages against the

owner of a tavern for injuries to third

persons caused by the bar owner's intoxicated

patrons, no such claimlies.
53 Md. App. at 340.

This Court then reiterated what had been said in Fel der, that,

if any change in the status of the law were to conme about, it
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shoul d properly be done by the Legislature and not by the courts.
The fact that the injury in Fisher occurred to the intoxicated
i ndi vidual hinmself rather than to an innocent third party, as in

Hatfi el d and Fel der, was of no consequence. W held in Fisher:

The Court of Appeals has nade crystal
clear in Felder and Hatfield that if a civil
cause of action is to be permtted against a
bar or tavern owner for injuries to third
parties caused by the intoxicated patrons of
those bars or taverns, it is for the
Legi slature, not the Courts, to create the
| egal renmedy. We perceive no reason why that
rationale does not logically apply to suits
agai nst the bar or tavern owner by the patrons
t hensel ves.

53 M. App. at 343 (enphasis supplied).
The next case decided by our Court that adverted to the topic

of Dram Shop liability was Kuykendall v. Top Notch Lam nates, Inc.,

70 Md. App. 244, 520 A 2d 1115, cert. denied, 310 Md. 2, 526 A 2d

954 (1987). In Kuykendall, two enployees of the defendant

corporation had been attending a conpany Christmas party, in the
course of which the enpl oyees consuned al cohol. Those enpl oyees,
whi | e subsequently driving separate vehicles and engaging in "horse
pl ay" on the roads, were involved in a collision in which Evelyn
Hargi s, an innocent third party in another vehicle, was killed.
Suit was filed against the corporation as the enpl oyer-host of the
i ntoxicated individuals. 70 MI. App. at 245-46.

Chi ef Judge G| bert declined to adopt an "Enpl oyer's Dram Shop
Law," see 70 Md. App. at 245, in light of the precedents set by

earlier Maryl and cases:
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Fel der V. Butl er, and Fi sher V.
O Connor's, Inc., made clear that Maryl and has
no Dram Shop Act; and if it is to have one, it
is the legislature, not the courts, that
should create it. The Ceneral Assenbly has
met, at l|east annually since those cases were
deci ded, but has not seen fit to enact a Dram
Shop Law.

70 Md. App. at 251-52 (enphasis supplied).
The nost recent reported case on the issue of Dram Shop

liability is Mdran v. Foodnmaeker, Inc., 88 M. App. 151, 594 A 2d

587, cert. denied, 325 MI. 17, 599 A 2d 90 (1991). In that case

Maria Moran was critically injured when a vehicle driven by Al an
Ashl ey Jr. struck her while she was standing behind her parked
vehi cl e. Ashl ey was intoxicated at the tine and had previously
been a patron at Chi Chi's Restaurant.

Judge Bishop, witing for this Court, began by summarizing the
then-current state of the laww th regard to Dram Shop | egi sl ati on.
Twenty-three states had enacted Dram Shop statutes which permtted
the inposition of civil liability on suppliers of intoxicating
beverages in certain circunstances. 88 MI. App. at 155. Nunmerous
courts in other jurisdictions also permtted such suits, even
absent a Dram Shop liability statute. As of the witing of the
Moran opinion, only five states, including Maryland, still took the
position that there was no civil liability for serving al coholic

beverages.® 88 MiI. App. at 158 n.5.

5 The other four states were Arkansas, Nebraska, Nevada, and Wisconsin. Two of those states,
however, have since abandoned the approach and gone with the majority rule. See Jackson v. Cadillac
(continued. . .)
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The law in Maryland i s nonet hel ess cl ear and unanbi guous. The
appel l ants cannot maintain an action against Sue & Charles, Inc.,
or the Chois for the death of their son because he voluntarily
consuned al cohol and voluntarily got behind the wheel of a vehicle.
As Hatfield nade clear, the responsibility rests on the individual
who chooses to drink and not on the liquor store that sells.

The appellants make a futile attenpt to distinguish Hatfield
on the grounds 1) that the deceased in the instant case was a m nor
and 2) that the injury in Hatfield was to a third person rather
than to the intoxicated individual hinself. As to the forner
distinction, the intoxicated individual in Hatfield was also a
mnor, and we are at a loss as to how the appellants are attenpting
to distinguish that case. As to the latter distinction, our
decision in Fisher made em nently clear that the general rule of
| aw espoused in Hatfield enconpassed injuries to the intoxicated
individual as well and was not limted to injuries to third

parties.®

Social Host Liability

5(...continued)
Cowboy, Inc., 986 S.W.2d 410 (Ark. 1999), overruling Carr v. Turner, 385 S.W.2d 656 (Ark. 1965), and
Sorensen v. Jarvis, 350 N.W.2d 108 (Wis. 1984), overruling Olsen v. Copeland, 280 N.W.2d 178 (Wis.
1979). Thus, Maryland is now one of only three jurisdictions that does not entertain Dram Shop lawsuits.

6 The appellants also allude to a possible distinction that in the instant case, the Chois sold liquor
for consumption off the premises, while in Hatfield and subsequent cases, the individuals consumed alcohol
while on the premises from which they purchased the alcohol. The distinction the appellants point out, if
anything, weakens their argument. If Maryland courts have not seen fit to impose liability on owners of
taverns who can observe first-hand the effect that alcohol consumption may have on the patron, surely they
would decline to impose liability on an establishment that has no idea what the individual who purchases
alcohol and then leaves does once he or she is no longer on the premises.
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The appellants al so seek to inpose liability on the Foards for
negligently permtting the deceased to consune al cohol at their
residence. The appellants allege that (1) the Foards encouraged
Ant hony Wi ght and Jason Burch to consune al cohol, (2) the Foards
knew that Wight was a mnor, and (3) the Foards were aware that
Wi ght had been consum ng al cohol while at their hone.

The controlling case is Hebb v. Wal ker, 73 Ml. App. 655, 536

A 2d 113, cert. denied, 312 MI. 601, 541 A 2d 964 (1988). In that

case, the parents of seventeen-year-old Robert Johnson went out of
town on a business trip. Wthout their know edge, their son hosted
a party at the Johnson honme while they were away. Attending the
party, although not specifically invited by Johnson, were fifteen-
year-old Holly Wal ker and fourteen-year-old David Hebb. The two of
them arrived together with another friend in a vehicle being driven
by Wal ker, and they brought their own alcohol to the party. After
staying at the party for approxi mately one hour, the group left in
a vehicle being driven by Wal ker. Subsequently, \Wal ker caused an
aut onobi |l e accident in which Hebb was killed. 1d. at 658. David
Hebb's parents then sued Robert Johnson and Johnson's parents for
the wongful death of their son.
Chi ef Judge G | bert characterized the issue before us:
Appel l ants seek to have us decide that a
seventeen-year-old social host who serves
al coholic beverages to other mnors is |liable
to a third person for harm caused by the

negl i gence of an intoxicated guest. Wat this
appeal actually represents is yet another
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attenpt to inport into Maryland a form of Dram
Shop liability.

73 M. App. at 658. After discussing Felder, Fisher, and
Kuykendal |, Judge G |l bert reasoned that if Maryland declines to
extend civil liability to an establishnent that sells liquor to

i ntoxi cated patrons who then act negligently, Maryland would al so
decline to extend civil liability to a nmere social host who has a
| esser duty:

Surely a liquor |icensee nust owe a business
patron a higher duty of care than does a
social host to a guest. Yet, the I|iquor
i censee, as we have seen, is not liable for
the notor torts of his intoxicated patrons.

73 Md. App. at 659. By parity of reasoning to the non-liability
i nposed on a liquor store or tavern, Hebb simlarly concl uded:

As we see it, social host liability is a
near relative of a Dram Shop action. No
jurisdiction which refuses to sanction Dram
Shop | aw recogni zes social host liability.

There may be, as appellants seem to
suggest, a societal demand for the creation of
a social host liability. If that form of
civil redress is to be allowed, it is the
Legislature that nust enact the necessary
laws, not the courts. That is the clear and
unm st akabl e nessage of the Felder, Fisher,
and Kuykendal |l tril ogy. Currently, there is
in this State no social host liability to a
party who is injured as a direct or indirect
result of the host's having served al cohol to
the tort feasor

73 Md. App. at 661 (enphasis supplied; footnote omtted).
The appellants seek to distinguish Hebb on the grounds that

(1) the party host in Hebb was a mnor, (2) Wal ker and Hebb were
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not invited to the Johnson party but Anthony Wight was invited to
Bobby Foard's house, and (3) Walker and Hebb had consuned al cohol
prior to arriving at the Johnson party while Anthony Wight had
not. Those are distinctions without differences. The nessage of
Hebb is clear: Maryland does not recognize a cause of action for
social host liability. Wether such a cause of action is necessary
or desirable is, in our denocratic schenme of things, a decision for
the people thenselves to meke, speaking through their properly
accountabl e | egislative representatives.

JUDGVENT AFFI RMED; COSTS TO BE
PAI D BY APPELLANTS.



