HEADNOTE : Ted Aaron McCracken v. State of Maryland,
No. 138, Septenber Term 2002

CRIMINAL LAW - WAIVER OF COUNSEL - RULE 4-215 -

When a defendant appears in district court and elects a jury
trial, and the district court has jurisdiction, and fornms
contained in the district court record reflect conpliance
with Rule 4-215(a) by a district court judge, a circuit
court judge does not have to repeat the procedure required

i n subsection (a).

CRIMINAL LAW - IMPEACHMENT OF DEFENDANT -

A statenment by defendant, nade voluntarily but suppressed
because obtained in violation of Mranda v. Arizona, nmay be
proved by extrinsic evidence and used to inpeach the
defendant only if a foundation is laid in conpliance with
Rul e 5-613.

The use of extrinsic evidence w thout conpliance with Rule
5-613 was not harml ess error when defendant argued that his
statenent and the inpeaching statenent were not inconsistent
and defendant was prevented fromgiving his explanation by
nonconpl i ance with the rule.

When the statenents in question related to a fact rel evant
to an elenment of the crinme, the court’s failure to give a
l[imting instruction to the effect that the inpeaching
statenent could be considered only on the issue of
defendant’s credibility — not as substantive evidence - was
plain error.
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On January 17, 2002, a jury in the Grcuit Court for Ceci
County convicted Ted Aaron MCracken, appellant, of carrying a
conceal ed deadly weapon. The court sentenced appellant to a term
of inprisonnment of three years, with all but fifteen nonths
suspended, and three years of probation upon release. On appeal,
appel l ant contends that the trial court (1) failed to conply with
t he wai ver of counsel provisions of Maryland Rule 4-215, (2)
erred in permtting the State to offer rebuttal testinony
regardi ng appellant’s statenents to police while in their
custody, (3) commtted plain error by permtting the State’s
i nfl ammatory and m scharacterizing closing argunent, (4) erred by
failing to exercise its discretion pursuant to Maryland Rule 4-
265 to waive the tine requirenents for appellant to request the
i ssuance of subpoenas, and (5) erred in denying appellant’s
notion for judgnment of acquittal. W shall reverse based on
i ssue (2) and shall comment on the other issues for the benefit
of the court on renand.

Facts

On May 10, 2000, appellant entered the First National Bank
of North East in Elkton, Maryland. One of the bank tellers,
bel i eving that she observed a suspicious bulge in appellant’s
j acket, contacted the El kton Police Departnent.

At a pretrial suppression hearing on the norning of the

trial, Oficer Ronald Odom of the El kton Police Departnent



testified that he entered the bank and spoke with Sylvia Jones, a
bank clerk, who informed himthat there was a man inside the bank
attenpting to open a new account and that the teller assisting
hi m had noticed a bul ge under his jacket and a strap across his
chest. O ficer OGdomtestified that he wal ked over to where
appel | ant was seated, grabbed hold of appellant’s arm advised
himthat he was going to cone outside with himand to keep his
hands where he could see them naintained control of appellant,
and escorted himoutside. Oficer Odomfurther testified that he
observed a hol ster strap across appellant’s chest, but that he
could not see a gun at that tinme because of the jacket that
appel l ant was wearing. Oficer OGdomtestified that, once
out si de, he and Patrol man Janes Anderson patted appell ant down,
felt a bulge, and renpbved a weapon.

O ficer Odom described the gun as “an old-time civil war
type revolver” and testified that he had “very little know edge
of those types of firearnms.” He also testified that appell ant
expl ained, at the time, that the firearm“wasn’'t real,” but when
asked if, when the trigger was pulled, the firearmshot a
projectile out of the nuzzle, appellant responded that it woul d.
Finally, Oficer Odom asked appellant if, when fired, the gun was
capabl e of killing sonebody, and appellant responded that it was.

Also at the pretrial suppression hearing, Patrol man Anderson

testified that, when he arrived at the scene, Oficer Odom was



escorting appellant out of the bank to talk to him Patrol man
Anderson testified that, after explaining to appellant that they
were going to pat himdown, and when they began to do so,
appel l ant stated that he had a revolver in a shoul der hol ster.
The officers asked appellant to keep his hands up and away from
t he weapon, and Patrol man Anderson renoved the firearm from
appel lant’ s hol ster and secured it in his vehicle. Patrolman
Anderson also testified that the firearm appeared to be an “ol d-
style revolver,” admtted that he was not a pistol expert, but
expl ained that there appeared to be two “wadded or | oaded
cylinders” on the discharge side of the weapon. He testified
that he believed that the gun required a prinmer cap, black
powder, and a lead ball in order to be | oaded. On cross-
exam nation, Patrol man Anderson testified that he did not renove
the cylinder fromthe weapon at the scene because he was not
famliar enough with it in order to disassenble it safely.
Appel l ant al so testified at the suppression hearing,
expl ai ning that once the officers had taken the gun, they began
aski ng hi m questi ons about where he had been. Appellant
testified that the officers placed himin handcuffs and took the
gun from hi m before posing any questions to him Appellant
testified that he had just cone fromthe shooting range that
norni ng and did not have tine to take the weapon hone and put it

away. He testified that he had gone into the bank to open an



account and to deposit a $1500 check that he had just received.
When appel | ant was taken into custody, he had the check, his
passport, and his driver’s |license on the desk in front of him
Appel | ant expl ained that, at the tine that the officers arrested
him the gun was not |loaded in a way that it could be fired
because it required four conponents in order to fire - a bal
projectile, wadding, black powder, and a percussion firing cap -
and none of the chanbers in the gun contained all four of those
conponents.

The trial court denied appellant’s notion to suppress the
gun, reasoning that the officers had probable cause for the stop
and search and to pat appellant down for weapons. The court
granted appellant’s notion to suppress the statenents appel | ant
made to police during the arrest, however, finding that appellant
was in custody fromthe nonent that the officer entered the bank
and escorted appellant outside, such that if the officers wanted
to question appellant, they were obligated to advise himof his
M randa rights. Their failure to do so nandat ed suppression of
appel l ant’ s statenents.

On the day of trial, appellant, proceeding pro se, asked the
court to allow himto issue subpoenas. The court expl ai ned that

subpoenas are intended to be issued ahead of tine, in preparation



for trial, and denied appellant’s request.?

On the norning of trial, appellant also asked the court to
reconsider his earlier request for assignnment of counsel. After
revi ewi ng appellant’s previ ous di scharges of attorneys and
failure to secure alternative counsel through the Public
Def ender’s Ofice, the court found that appellant effectively
wai ved his right to counsel. Accordingly, the court expl ai ned
that the case would go to trial that day with appellant
representing hinself.?

At trial, Yvonne Titter, a bank teller, testified that
appel l ant told her that he wanted to open an account, that she
asked himto have a seat in the | obby, and that when he sat down,
the front of his jacket cane open and she saw the “end” of a gun.

Syl via Jones, another bank enpl oyee, testified at trial that
she assisted appellant in opening a new account while waiting for
police to arrive. M. Jones stated that, when appellant reached
into his jacket to produce identification to open the account,
she observed the butt of a gun.

O ficer Odom and Patrol man Anderson were al so called by the

State at trial. They testified to the sanme information that they

!Additional facts will be provided in our discussion of this
i ssue in section IV, under D scussion.

2Addi tional facts relevant to the issue of appellant’s
wai ver of counsel will be discussed in section Il of the
D scussi on Secti on.



had provi ded during the suppression hearing, except for that
whi ch had been suppressed by the court pertaining to appellant’s
statenents at the tine of arrest.

In addition, Oficer Cdomtestified at trial that he was not
famliar enough with the firing nechani smof black powder weapons
to testify about them but stated that four of the six chanbers
of the gun were enpty and that the other two contained cotton
swabbing. He also testified that there were caps placed on two
of the cylinders and that he assunmed there were projectiles in
those two chanbers. Finally, Oficer Gdomtestified that he did
not di sassenble the pistol when he seized it.

Pat r ol man Anderson testified at trial that the gun had four
enpty cylinders, two full ones, and there were firing caps on the
two full ones. He also testified that the gun was transported to
the El kton Police Departnment assenbled within its hol ster, and
the gun was never fired while in police possession.

Patrol man Dennis Wod testified at trial that he was
famliar with black powder weapons as a firearns instructor. He
testified that, in order to fire, the seized weapon woul d need
bl ack powder, a lead projectile ball, a percussion cap attached
to the rear of the cylinder, and a patch attached to the front of
the round. Patrol man Wod testified that the gun woul d not be
operational w thout the percussion caps and there were no

percussion caps on the gun when he examned it. He testified



that four enpty chanbers on the gun appeared to have been | oaded,
pri nmed, and di scharged.

At the end of the State’s case, appellant noved for judgnent
of acquittal, arguing that the State had failed to prove
conceal ment of a dangerous or deadly weapon. The court denied
t he noti on.

Appel I ant chose to testify in his own defense at trial and
expl ai ned that, when he was arrested, he was returning fromthe
El k Neck State Park shooting range, where he had fired the weapon
in order to clean it out and get the bullets out of it.

Appel l ant also testified that he never had any intent to conceal
t he weapon, as was evidenced by the fact that it was clearly
observabl e by people in the bank. Finally, appellant testified
at trial about sonme car accidents and an incident with a nei ghbor
that led himto believe that he needed to carry a weapon for
protection.

On cross-exam nation, appellant testified that the gun was
not | oaded when he carried it into the bank because he had
enptied it at the firing range. Appellant explained that the gun
did not have all of the conponents necessary for the weapon to
fire, in alignment, at the tine that he was arrested.

The State called Patrol man Anderson as a rebuttal w tness
for the purpose of inpeaching appellant’s cross-exam nation

testinmony that the gun was not |oaded at the tinme of the



incident. Appellant objected on the grounds that Patrol man
Anderson woul d testify about a conversation he had with

appel lant, but the court allowed the officer to testify for

i npeachnent purposes. Patrol man Anderson testified that at the
time of his arrest, appellant told hinself and Oficer Odomt hat
t he weapon was | oaded, capable of firing, and that if fired, the
projectile would exit the barrel and have a potentially deadly
effect if sonmeone were struck.

The jury convicted appellant of carrying a conceal ed
dangerous or deadly weapon, pursuant to section 36 of article 27
of the Maryland Code (1957, 1996 Repl. Vol., 2001 Supp.). A
tinely appeal was filed to this Court.

Discussion

We shall address the issues out of order because resolution
of the second issue presented by appellant nandates reversal of
his conviction. The remaining issues will be discussed in
various | evels of depth.

1

Appel I ant contends that the trial court erred in permtting
the State to offer rebuttal testinony regardi ng appellant’s
statenments to police while in custody.

As previously stated, the court granted appellant’s notion
to suppress the statenents that he made to the arresting officers

while in custody on the grounds that they were the result of



custodial interrogation, and the police did not first advise him
of his Mranda rights. During the presentation of the State’s
case, O ficer Odom and Patrol man Anderson were called to the
stand but were not permtted to testify about appellant’s
statenents. During the prosecutor’s cross-exam nation of
appel l ant, appellant stated that the gun he wore into the bank
was not | oaded or capable of being fired. At the close of
appellant’ s case, the State recall ed Patrol man Anderson to the
stand as a rebuttal w tness.
The foll ow ng exchange occurred when Patrol man Ander son

retook the stand.

[ Prosecutor]: O ficer Anderson, you heard the

testimony of M. MCracken. M. MOCracken

made a statenent that he said the gun wasn’'t

| oaded at the tine of the incident. |1Is that

what he advi sed you at the tinme in which you

confiscated the gun?

[Wtness]: No, sir.

[ Appel l ant]: Objection

[ The Court]: Just a mnute. Just a m nute.

What are you objecting to? Wat’'s the basis

for your objection?

[ Appel lant]: He's asking — he’s relating

sonet hi ng about the conversation that he

clainse he had with ne.

[ The Court]: What is the basis for your
aski ng the question?

[ Prosecutor]: For inpeachnment purposes, Your
Honor .

[ The Court]: What’'s the inpeachnent purpose.

-9 -



VWhat did he say that you want to rebut?

[ Prosecutor]: That M. MCracken stated to
the officers that he had a gun and it was
| oaded at the tine of the incident.

[ The Court]: What did he say he said?

[ Prosecutor]: He said before that it wasn't.
He testified on cross that the gun wasn’t

| oaded at the tine.

[ The Court]: Al right. | will permt it.
[Wtness]: He stated to nyself and O ficer
Qdom t he weapon was | oaded, the weapon was
capable of firing, and if the weapon was
fired that a projectile would exit the
barr el

[ Prosecutor]: And did he say what effect that
woul d have on anybody?

[Wtness]: The potentially deadly effect if
they were struck

During its closing, the State relied on Patrol man Anderson’s
rebuttal testinony, rem nding the jurors that the defendant told
the officers that the gun was | oaded at the tinme that he was
taken into custody.

Appel | ant concedes, as he nust, that statenments that are
deened inadm ssible in the State’s case in chief based on a
M randa violation nmay neverthel ess be adm ssible in rebuttal to
i npeach a defendant’s trial testinony. See Mi. Rule 4-252(h)(2);

see also Oregon v. Hass, 420 U. S. 714, 723-24 (1975); Harris v.

New York, 401 U. S. 222, 224 (1971) (explaining that even though

“t he Governnent cannot nmake an affirnmati ve use of evi dence



unl awful Iy obtai ned,” the defendant should not be permtted to
“provide hinself with a shield against contradiction of his

untruths”); State v. Kidd, 281 Md. 32 (1977) (recogni zing the

Harri s- Hass i npeachnent exception to the Mranda exclusionary

rule). Appellant argues, however, that there was no reasonable

i nference of inconsistency sufficient to invoke the Harris-Hass

i npeachnent exception. Specifically, appellant contends that his
testinmony during cross-exam nation stated that the pistol was not
| oaded and capabl e of being fired at the time of his arrest,

i.e., did not have all of the necessary conponents to fire, in
alignment, at the tinme of the arrest, while the inpeaching
statenent attributed to himonly conveyed that the firearm was
functional and capable of firing a lethal projectile, i.e., that
it was a “real,” functioning firearm Appellant also argues that
the statenments constituted i nproper rebuttal evidence because the
State failed to lay a proper foundation for the introduction of
appellant’s statenments as rebuttal evidence and because the
statenents were beyond the scope of perm ssible rebuttal in this
case.

In response, the State first argues that appellant’s claim
was not properly preserved for review because his current clains
differ fromthe basis for his objection that he offered to the
trial court. On the nerits, the State argues that the rebuttal

testinmony was directly inconsistent with appellant’s statenment on



cross-exam nation and that the trial court properly exercised its
discretion in admtting the testinony as inpeachment evi dence.
Wil e we acknowl edge the State’s argunent that appellant’s
basis for objecting to the rebuttal testinony did not nention the
specific clainms he now raises, we think that it was sufficiently
broad to preserve those clains for appellate review. W also
conclude that the trial court erred in permtting the State to
offer the rebuttal testinony, given its failure to lay the proper
foundation for inpeaching appellant with a prior inconsistent
statenment, pursuant to Maryland Rul e 5-613.
We decline to find that the error was harm ess because
appellant’s attenpts to denonstrate why his statenents were not
I nconsi stent reflect the explanation that presumably woul d have
been given had the State |l aid the proper foundation during cross-
exam nati on by questioning appell ant about his previous
st at enent s.

In State v. Kidd, 281 Md. 32 (1977), the Court of Appeals’

first opportunity to discuss the full inpact of the Harris and
Hass hol dings, the Court adopted a narrow interpretation of the
exception. See id. at 47 (“W construe Harris and Hass as
requiring that the issues sought to be inpeached by the
chal I enged extrajudicial statenment of the accused be initiated by
the accused on direct exam nation. The prosecution is not

permtted to use tainted evidence to inpeach an issue which it



first solicited on cross-examnation.”); see also id. at 49 (“W

al so construe Harris and Hass as limting the inpeachnent
exception to the specific credibility of the defendant on natters
as to which there is a contradiction between his testinony and

t he i npeaching statenent. The limtation of Mranda does not
extend to the defendant's credibility generally, but to his
specific credibility arising froma realistic contradiction

bet ween the issues he initiated on direct exam nation and the

I npeachi ng statenent.”)

More pertinent to our resolution of this case, the Kidd
Court al so observed that Maryl and | aw requi res additional
procedures when i npeaching a witness with a prior inconsistent
statenent, even when doing so with a statenent that is
inadm ssible in the State’s case-in-chief because of a Mranda
violation. 1d. at 47 n.8.® The Court stated :

W observe that the general rule is that the
credit to be given a witness may be inpeached
by showi ng that he has made statenents which
contradict his testinony in respect to
material facts (but not in respect to facts
which are collateral, irrelevant or
immaterial), provided a proper foundation has

been laid. Smith v. State, 273 Ml. 152,
157-160, 328 A 2d 274 (1974); Joppy V.

*Because the appellant in Kidd did not raise an issue
regarding the laying of a foundation for the introduction of the
i npeachi ng statenent either bel ow or on appeal, the Court did not
apply the rule to the facts of the case. W do note, however,
that the Court, inits recitation of the facts, nentioned that
t he prosecutor asked Kidd on cross-exam nation whet her he had
made the statenent to the officer. Kidd, 281 Mi. at 44.

- 13 -



Hopki ns, 231 Md. 52, 56, 188 A. 2d 545
(1963), and cases cited therein; Kantor v.
Ash, 215 M. 285, 290, 137 A 2d 661 (1958);
Mahan v. State, 172 M. 373, 380, 191 A 575
(1937); Davis v. State, 38 Md. 15, 50 (1873).
The foundation is laid by interrogating the
wi tness as to when, the place at which, and

t he person to whom such contradictory
statenents were nmade. This is but fair and
just in order that the wi tness nmay be enabl ed
to refresh his recollection in regard to such
statenents, and be afforded the opportunity
of maki ng such expl anation as he may deem
necessary and proper. Balto. Transit Co. V.
Castranda, 194 M. 421, 439, 71 A 2d 442
(1950); O Brien v. State, 126 Md. 270, 285,
94 A 1034 (1915); Brown v. State, 72 M.
468, 475, 20 A 186 (1890). |If the witness
deni es maki ng the desi gnated statenent or
asserts that he does not renenber whether he
made it, the foundation contenplated by the
general rule for the introduction of the
statenent has been satisfied. See Canpbell,
etc. v. Patton, 227 Md. 125, 141, 175 A 2d
761 (1961); Moxley v. State, 205 Md. 507,
516-517, 109 A. 2d 370 (1954); Mers v.
State, 137 Md. 482, 490, 113 A 87 (1921);
Leister v. State, 136 Md. 518, 523, 111 A 78
(1920). See generally Cooper v. State, 14 M.
App. 106, 110-111, 286 A. 2d 579 (1972);
Sanders v. State, 1 M. App. 630, 640-641
232 A 2d 555 (1967).

The foundational requirenments for inpeaching a witness with
a prior inconsistent statenment are reflected in the plain
| anguage of Maryl and Rul e 5-613, which provides:

(a) Examining witness concerning prior
statement. A party exam ning a wtness about
a prior witten or oral statenment nade by the
wi t ness need not show it to the witness or

di sclose its contents at that tine, provided
that before the end of the exam nation (1)
the statenment, if witten, is disclosed to

- 14 -



the witness and the parties, or if the
statenent is oral, the contents of the
statenent and the circunstances under which
it was made, including the persons to whomit
was made, are disclosed to the witness and
(2) the witness is given an opportunity to
explain or deny it.

(b) Extrinsic evidence of prior inconsistent
statement of witness. Unless the interests of
justice otherwi se require, extrinsic evidence
of a prior inconsistent statement by a
wtness is not adm ssible under this Rule (1)
until the requirenments of section (a) have
been nmet and the witness has failed to admt
havi ng made the statenent and (2) unless the
statenent concerns a non-collateral nmatter

Mi. Rule 5-613 (2003).

In Bane v. State, 73 Md. App. 135 (1987), we recognized that

“[t] he purpose of laying a foundation is ‘to accord the w tness
the opportunity to reflect upon the prior statenment so that he
may admt it or deny it, or make such explanation of it as he

consi ders necessary or desirable. Id. at 155 (quoting Devan v.

State, 17 MJ. App. 182, 193, cert. denied, 268 M. 747 (1973)).

In addition, we recognized nore recently that “‘[w] hen using a
previously made oral statenment for inpeachnent, the
cross-exam ner nust informthe witness of the tinme and pl ace the
statenent was nade, the person to whomit was made, and its

substance.’” Snyder v. State, 104 M. App. 533, 560 (1995)

(quoting Bane, 73 Md. App. at 155).
It is clear fromthe record that the State failed to give

appel  ant an opportunity, during cross-exam nation, to explain

- 15 -



his statenents to the officers. After eliciting testinony from
appel l ant on cross-exam nation, to the effect that the gun was
not | oaded when he entered the bank on the day in question, the
prosecutor followed up by commenting that the officers said the
gun was | oaded, which appellant responded to by further
expl aining that the gun did not have all of the necessary
conponents to fire at the tinme. The prosecutor never asked
appel  ant about the circunstances surrounding the statenments he
made to the officers at the time of his arrest, nor did he allow
appellant to admt, deny, or explain the substance of the
statenents. Instead, the prosecutor waited for appellant to rest
his case and then called Patrol man Anderson to the stand as a
rebuttal witness to i npeach appellant’s testinony through
extrinsic evidence.

Gven the State's failure to satisfy the foundational
requi renents for inpeachnent by a prior inconsistent statenent,
we hold that the court erred in permtting the rebuttal testinony
and nust reverse appellant’s conviction and remand for a new
trial. Qur conclusion that the State’'s failure to lay a proper
foundation constitutes reversible error is supported by the fact
that appellant offers a plausible explanation as to what his
statenents to the officers neant, such that if his version was
accepted, the statenents would potentially no |onger be viewed as

i nconsi stent. The purpose underlying Rule 5-613 suggests that



this is exactly the type of situation for which the foundati onal
requi renents were created.

A finding of reversible error is also supported by the
nature of the inconsistency in the present case and the court’s
failure to give a limting instruction. The inpeachnent
centered on the issue of whether the gun was | oaded when
appel l ant entered the bank, a key fact relevant to proving the
intent elenment of the crinme with which appell ant was char ged.

Al t hough the nature of the inconsistency does not affect the
requi renments necessary for |laying a proper foundation, it does
| ead us to conclude that appellant was prejudiced by the fact
that no limting instruction was given to explain to the jury
that the inpeachnent testinony could only be considered for its
I npact on appellant’s credibility as a witness and not as
substanti ve evidence of guilt.

This distinction was di scussed in Hall v. State, 292 MI. 683

(1982), where the Court’s holding that the trial court’s failure
to give alimting instruction did not amount to plain error
relied heavily on the fact that the testinony by its nature was
not substantive evidence of guilt and could only have been
interpreted as inpacting on credibility. [d. at 689-92. The

i npeachnent testinmony in Hall was nore collateral than the

i npeachnent in this case. The inpeachnent testinony offered by

the State focused on a fact directly relevant to the jury’'s



determ nation of appellant’s guilt. W hold that the court’s
failure to give a limting instruction, even if that point is
unpreserved, constitutes plain error under the circunstances of
this case.
2

Appel | ant al so contends that the trial court failed to
comply with the waiver of counsel provisions set forth in
Maryl and Rul e 4-215 and that such failure resulted in a violation
of appellant’s Sixth Arendnment right to the assistance of
counsel. Wiile our holding on the first issue neans that
appel lant’s conviction will be reversed and the case will be
remanded to circuit court, we shall address the waiver of counse
i ssue for guidance on renmand. After review ng Maryl and Rul e 4-
215 in its entirety, the record in the case in great detail, and
applicable case law, we are satisfied that the court did not err
in finding that the requirenents of Rule 4-215 had been conplied
with.

Appel I ant argues that the trial court never conplied with
t he mandatory wai ver of counsel provisions of Rule 4-215.
Recogni zing that the rule provides three basic ways that a
crimnal defendant may waive the right to counsel — express
wai ver, waiver by inaction, or waiver by discharge of counsel -
each manner having different requirenents, appellant contends

that none was net by the trial court in this case. Appellant



al so asserts that an additional set of requirenents, comon to
all three approaches, was not satisfied by the trial court.
Consequently, appellant clainms that these all eged defects
constitute reversible error entitling appellant to a new trial.

First, the State argues that exam nation of district court
docunents denonstrates conpliance with the prelimnary
requi renents of Rule 4-215(a). Next, the State argues that Rule
4-215(b), governing express waivers, is inapplicable because
appel l ant never indicated a desire to waive counsel. Finally,
acknow edging that it is somewhat unclear whether the trial
court’s finding of waiver of counsel was based on subsection (d),
governi ng wai ver by inaction, or subsection (e), governing waiver
by di scharge of counsel, the State contends that the trial court
successfully conplied with both.

A careful review of the record | eads to the conclusion that
the trial court’s finding of waiver was based on satisfaction of
t he subsection (d) procedures for waiver by inaction, and that
pursuant to subsection (d), the prelimnary requirenents of
subsection (a) were al so satisfied.

“Maryl and Rul e 4-215 inplenents the constitutional nmandates
for waiver of counsel, detailing the specific procedure that nust
be followed by the trial court in order for there to be a know ng

and intelligent waiver.” Johnson v. State, 355 Ml. 420, 444

(1999) (Vincenti v. State, 309 Md. 601, 604 (1987); Fow kes V.




State, 311 M. 586, 609 (1988)). The Johnson Court further
expl ai ned that “[w] hether the defendant’s waiver is expressly
made to the judge by requesting to proceed to trial pro se, by
i naction through sinply appearing at trial wthout counsel
present, or through dischargi ng an attorney whose appearance has
been entered, the trial court nust conply with Ml. Rule 4-215 in
order for the defendant’s wai ver of counsel to be valid.” |d.
Maryl and Rul e 4-215 provides in pertinent part:

(a) First appearance in court wthout

counsel. At the defendant's first appearance

in court without counsel, or when the

def endant appears in the District Court

wi t hout counsel, demands a jury trial, and

the record does not disclose prior conpliance

with this section by a judge, the court

shal | :

(1) Make certain that the defendant has received a
copy of the charging docunent containing notice as
to the right to counsel

(2) Informthe defendant of the right to counse
and of the inportance of assistance of counsel.

(3) Advise the defendant of the nature of the
charges in the chargi ng docunent, and the

al | owabl e penal ties, including mandatory
penalties, if any.

(4) Conduct a waiver inquiry pursuant to section
(b) of this Rule if the defendant indicates a
desire to wai ve counsel

(5) If trial is to be conducted on a subsequent
date, advise the defendant that if the defendant
appears for trial wthout counsel, the court could
determ ne that the defendant wai ved counsel and
proceed to trial with the defendant unrepresented
by counsel. The clerk shall note conpliance with
this section in the file or docket.

(d) Waiver by inaction -- Circuit court. |If
a defendant appears in circuit court w thout
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counsel on the date set for hearing or trial,
i ndicates a desire to have counsel, and the
record shows conpliance with section (a) of
this Rule, either in a previous appearance in
the circuit court or in an appearance in the
District Court in a case in which the

def endant denmanded a jury trial, the court
shall permt the defendant to explain the
appearance w thout counsel. [If the court
finds that there is a neritorious reason for
t he defendant's appearance w t hout counsel,
the court shall continue the action to a

| ater time and advi se the defendant that if
counsel does not enter an appearance by that
time, the action will proceed to trial with

t he def endant unrepresented by counsel. |If
the court finds that there is no neritorious
reason for the defendant's appearance without
counsel, the court may determ ne that the

def endant has wai ved counsel by failing or
refusing to obtain counsel and may proceed
with the hearing or trial

Ml. Rule 4-215 (2003). The plain |anguage of the rule indicates
that the court may not find that there has been an effective
wai ver pursuant to subsection (d) unless the record denonstrates

conpliance with subsection (a). See Johnson, 355 MI. at 446

(citing Smth v. State, 88 M. App. 32, 40 (1991) (“Rule 4-215

requires the circuit court to conply with Rule 4-215(a) before
determ ning that there has been a waiver by inaction.”)). In
addition, the plain | anguage of subsection (a) suggests that its
requi renments may be satisfied by the district court, rather than
the circuit court, where the defendant appears in the district
court without counsel and demands a jury trial.

The record in this case indicates that appellant originally

appeared in the District Court for Cecil County, wthout counsel,
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and entered a prayer for a jury trial. |In addition, a bai
review form dated May 11, 2000, and signed by Judge Fl oyd L.

Par ks, Jr., indicates through checks on the formthat the judge
made certain that appellant received a copy of the charging
docunent and that his rights were given by video. A transcript
of the videotaped advisenent of rights, including a thorough
expl anation of the right to counsel and the inportance of
obt ai ni ng counsel, as propounded by Judge MKinney, is also
included in the record. Two other district court docunents, each
entitled Bail Review Sunmary Form one of which was signed by
Judge Parks and the other by appellant, confirmthat on May 11,
2000, appellant received a copy of the charging docunent, was

i nformed of his right to counsel and of the inportance of the
assi stance of counsel, was advised of the nature of the charges
and the all owabl e and mandatory penalties, was advised that his
next appearance wi thout counsel could be considered a waiver and
was referred to the Public Defender’s O fice.

The record further indicates that on July 17, 2000, John
Hender son, a public defender, filed his appearance on appellant’s
behalf in the Grcuit Court for Cecil County. M. Henderson's
appear ance was struck on Decenber 14, 2000.

Ri chard Boucher, a privately retained defense attorney,
entered his appearance on Novenber 17, 2000. On January 16,

2001, M. Boucher requested the circuit court’s permssion to



wi t hdraw hi s appearance on the basis of a series of conflicts
that he had with appellant, including a dispute over a fee
agreenent. The court granted the notion to withdraw, as well as
a continuance, and urged appellant to contact the Public
Defender’s Ofice imediately in order to seek representation.
The court al so warned appellant that “if you show up in court the
next time this matter is schedul ed wi thout counsel, whoever the
presiding judge is will in all probability decide that you have
wai ved your rights to counsel and proceed with the trial.”

The docket indicates that John Welan, of the Public
Defender’s O fice, entered his appearance on behal f of appell ant
on February 1, 2001. However, on July 5, 2001, the next tine
appel | ant appeared in court, M. Welan noved the court to strike
hi s appearance on the grounds that appellant had indicated that
he did not want his representation. M. Wel an expl ai ned t hat
t hey had had a coupl e of conversations on the phone, but that he
and appel |l ant had never nmet in person because appell ant nade
nuner ous appoi ntnments but failed to keep them Appellant told
the court that the public defender was “conpletely indifferent to
everything that [he] had spoke to himabout [his] case.” The
court responded that it was up to the Public Defender’'s Ofice to
assign an attorney, and that appellant’s attorney was very
capabl e, but concluded that if appellant was unsatisfied, i.e.

did not like him he should go back to the Public Defender’s



Ofice and work it out with them The court granted a
post ponenment, struck the public defender’s appearance, and
expl ained to appellant that this was the | ast postponenent and
that the next tinme a date was set, the case was going to trial
Next, on Septenber 6, 2001, appellant appeared in court
again without counsel, and requested that the court appoint a
private attorney to represent him The court granted a
post ponenent because the State had not expected appellant to
appear; however, the follow ng exchange occurred between the
court and appel | ant regardi ng appellant’ s need for
representation

[ The Court]: There are only two possibilities
in the state of Maryland. [If you qualify for
the public defender’s office they wll
represent you and who was assigned to your
case is no choice of yours. | can only tel
you this, if you discharged sonebody that was
fromthe |l ocal office you made a very bad

m st ake because the people in our public
defender’s office — no insult to the private
attorneys in here — have the nost experience
of any attorney in town in crimnal cases or
traffic cases. They are in court every day
and it doesn’'t cost you anything if you
qualify. So if you discharged a public

def ender you nmade a grievous mstake and it’s
too late to correct it now. You probably
have the option of going to talk to the
public defender for the county, Ms. Mirray.
She may reconsider, but she may not.

The other option is private attorney
retention. | don’t have the noney - the
court system doesn’t have the noney to
appoint an attorney for you and pay for that
attorney.



So the options are public defender or
privately-retai ned attorney.
You do want an attorney, as | understand it?

[ Appel l ant]: Absol utely.

[ The Court]: Al right. The charge agai nst
you is pretty serious, so you better have
representation. In view of the State's
position I'"mgoing to continue this matter.

The next tinme that you appear in court after
you receive your next trial notice if you
show up without an attorney the trial goes
on. Understood? So either talk to the
public defender’s office or get a privately-
retai ned attorney. Understood?

[ Appel lant]: | understand what you are
saying. | just —it’s very difficult to
conply with — I don’t have any means of

retaini ng counsel .

[ The Court]: Well, you better go back and see
Ms. Murray again and see if she wll
reconsi der her position and assign sonebody
to you if you, in fact, do not have the
assets to afford an attorney.

Finally, on January 17, 2002, the norning of trial,
appel  ant agai n appeared w t hout counsel and asked the court to
assign himcounsel. The follow ng coll oquy occurred:

[ The Court]: Well, you did apply and
qualified for the public defender and the
public defender did enter their appearance
for you in July of last year. You cane in
and you wanted a post ponenent because you
were firing Mke Welan [sic], who was the
public defender, and | told you at that tine
| granted your notion and | said no nore
post ponenments. And | al so advised you you'd
have to go back to the Public Defender’s
Ofice and work it out with them because,
sir, you have the right to apply for a public
def ender, but you don’t have the right to
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dictate to themwho wll represent you. |If
you want to fire your attorney, you can do
that, but | told you then to go back to the
public defender and work it out and you never

di d.
[ Appel lant]: | have. 1’ve called and |’ ve
called and |1’ve gone over there. |[|’ve

witten letters to Ms. Murray, who is the
executive director of the Public Defender’s

Ofice.

[ The Court]: 1’ve heard nothing fromthem

All I can tell you, sir, is you can't tel
them who to appoint. You fired your
attorney. | find that you effectively waived

your right to an attorney and the case w |l
go to trial

Following the court’s finding that appellant had effectively
wai ved his right to counsel, the court proceeded with a hearing
on appellant’s notion to suppress and then the trial on the
merits, with appellant representing hinself.

Appel l ant first argues that the record does not denobnstrate
conpliance with the nmandatory procedures outlined in Rule
4-215(a), pointing out that the State concedes that no Rul e
4-215(a) advisenent is reflected in the circuit court
transcripts. Appellant’s argunent relies for support on the
proposition that satisfaction of the subsection (a) requirenents
by a district court judge is not sufficient, a proposition based
on msinterpretation of case |law, and which is inapplicable under
the specific circunstances of the present case. Wile the State
agrees that the circuit court transcripts do not reflect

conpliance with all of the subsection (a) requirenments, it argues

- 26 -



that the record does denonstrate that appellant was advised in
conpliance with Rule 4-215(a) by a district court judge when he
first appeared wi thout counsel and prayed a jury trial.
Subsection (a) mandates that its five advisenents be given
to a crimnal defendant “[a]t the defendant’s first appearance in

court w thout counsel, or when the defendant appears in the

District Court without counsel, demands a jury trial, and the

record does not disclose prior conpliance with this section by a
judge . . . .” M. Rule 4-215(a) (enphasis added). Based on
this | anguage, the State argues that the district court record,
whi ch indicates that appellant appeared w thout counsel and
prayed for a jury trial, and that a district court judge advised
appel lant in conpliance with subsection (a), satisfies the

requi renents of Rule 4-215(a). W agree.

First, the “Bail Review Form” signed by Judge Parks,
recites conpliance with Rule 4-215(a)(1), which nandates that the
def endant be given a copy of the chargi ng docunent. The Bai
Revi ew Form al so i ndicates that appellant’s rights were given by
video and i ncluded a thorough explanation of the right to counsel
and of the inportance of obtaining counsel, satisfying subsection
(a)(2) of the rule. Next, the “Bail Review Sunmary,” signed by
bot h Judge Parks and appel |l ant, confirns that appellant was
i nformed of his right to counsel and of the inportance of

obt ai ni ng counsel, pursuant to (a)(2); advised of the nature of



the charges and the all owabl e and nmandatory penal ties, pursuant
to (a)(3); and advised that his next appearance w thout counse
coul d be considered a waiver, pursuant to (a)(5). In addition,
appel | ant was specifically referred to the Public Defender’s
Ofice. Based on this, we are satisfied that the district court
judge provided appellant with all of the subsection (a)
advi senent s. *

Appel I ant argues that the |ack of on-the-record conpliance
in the circuit court disposes of the claim Specifically,
appel lant clains that the portions of the record to which the
State points are insufficient to denonstrate conpliance with Rule

4-215(a) for two reasons. First, relying on Johnson v. State,

355 Md. 420, 453 (1999), and Evans v. State, 84 Ml. App. 573, 580

(1990), appellant argues that an advice of rights froma district
court judge during a bail review hearing does not satisfy the
rule. Second, also relying on Johnson, appellant asserts that
the full advisenments required by Rule 4-215(a) nust be given
during a single proceeding, by a single circuit court judge,
poi nt by point, not pieceneal over several different appearances

by the defendant. See Johnson, 355 Md. at 461. Appellant’s

reliance on these cases is m splaced because both cases can be

“Rul e 4-215(a)(4) requires the court to conduct a waiver
I nquiry pursuant to subsection (b) if the defendant indicates a
desire to waive counsel. Because appellant never indicated such
a desire, the court was relieved of satisfying subsection (a)(4).
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easi |y di stingui shed.

Wi |l e appellant argues that the facts of this case are
simlar to those in Johnson, one key distinction nmakes the rules
from Johnson inapplicable. That distinction is that Johnson’s
of fenses brought himw thin the exclusive jurisdiction of the
circuit court, such that Johnson never appeared in district court
wi t hout counsel and denmanded a jury trial, but instead nerely
appeared before a district court comm ssioner and then a district
court judge for a bail review hearing. 1d. at 453. The Johnson
Court’s holding that the advi senents given to the defendant by
the district court comm ssioner and judge did not satisfy the
requi renents of subsection (a) relied primarily on its finding
that the circuit court had exclusive jurisdiction.

To the contrary, the charge agai nst appellant, pursuant to
section 36 of article 27 of the Maryl and Code, and based on
appel l ant’ s al |l eged conceal nent of a dangerous or deadly weapon,
falls within the concurrent jurisdiction of the district and
circuit courts. M. Code, art. 27 § 36 (1957, 1996 Repl. Vol .,
2001 Supp.). Despite the fact that the district court ordinarily
has exclusive jurisdiction over crimnal cases where the
defendant is charged with a statutory m sdeneanor, see Ml. Code,
Cts. & Jud. Proc. 8 4-301(a)(1) (2002 Repl. Vol.), section 4-302
of the Courts and Judicial Proceedings article provides that

concurrent jurisdiction exists where the penalty nay be



confinenent for 3 years or nore. See Ml. Code, Cs. & Jud. Proc.
8 4-302(d)(1)(i). Section 36 explains that being found guilty of
conceal i ng a dangerous or deadly weapon is a m sdeneanor that
carries with it a possible sentence of no nore than three years,
bringing it within the statutory definition of those crinmes where
the district and circuit courts have concurrent jurisdiction.
When appellant initially appeared before a district court
judge, he did so pursuant to the district court’s jurisdiction
over the crine he was charged with, and his case was only
transferred to the circuit court based on his demand for a jury
trial. See MI. Code, Cts. & Jud. Proc. § 4-302(e)(2)(i)
(explaining that a defendant is not entitled to a jury trial
unl ess the penalty for the offense with which the defendant has
been charged permts inprisonment for a period in excess of 90
days). Unlike the defendant in Johnson, therefore, appellant did
appear before the district court w thout counsel, entered a
prayer for a jury trial, and was given the litany of subsection
(a) advisenents. Based on this inmportant distinction, the
princi pl es espoused in Johnson cannot be applied to the present
case.

Appel lant’s reliance on the statenent in Evans v. State, 84

Md. App. 573, 581 (1990), that “conpliance by a judicial officer
at a district court initial appearance is not a substitute for

the circuit court’s conpliance with Maryland Rule 4-215(a),” is



al so m splaced. Less than a year after we decided Evans, in the

case of Smth v. State, 88 MI. App. 32 (1991), we applied a

simlar holding to that in Evans, but recognized that:

[Qur holding inthis case will have a
limted application. On May 9, 1991, the
Court of Appeal s adopted a new version of
Rul e 4-215. This Rule will becone effective
July 1, 1991. The anendnents require the
District Court to conply with Rule 4-215(a)
when a defendant appears before that court

wi t hout counsel and demands a jury trial.
The amendnents also permt a circuit court
judge to rely on the advice of the right to
counsel previously given to a defendant by a
District Court judge when the defendant
requests a jury trial.

Id. at 43. Qur statenent in Smth reflects the current
understanding that Rule 4-215(a) can be conplied with by

advi senments given to a defendant by a district court judge when

t he defendant appears in district court w thout counsel and prays
for a jury trial, as appellant did in the present case. See also

Moore v. State, 331 Md. 179, 184 (1993) (The petitioner does not

argue that the court did not comply with Rule 4-215(a); he
concedes that, by virtue of a 1991 anendnment, the circuit court
does not have to conply with that section so |long as the record
reflects that a District Court judge has al ready done so.”);

Felder v. State, 106 Mi. App. 642, 648 (1995) (“The [subsection

(a)] prerequisites had been satisfied, because the appellant 1)
had received a copy of the charging docunent and 2) had earlier

appeared before a District Court judge [] and had been given the



required advice.”).

Utimately, we are satisfied that the record sufficiently
denonstrates fulfillment of the subsection (a) requirenents
because (1) appellant appeared in district court w thout counsel
and prayed for a jury trial, (2) appellant's offenses did not
make his case fall within the exclusive original jurisdiction of
the circuit court, and (3) the district court record denonstrates
t hat appel |l ant was advised of the entire subsection (a) litany.

Havi ng determned that the trial court did not err in
finding that the requirenents of Rule 4-215(a) were satisfied, we
turn to appellant’s second claimof error. Assum ng satisfaction
of subsection (a), appellant argues that the court did not
provi de appel |l ant an opportunity to offer an explanation for his
appearance w t hout counsel on the day of his trial in order to
determne if there was a neritorious reason pursuant to Rule 4-
215(d). Specifically, appellant alleges that on the norning of
trial, appellant offered an explanation for his appearance
wi t hout counsel, and that the record reflects that the trial
court made no further inquiry nor considered the reasons that
appel l ant offered before concluding that appellant effectively
wai ved his right to counsel. On the other hand, the State argues
that the record reflects the trial court’s consideration of
appellant’s failure to secure representation, which it argues

supports its finding that appellant did not have a neritorious



reason, justifying its requiring appellant to proceed pro se.

In More v. State, 331 Md. 179 (1993), the Court of Appeals

explained that “[r]ule 4-215(d) requires the court to first
permt a defendant to explain why he or she appeared wi thout
counsel and, second, to determ ne whether, considering that
expl anati on, the defendant has a neritorious reason for appearing

wi t hout counsel.” |d. at 185 (citing Maus v. State, 311 M. 85

(1987)). The Court further explained that the Rule is nmandatory,
and that failure to conply with its nandate results in reversa

of appellant’s conviction. 1d. (citing Wllians v. State, 321

Ml. 266 (1990)).

VWil e the provision’s mandate seens straightforward,
applying it to a specific set of facts has presented a chall enge
for many courts because there is no prescribed or set form of
inquiry required. |In nost cases, the appellant and the State
rely on the same | anguage fromthe transcript, but disagree as to
whet her the exchange between the court and the defendant reflects
conpliance with the rule. 1In determ ning whether the defendant’s
reason is nmeritorious, the court’s inquiry (1) nust be sufficient

to permit it to exercise its discretion, see More, 331 Ml. at

187, (2) nust not ignore information relevant to whether the
defendant’ s inaction constitutes waiver, see id., and (3) nust
reflect that the court actually considered the defendant’s

reasons for appearing w thout counsel before neking a decision.



See Gray v. State, 338 Md. 106, 111 (1995).

In both Mbore and Gray, the Court of Appeals held that the
trial court erred in finding that the defendant waived his right
to counsel by inaction. |In More, when the defendant appeared
before the circuit court for trial w thout counsel, the court
gquestioned the defendant about the absence of counsel. Moore,
331 Md. at 185. The defendant began to explain that he had
counsel, had been unable to finish paying him but had just
started to work recently. [d. at 185-86. The court interrupted
t he defendant’ s expl anation, and w thout further inquiry,
determ ned that he waived his right to counsel and woul d have to

proceed pro se. 1d. The Court of Appeals held that the trial

court’s actions violated Rule 4-215(d), explaining that:

This record reveal s the exi stence of
information relevant to the petitioner's
reason for appearing wthout counsel.

Wthout further inquiry, however, it could
not be determ ned whet her those reasons were
meritorious. Rather than pursue such an

i nquiry, which was clearly suggested by the
ci rcunst ances, the court in effect ignored
the relevant information offered by the
petitioner in favor of maintaining its
position that "we can't postpone these cases
or continue these cases indefinitely for you
to obtain counsel."

[] The fact that a defendant has not
finished paying his or her |awer, w thout
nore, may not be a neritorious reason for
appearing w thout counsel. \When, however,

t hat defendant's recent enpl oynent is added
to the mx, it may be. An inquiry nmay reveal
t hat the defendant del ayed in seeking

enpl oynment or sone ot her reason for
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concluding otherwwse. Simlarly, although

the proffer that a defendant sought the

assi stance of the public defender when it

becanme obvious that he or she could not pay

private counsel but was refused

representation is consistent with a

meritorious reason for appearing wthout

counsel, inquiry into the circunstances m ght

reveal that it is not.

Wiile the rule does not require the

conduct of an inquiry in any particular form

this does not nmean that the court nmay ignore

i nformation rel evant to whether the

petitioner's inaction constitutes waiver; the

court is not relieved of the obligation to

make such inquiry as is required to permt it

to exercise discretion required by the rule.
ld. at 186-87.

Simlarly, in Gay, when the defendant appeared for trial

wi t hout counsel, the judge questioned the defendant, who
expl ai ned that he had m ssed the deadline for the Public
Def ender’s O fice because he had been trying to get noney
together to hire a private attorney, but was unable to. Gay,
338 Mi. at 112-13. Despite the fact that the court gave the
def endant anple opportunity to explain his reason for failing to
obt ai n counsel before determ ning that the reason given was not
meritorious and that the defendant woul d have to proceed to trial
pro se, the Court of Appeals reversed More' s conviction, finding
that the defendant’s expl anati on was pl ausi ble, and therefore, as
a matter of law, not non-neritorious. |1d. at 113. The Court
further explained that the trial court’s failure to perform

further inquiry about the defendant’s “facially neritorious”
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expl anation rendered its waiver determnation invalid. [1d. at
114.

Unli ke the defendants in More and Gay, appellant did not
provide the trial court with any specific reason for the absence
of counsel, but instead nerely asked the court to assign him
counsel, claimng that his attenpts to contact the Public
Def ender’s O fice had been unsuccessful. He did not nention any
efforts to obtain private counsel, nor did he suggest to the
court that his financial circunstances had recently changed. His
statenent concerning his attenpts to call and visit the Public
Def ender’s O fice indicated no reason why the judge should
inquire further.

In fact, Judge Rollins, who determ ned that appellant
effectively wai ved counsel on the norning of trial, was the sane
j udge who had given appell ant a postponenent when he di scharged
his public defender on July 5, 2001. The court’s statenents
denonstrate its famliarity with appellant’s repeated di scharges
of counsel and appearances w thout counsel and its careful
consi deration of appellant’s reason for appearing w thout counsel
on the norning of trial. On nore than one occasion, appellant
was given a postponenent and was advi sed of the inportance of
counsel and told that, if he appeared again w thout counsel, he
coul d be deened to have waived his right and required to proceed

pro se. Aware of that possibility, appellant provided the court



with no specific reason justifying his appearance w t hout
counsel, and thus, no further inquiry by the court was necessary
in order to conply with subsection (d). As previously stated, in
| ight of our decision with respect to the first issue, we need
not deci de whether the waiver inquiry was sufficient. However,
we see no basis for concluding that the court erred in finding
that appellant waived his right to counsel by inaction.

On remand, if the case is retried, appellant wll have
anot her opportunity to secure the representation of counsel for
his newtrial. |If he appears with counsel, the waiver issue
becones noot. |If he appears w thout counsel again, the trial
court will be required to conply with Rule 4-215(b), (d), or (e),
dependi ng on the circunstances. W have reviewed the applicable
| aw, however, for the guidance of the court on remand.

3

Next, appellant contends that the trial court conmtted
plain error by permtting the State’s inflammatory and
m scharacterizing closing argunent. Specifically, appellant
chal I enges the follow ng portions of the prosecutor’s closing
argument :

Ckay. M. MCracken is a very intelligent

man in ny opinion. He, |ike your accountant,
you go to the accountant and you find
| oopholes . . . . That’'s what M. MCracken

did in this particular case. He went ahead
and found a | oophol e, an all eged | oophol e,
what he thinks is a | oophole to go out and
carry this particul ar weapon because he’s
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correct, you don’t need a permt to go out
and purchase this particul ar weapon, okay,
because the handgun statute has boom boom
boom boom boom boom lots and |ots of
requi renents that you need, but this
particular thing as defined by the judge is
an antique firearm

You fol ks are basically the Iynch pin in
this whole picture in his |oophole, and that
| oop, in ny opinion, turns into a noose with
you fol ks here today because | don’t think
any of us think that it is reasonable to
carry a | oaded weapon into a | ocal bank,
whet her it’s any bank where there are
civilians and other people working. And it
is conpletely and entirely unreasonabl e,
which is why M. MCracken is guilty of
carrying and conceal i ng a dangerous weapon in
this particul ar case.

. . But, you know, I think M. MCracken

has been relatlvely honest here today and I

think in his mnd that what he is doing, |

think he’s sonmewhat deviant in finding that

| oophol e.
Appel | ant al so argues that the prosecutor’s reference to the pre-
M randa statenents, admitted as rebuttal evidence during closing,
reflects an inproper attenpt to use the statenents as substantive
evi dence of appellant’s intent even though they were only
adm ssi bl e for inpeachnent purposes. Essentially, appellant
argues that these inproper argunents exceeded the limt of
perm ssi bl e comrent by the prosecutor and constitute plain error
requiring reversal of appellant’s conviction.

The State, in response, argues that we should decline to

review t he prosecutor’s comments during closing argunment because
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appel l ant rai sed no objection to the coments at trial, and thus,
the claimis not preserved. As to the nerits, the State contends
that, given the wide latitude that counsel is afforded in
presenting closing argunents to the jury, the prosecutor’s
comments were not inproper, and that even if they were, they did
not satisfy the high standard required for reversal based on
plain error.

In Wllianms v. State, 137 Mi. App. 444 (2001), we recognized

that “[c]losing argunment ‘is a robust forensic forumwherein its
practitioners are afforded a wi de range of expression.’” |d. at

455 (quoting Davis v. State, 93 Md. App. 89, 124 (1992)); see

also Degren v. State, 352 Ml. 400, 429 (1999) (stating that

"attorneys are afforded great |eeway in presenting closing
argunents to the jury"). In Degren, the Court of Appeals further

expl ai ned t hat [t] he prosecutor is allowed |iberal freedom of
speech and may make any coment that is warranted by the evidence
or inferences reasonably drawn therefrom’" [d. at 429-30

(quoting Jones v. State, 310 Md. 569, 580 (1987)).

In WIllianms, we also recognized that there are sone
limtations to counsel’s freedom of expression, stating that:

"Despite the wide latitude afforded attorneys
in closing argunents, there are limts in

pl ace to protect a defendant's right to a
fair trial." Degren, 352 Ml. at 430; see
Wlhelmv. State, 272 M. 404, 413-15, 326
A.2d 707 (1974). Nonethel ess, not every

i nproper conment requires reversal. Degren,
352 Md. at 430; Hunt v. State, 321 M. 387,
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435, 583 A . 2d 218 (1990). Reversal is
warranted only if "'"it appears that the
remar ks of the prosecutor actually msled or
i nfluenced the jury to the prejudice of the
accused.'" Degren, 352 Md. at 431 (quoting
Jones, 310 Md. at 580). This determ nation
rests largely in the control and discretion
of the presiding judge, and an appellate
court should not reverse the trial court

unl ess there has been an "' abuse of

di scretion by the trial judge of a character
likely to have injured the conpl ai ning
party.'" Henry v. State, 324 Ml. 204, 231,
596 A.2d 1024 (1991), cert. denied, 503 U. S
972, 118 L. Ed. 2d 307, 112 S. C. 1590
(1992) (quoting Wlhelm 272 M. at
413)(italics in original)).

Wllianms, 137 MI. App. at 456-57. |In addition, when the
defendant fails to object and nove for a mstrial, an inproper
closing argunent by the State is grounds for reversal by an

appellate court if it constitutes plain error. See United States

v. DePew, 932 F.2d 324, 327-28 (4th Cr. 1991); Rubin v. State,

325 Md. 552, 587-88 (1991). In United States v. Harrison, 716

F.2d 1050 (4th Cr. 1983), the United States Court of Appeals for
the Fourth Crcuit outlined four factors to be considered in
determ ni ng whet her i nproper prosecutorial conment constitutes
plain error requiring reversal. 1d. at 1052 (outlining the
followng four factors: (1) the degree to which the remarks had a
tendency to mslead the jury and prejudice the defendant; (2)
whet her the remarks were isolated or expansive; (3) the strength
of the conpetent evidence to establish guilt absent the remarks;

and (4) whether the comments were deliberately placed before the



jury to divert attention to extraneous nmatters).

Rel ying on the Harrison factors, appellant argues that the
prosecutor’s characterization of himas a “deviant” out to
violate Maryl and’ s handgun | aws, which appellant clains
constituted a substantial portion of the closing argunent, would
strongly tend to mslead the jury into drawi ng concl usi ons about
his notives and intentions that were not supported by the trial
evi dence. Additionally, appellant argues generally that the
evidence of his guilt was “underwhel m ng,” such that the
prosecutor’s comments could have easily been a significant cause
of appellant’s conviction. Finally, appellant alleges that the
prosecutor’s comments directed the jury' s attention to extraneous
matters and away fromthe rel evant evidence adduced at trial.
Based on all of this, appellant clainms that the trial court

commtted plain error in failing, sua sponte, to take corrective

action or to declare a mstrial.

The State argues that the prosecutor’s conments were not
i mproper given the fact that on direct exam nation, appellant
testified that he did “legal research” before purchasing the gun,
and on cross-exam nation, stated that his purpose for doing the
research was to find a gun that he could purchase w thout a
permt. This evidence, the State suggests, fully supports the
prosecutor’s conments inplying that appellant was | ooking for

| oophol es in Maryland’ s weapons statutes. |In addition, the State



clainms that, even if the remarks were inproper, they were not of

the character to warrant plain error review See Rubin v. State,

325 Md. 552, 588 (1992) (explaining that “[t] he unobjected-to,
i mproper argunent in the case before us does not rise to the
| evel of the deprivation of a fair trial).

First, we will not address appellant’s argunent related to
the prosecutor’s reference to the inpeachnent testinony during
cl osi ng because presumably, on remand, if the issue arises, the
court will provide a limting instruction to ensure that the jury
knows that such inpeachnent evidence can only be considered in
determning credibility, rather than guilt. As for appellant’s
chal l enge to the prosecutor’s characterization of himas a
“deviant,” while we recognize that we are permtted to review
appellant’s claimunder plain error review, we choose not to
because we have no reason to believe that the prosecutor who
tries the case on remand w Il use the sane | anguage again. W
caution, however, against the use of epithets and other terns
calculated to inflane the jury during closing argunents. See

Wal ker v. State, 121 Md. App. 364, 380-81 (1998) (holding that

the prosecutor exceeded the bounds of proper conment by
characterizing the defendant as an “animal” and “pervert”).
4
Appellant’s fourth claimalleges that the trial court erred

by failing to exercise its discretion, pursuant to Maryland Rul e



4-265, to waive the tinme requirenents for appellant to request
t he i ssuance of subpoenas.

On the norning of trial, appellant nmade a notion for the
I ssuance of subpoenas. At first, appellant conmented to the
court that he believed he needed an attorney to be able to issue
subpoenas, but after explaining that appellant could do it
hi nsel f, the court rejected appellant’s request, stating:

M. MCracken, you' re supposed to do that
ahead of the case. W don't issue subpoenas
on the day of the case. You' re supposed to
do that in preparation for trial. It’'s a
little too late now to conme in and say you
want to subpoena sonebody in when the case is
actually going to start in a few mnutes .

.. Sony ruling is that youre too little
too | ate on the subpoenas.

Appel l ant argues that the trial court did not properly
exercise its discretion pursuant to Maryland Rul e 4-265(a) but
I nstead applied a blanket rule. The State responds by arguing
that the issue was not preserved for appellate review and,
additionally, that the record denonstrates that the court did
exercise its discretion. The State further contends that the
fact that appellant has not offered any information as to what
W t nesses were at issue or how they woul d have assisted his case
supports the court’s rejection of appellant’s notion because it
was tantanount to asking for another postponenent.

Maryl and Rul e 4-265, governing the issuance of subpoena for

trial, provides, in pertinent part, that “[u]lnless the court



wai ves the tine requirenments of this section, the request shal

be filed at |east nine days before trial in circuit court

.” Although it is clear that appellant’s request nade on the
norning of trial did not neet the nine-day deadline, appellant
argues that the court was permtted to exercise its discretion by
wai ving the tinme requirenents. Appellant further argues that the
court’s statenents suggest that it failed to exercise any

di scretion, nerely applying a blanket rule and that such failure
constitutes an abuse of discretion. While the State agrees with
appel l ant that “when a trial court has discretion to act, it nust

exercise that discretion,” see State v. Rodriquez, 125 M. App.

428, 445 (quoting Colter v. State, 297 M. 423, 426 (1983)), it

contends that the record denonstrates that the court did so in
this case. It further asserts that, absent an indication to the
contrary, judges are presunmed to have properly applied the |aw.

See, e.g., Wittlesey v. State, 340 Md. 30, 48 (1995); Howard v.

State, 112 M. App. 148, 160 (1996).

Because the case will be remanded for a new trial, we need
not consi der whether the court erred in denying appellant’s
notion on the norning of trial, as he will be given anot her
chance to request the issuance of subpoenas w thout needing to
ask the court to waive the rule’s tine requirenents. W note,
however, that a court’s denial of a request to waive the tine

requi renent, made on the day of trial, absent a denonstrated



ability to serve and produce witnesses within the expected trial
time, will not ordinarily constitute an abuse of discretion. A
ruling to the contrary woul d be tantanount to a conti nuance, and
the requirenents for a continuance would have to be satisfied.

5

Finally, appellant argues that the trial court erred in
denyi ng appellant’s notion for judgnment of acquittal.

At the close of the State’'s case, appellant noved for a
judgnent of acquittal, arguing that the State failed to prove
conceal nent of a dangerous or deadly weapon. The court denied
the notion. Following the court’s denial, appellant presented
evidence in his defense, and he did not renew the notion for
judgnent of acquittal at the close of all of the evidence.

As a prelimnary issue, the State argues that appellant’s
chal l enge to the sufficiency of the evidence is unpreserved for
appel | ate revi ew because appellant failed to renew his notion for
judgnment of acquittal after presenting his own evidence. W
agree with the State that, when a defendant noves for judgnent of
acquittal at the close of the State’'s case-in-chief, but fails to
renew the notion at the close of all of the evidence, a challenge
to the sufficiency of the evidence is not properly before the

appel |l ate court. See Wllians v. State, 131 Md. App. 1, 6 (2000)

(relying for support on Maryland Rul e 4-324(c), which provides

that “[a] defendant who noves for judgnent of acquittal at the



cl ose of evidence offered by the State may offer evidence in the
event the notion is not granted, w thout having reserved the
right to do so and to the sanme extent as if the notion had not
been made. In so doing, the defendant withdraws the notion.”).
Even though the claimis not preserved for appellate review, we
wi || address appellant’s argunents briefly.

The test for evidentiary sufficiency on appellate reviewis
“whet her, after view ng the evidence in the light nost favorable
to the prosecution, any rational trier of fact could have found
the essential elenents of the crine beyond a reasonabl e doubt.”

Taylor v. State, 346 Md. 452, 457 (1997) (quoting Jackson v.

Virginia, 443 U.S. 307 (1979)). In making such a determ nation,
the reviewi ng court nust give “due regard to the [fact finder’s]
finding of facts, its resolution of conflicting evidence and,
significantly, its opportunity to observe and assess the

credibility of witnesses.” MDonald v. State, 347 Ml. 452, 474

(1997) (quoting State v. Albrecht, 336 Md. 475, 478 (1994)).

The jury convicted appellant of violating article 27,
section 36, governing the carrying of conceal ed weapons, which

provided in pertinent part:

(a) In General, — Every person who shall wear

or carry any . . . dangerous or deadly weapon

of any ki nd, whatsoever about his person
shall be guilty of a m sdemneanor.

(f) Exceptions. — Nothing in this section
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shall be construed to prevent the carrying of
any of the weapons nentioned in subsection []

(a) by:
(4) Any person who shall carry such weapon as a
reasonabl e precauti on agai nst apprehended danger,
but the tribunal before which any case arising
under the provisions of this section may be tried,
shall have the right to judge of the
reasonabl eness of the carrying of any such weapon,
and the proper occasion therefor, under the
evi dence in the case.

Md. Code, art. 27 8 36 (1957, 1996 Repl. Vol., 2001 Supp.).

Applying the standard of review to the present case,
appel l ant argues that the evidence failed to establish that the
weapon (1) qualified as a dangerous or deadly weapon, or (2) was
conceal ed. Specifically, he contends that the evidence was
legally insufficient to permt the fact finder to conclude beyond
a reasonabl e doubt that (1) appellant was carrying the pistol for
use as a weapon, (2) the weapon was | oaded at the tine of
appellant’s arrest, (3) appellant understood the pistol to be
| oaded at the tinme, and (4) appellant was conceal i ng the weapon.
Based on these alleged insufficiencies, appellant clains that
reversal is mandat ed.

Appel l ant correctly points out that a pistol is not anong
the type of weapons designated by section 36 as dangerous or
deadly per se. Appellant and the State both acknow edge,
however, that the trier of fact is permtted to determ ne whet her

the instrunent constitutes a “dangerous or deadly weapon,” based

on the circunstances. See Anderson v. State, 328 M. 426, 438
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(1992). In Anderson, the Court of Appeals explained that such a
determ nation requires a finding, based on all of the

ci rcunst ances, that the person had “at |east the general intent
to carry the instrunent for its use as a weapon, either of

of fense or defense.” 1d. Wether a defendant possessed the
requisite intent is a question of fact to be determ ned by the
jury. 1d.

To support his claimthat the evidence did not support a
finding that he possessed the requisite intent, appellant points
primarily to the explanations and testinony that he offered while
on the stand. Wighing the credibility of wi tnesses and
resolving conflicts in the evidence are tasks for the jurors,
such that they may choose to believe testinony in part, in total,

or not at all. Stanley v. State, 351 Md. 733, 750 (1998).

Accordingly, the jury was not required to credit appellant’s
testinmony that he was nerely returning fromthe shooting range
with the gun when he carried it into the bank, that the gun was
not ready to be fired, in the sense of having all conponents in
pl ace, or that he did not believe the weapon was ready to be
fired at the tine of his arrest. 1In fact, appellant’s suggestion
that he was not carrying the gun as a weapon is inconsistent with
his own testinony that he purchased it and carried it for self-
protection. W are satisfied that there was sufficient evidence

for the jury to conclude that appellant intended to carry the gun



as a weapon in order to satisfy the statutory requirenent.
Simlarly, appellant’s challenge to the sufficiency of the

evi dence of concealnent is |ikew se unsuccessful. In Shipley v.

State, 243 M. 262 (1966), the Court of Appeals set forth the
standard by which to determ ne whether a weapon is conceal ed
wi thin the neaning of section 36, stating:
By a recogni zed test a weapon is concealed if
it is so situated as not to be discernible by
ordi nary observation by those near enough to
see it if it were not conceal ed who woul d
conme into contact with the possessor in the
usual associations of life, but absolute
invisibility is not required; since ordinary
observation does not extend to a search
unusual | y careful, thorough or detail ed, nade
because of suspicion that contraband which is
not visible by ordinary observation may in
actuality be present.
ld. at 269.

Appel I ant argues that the evidence is insufficient to
support a finding of conceal nent because the hol ster and butt of
the pistol were clearly visible to several bank enpl oyees and
because there was no evidence that appellant nmade any attenpt to
conceal it. The State, however, points out that (1) the police
were initially called to the bank because an enpl oyee had
observed a suspicious bul ge under appellant’s coat, (2) one of
t he bank enpl oyees testified that she becane suspici ous of
appel | ant because he was wearing a coat even though it was warm

day, (3) the sanme bank enpl oyee was only able to observe the end

of the gun when she asked appellant to have a seat in the | obby
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and the front of his coat canme open, and (4) another bank
enpl oyee testified that she was only able to see the butt of the
gun when appel |l ant reached into his coat to retrieve
identification. Based on all of the testinony highlighted by the
State, we believe that there was sufficient evidence from which
the jury could have concluded that gun was concealed in
appel l ant’ s j acket.

Consequently, we hold that, after view ng the evidence in
the light nost favorable to the prosecution, the jury could have
found the essential elenents of the crinme beyond a reasonabl e

doubt. See Taylor v. State, 346 MI. 452, 457 (1997).

JUDGMENT REVERSED. CASE
REMANDED TO THE CIRCUIT COURT
FOR CECIL COUNTY FOR FURTHER
PROCEEDINGS CONSISTENT WITH
THIS OPINION. COSTS TO BE PAID
BY CECIL COUNTY.



