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This legal malpractice case is rooted in a divorce action
i nvol vi ng Karen Vogel, appellant, and her former husband, Harold
Alfert, MD. During the pendency of the divorce case, Vogel
bel i eved that Al fert had deceived her in fashioning their property
settlement agreenent by failing to fully disclose the couple’s
marital assets. Accordingly, appellant retained T. Joseph Touhey,
Esquire, appellee, to represent her in an effort to uncover the
full extent of the marital assets and to renegotiate her property
settlenent agreenent with Dr. Alfert.

Unhappy wi th appel |l ee’ s performance, Vogel discharged Touhey.
A few days |ater, Vogel settled her dispute with Dr. Alfert for
$50, 000, a fraction of the additional sumshe had hoped to recover.
Thereafter, appellant filed alegal mal practice suit agai nst Touhey
inthe Grcuit Court for Montgonmery County, asserting that she had
settl ed her divorce case on unfavorable ternms because appellee: 1)
failed “to take adequate discovery and investigative efforts to
obtain a conplete and accurate assessnment of the Alferts’ narital
assets”; 2) fail[ed] “to properly analyze and evaluate the
di scovery materials . . . produced by Dr. Alfert”; 3) “fail[ed] to
enpl oy a conpetent professional, such as an accountant, to help
identify and evaluate the marital assets”; and 4) “recommend[ed] a
settlenent for an inadequate anount w thout full know edge and
understandi ng of the marital assets.”

Appel lee filed a notion to dismss, claimng that appellant’s

mal practice suit was barred by the doctrine of judicial estoppel.



In support of his notion, appellee submtted the transcript from
the hearing in the divorce case, at which appellant represented
that her divorce settlenent was “fair and equitable.” After the
mal practice court (Rowan, J.) granted appellee’s notion to di sm ss,
Vogel noted this appeal. She presents us with a single issue:
Whet her Appellant’s lawsuit for |egal mal practice
ought to have been barred, under the doctrine of judicial
estoppel, by her prior statement to the Court, in the
underlying divorce hearing, that the marital settlenent
agreenent which had been negotiated by Appellee, and
about whi ch she now conpl ains in her mal practice action,

was “fair and equitable[,]” where Appellant also

conpl ai ned at the sane hearing about Appellee’ s |ack of

diligence in investigating her then husband s fi nances,

and where she had had an i nadequate opportunity, as of

the time of the divorce hearing, to fully review

financial records supplied by her then husband in

di scovery.

For the reasons that follow, we shall affirm

FACTUAL SUMMARY’

Appellant, who is a lawer, and Dr. Alfert, who is a
urol ogist, were married on January 25, 1988; no children were born
to the union. The couple separated on June 6, 1999.

On March 6, 1999, appellant and Dr. Alfert entered into a
property settlenent agreenent (the “Property Agreenent”).

Appel | ant, who has worked in the Crimnal, Asset Forfeiture and

! Because of the pre-trial disposition of this case, we shal
rely largely on appellant’s factual avernents. W note, however,
t hat we have not been provided wth several of the docunents relied
on by appellant, such as the conplaint in the donestic case, the
property agreenment in the divorce case, the judgnment of absolute
di vorce, and the retainer agreenent in the nmal practice case.
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Money Laundering Division of the Justice Departnment for over
sevent een years, was not represented by counsel in connection with
the Property Agreenent.

The Property Agreenent provided for the equal division of the
couple’s marital assets, valued at about two million dollars under
the Property Agreenent. According to appellant, she subsequently
di scovered that Dr. Afert had failed to disclose “substantia
[marital] assets” during the negotiation of the Property Agreenent,
with the intent of depriving her of her fair share of the parties’
assets, and that he had “diverted and/ or dissipated marital assets.
Appel l ant alleged that the “pile of [marital] assets that should
have been divided” amounted to three or four mllion dollars.

Accordi ngly, on or about January 18, 2001, appellant retained
appel l ee to represent her in the divorce case, then pending in the
Circuit Court for Mntgonery County. She sought | egal
representation because she “believed that [the] ‘Property
Agreement’ executed on March 6, 1999, by her and her then husband
was unfair and had been obtai ned by fraudul ent m srepresentati ons,
due to [the] lack of full financial disclosure by the husband.”

During appellant’s initial consultation with Touhey, she told
himthat the marital assets totaled “substantially nore” than the
two mllion dollars that had been the subject of the Property
Agreenent. Appellant asserted that Dr. Alfert failed to divulge

various brokerage accounts, bank accounts, and pension funds.



Appel | ant specifically inquired whether appellee “had sufficient
time and interest to handl e a donestic case that invol ved thorough
i nvestigation and analysis of the parties’ conplex financial
situation.” Touhey assured appellant that “he had sufficient tine
to devote to such a conplex case.”

In connection with Touhey’s representation of appellant, the
parties executed a retainer agreenent.? It provided, in part:

You [i.e., appellant] seek to contest the validity
of a Property Settlenment Agreenment with your estranged
husband entered into [in] 1999. You claimthat marital
assets were not disclosed or accounted for by himin the
preparation of that Agreenent which was [prepared]
wi t hout counsel .

| [i.e., appellee] have di scussed with you candidly
the prospects for such a «claim and litigation
Obviously, it all depends on the discovery of those
assets, and the identity and value of those assets.

(Enmphasi s added in the mal practice conpl aint).

On February 1, 2001, appellee filed an Amended Counter-
Compl aint for Absolute Divorce in the underlying divorce case,
chal l enging the Property Agreenent. It stated, in part:

[Qn or about March 6, 1999, [appellant and Dr.
Al fert] executed a docunent entitled Property Agreenent
Addi tionally, despite the fact that this docunent
specifically required both parties to make full financi al
di sclosure of any and all assets, [appellant] has
subsequently discovered, that [Dr. Alfert] wthheld
di scl osure of substantial marital assets, of which he has
unjustly deprived [appellant]. [Dr. Alfert] also failed
to bargain in good faith and made nateri al
m srepresentations to [appellant].

2 Because the retainer agreenent is not included in the
record, we do not know the date of its execution.
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Later, when Dr. Alfert opposed appellant’s notion to postpone
a hearing in the divorce case, appellee filed a response on
appellant’s behalf. It stated:

[ Appel lant] is challenging the validity of the

Property Agreenent, based upon [Dr. Alfert’s] failure to

di scl ose substantial marital assets at the tinme the

parti es executed the Property Agreenment. In order for

this issue to be resolved, it is quite apparent, that

extensive financial docunments mnust be obtained for

numerous marital accounts.

In addition, in February 2001, appellee propounded di scovery
in the divorce case, including interrogatories and a request for
producti on of docunments. On or about March 6, 2001, Dr. Alfert
responded to the discovery requests. Appel lant alleged in the
mal practice case that Dr. Alfert’s responses were “inconplete and
did not reveal critical information concerning narital assets.”

According to the nal practice conplaint, appellant “revi ewed
Dr. Alfert’s initial responses to the interrogatories and docunent
requests, noted many discrepancies[,] and regularly asked
[ appel | ee] questions, both orally and in witing, about specific
marital assets.” From February 2001 through April 2001, appel | ant
al l egedly made nunerous witten and oral requests to appellee to
obtain nore specific financial information from her husband.

Further, appellant alleged in the mal practice conpl aint that,
in order for her to obtain the information needed to assess the

nature and value of the marital assets, “the requests would have

had to be augnented by subpoenas to financial institutions,



depositions and analysis by a professional sophisticated in the
area of asset identification and evaluation, such as an
accountant.” Al t hough appel | ant “repeatedly requested” that

appel | ee “i ssue subpoenas to financial institutions,” the appellee,
she averred, failed to do so.

On March 8, 2001, appellee wote to Dr. Alfert’s |awer
requesting additional financial information from Dr. Alfert.
According to Vogel, appellee “eventually received supplenental
answers to interrogatories and additional docunents which reveal ed
the existence of previously undisclosed nmarital assets....”
Nevert hel ess, appel |l ant mai ntai ned that Touhey failed to “carefully
review[] or analyze[]” the information “in tinme to have an i npact
on the ultimate outcone of the [divorce] case.” Appellant also
asserted that in March 2001, Touhey was too i nvol ved in ot her cases
to devote the necessary tine to her case. She all eged:

In or about Mrch of 2001, on information and
belief, [appellee] was heavily involved in notions and
trial preparationin a high-profile crimnal case in Anne
Arundel County. Fromthat time on, [appellee] seened to
have little tine to spend on [appel |l ant’ s] case. Mbost of
t he work done on the case, by [appellant’s] observation,
was perfornmed by a young associate ... who seened well -

i ntentioned but clearly had difficulty understandi ng the

conmpl ex financial records which had been produced. [The

associate] also seened to have little idea of how to
obtain the necessary additional information which

[ appel | ant] was regul arly requesting.

According to appellant, Dr. Alfert tel ephoned her in Apri
2001, asking why she had failed to respond to the settlenent offer

that had been communicated by his attorney. Appellant responded



that she was never inforned of the settlement offer.

In the meantine, by letter of April 9, 2001, appellee wote to
appel l ant, advising that “it is essential that we pinpoint the
specific marital assets which you contend were hidden fromyou at
the tinme of the 1998 [sic] Separation Agreenent.” Touhey also
asked appellant to “provide ... a list of each and every account or
asset which you contend was not properly disclosed or divided at
the time of separation.” By letter of April 16, 2001, appell ant
provided a |ist of the various bank and investnent accounts about
whi ch she had questions. According to appellant, neither appellee
nor his associate ever answered her questions.

In a letter of April 25, 2001, appellee provided appellant
W th copi es of Dr. Alfert’s suppl enment al answer s to
interrogatories, along with a settl enent proposal fromDr. Alfert’s
attorney. The letter of April 25, 2001 stated, in part:

Encl osed please [find the] Apri | 11, 2001
correspondence from[Dr. Alfert’s counsel] whichis self-

expl anatory.!® Pl ease revi ewthe suppl enental Answers to

Interrogatories and the settlenent proposal and contact

me to discuss.

Appel I ant cl ai ned that she did not receive the docunents until
after a neeting with appellee and his | aw associate on April 26

2001. At that mneeting, appellee advised appellant that, based on

hi s eval uation of the discovery materials received fromDr. Alfert,

3 The letter of April 11, 2001, fromDr. Afert’s attorney is
not included in the record. Nor does the record reveal the terns
of the settlenent offer contained in that letter.
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he recommended t hat she settle the divorce litigation for $50, 000,
i.e., $50,000 in excess of the assets she was to receive pursuant
to the 1999 Property Agreenent. Vogel authorized appellee to
proceed. By facsimle sent on Thursday April 26, 2001, appellee’s
associ ate conveyed a $50,000 settlenent demand to Dr. Alfert’s
counsel. The letter stated:
This is to confirmthat [appellant] has authorized
me to offer the followi ng settlement which would fully
and finally resolve all matters between our clients:
1. M. Alfert would nake a paynent in the anount
of $50,000 to [appellant] as an adjustnent of
the parties[’] marital property. This is a
non- negotiable sum and we do not invite
counter-offers.
2. Each party would then keep all assets
currently titled in their nane and in their
possessi on.

3. Each party woul d be responsible for their own
attorney’ s fees.

4. The parties woul d proceed to final uncontested
divorce based upon a witten separation
agreenent on these terns.

Pl ease contact ne pronptly with your response so

that we may avoid further attorney’'s fees and court

filing. Thank you for your cooperation in this matter.

By return facsimle that same day, Dr. Alfert accepted
appel l ant’ s settl ement demand. As an attorney, appellant believed
that once Dr. Alfert accepted her demand, a binding contract was
created. However, the facsimles of both appellant and Dr. Alfert

made clear that a witten settl enment agreenent was contenpl at ed.

On April 30, 2001, appellant proceeded to appellee’ s office to



retrieve the docunments pertinent to her divorce case. At that
time, appellant “found a large box” in a storage room wth her
name on it, which contained suppl enmental docunents submtted by her
husband during discovery. Vogel alleged in the malpractice
conplaint that, until then, she did not know that Dr. Alfert had

produced t he docunents. According to appellant, the box contai ned

“hundreds  of pages  of materials,” which were “totally
di sorgani zed.” Moreover, “[t]here was no sign they had ever been
revi ewed” by appellee. Indeed, she clained that “it was apparent

fromtheir disorganized state that [the docunents] had never been
carefully reviewed or analyzed by [appellee], his associate, an
accountant or anybody else.” And, appellant insisted that she
| acked “the time, or the financial acunen, to review, organize and
di gest the contents....”

Fol | owi ng appel |l ant’ s di scovery of the docunents, she pronptly
term nated appellee’s representation in the divorce case,
not wi t hst andi ng the inpending hearing scheduled for May 4, 2001.
By letter of My 3, 2001, appellee wote to appellant: “In
accordance with your instructions to wi thdraw as counsel of record
in your case in the Montgonery County Circuit Court, we enclose
herewith [the] appropriate Mtion and your direction to us.”
Consequent |y, appel | ant appeared wi thout an attorney at the hearing
on May 4, 2001, which was conducted by a donmestic rel ati ons naster.

The follow ng exchange is rel evant:



THE COURT: !4 Ckay. And, ma’an? Your nane?

[ APPELLANT] : Karen Alfert, and |I'’m representing nyself
pro se.

THE COURT: Yes. Now, is that your intention in this
proceedi ng, that you represent yourself?

[ APPELLANT] : Yes, sir.

THE COURT: . . . And have you discharged your attorney
fromrepresentation, fromrepresenting you?

Have you term nated his services?
[ APPELLANT] : Yes, sir.

THE COURT: kay. One of the things, thereis in the file
-- it was filed on May 1, 2001 -- a line fromyou to the
Clerk saying “I’mrequesting the withdrawal of T. Joseph
Toohey [sic], Esqg. as counsel for Karen Vogel Alfert in
t he above referenced matter by fax this date.[”]

“I' wll request M. Toohey [sic] to withdraw as ny
counsel and to file the appropriate docunents with the
Circuit Court.[”]

represent

“Until new counsel is retained, | wll
| believe? So

nyself pro se,” and that is signed by you,
this is sonething you filed with the court?

[ APPELLANT] : Yes, Your Honor.

* * *

THE COURT: . . . M. Toohey [sic] did not file anything
with the court nowto formally w thdraw his appearance.

We have contacted his office this norning.
secretary contacted his office, and we were i nfornmed t hat
he is in court in Anne Arundel County or in Annapolis.![®

“In the transcript of the hearing, the master is identified
as “The Court.”

> W cannot determ ne when appellee’s notion to withdraw was
(continued. . .)
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[ APPELLANT] : | called yesterday and was told that he was
out of town.

THE COURT: O sonething. Okay. Were you calling him
yesterday to see if he was com ng here for you today?

[ APPELLANT] : Actually, | called several tines this week
to talk to him and he hasn’'t returned ny calls.

THE COURT: All right, but is that about him no |onger
representing you, or to have himrepresent you, or --

[ APPELLANT] : Well, | think nostly to find out where
things stand with him

THE COURT: All right.
[ APPELLANT] : Because | had not heard from him

THE COURT: Well, what is your understanding of where
t hi ngs stand ri ght now?

[ APPELLANT] : My understanding is that he nmust believe he
is withdrawmm fromthe case. Oherw se he would be here
t oday.

THE COURT: And is it your understandi ng and belief that
he was wi t hdrawi ng, too?

[ APPELLANT] : VYes.

THE COURT: Ckay. Al right. Is it your desire to
proceed today on your own behal f and represent yourself?

[ APPELLANT] : Yes, Your Honor.

THE COURT: (Okay. You understand that an attorney could
be helpful to you in terns of giving you advice and
representing you?

[ APPELLANT] : Well, that is why I am here pro se.

THE COURT: Ckay. Do you believe that it would be nore
hel pful for you to not have an attorney? |Is that what

5(...continued)
filed, but it appears that the notion was granted on May 16, 2001.
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you are sayi ng?

[ APPELLANT] : No, Your Honor.

THE COURT: No. Ckay.

[ APPELLANT]: I’m sorry. \What was the question?

THE COURT: | was asking you do you understand that it

coul d be hel pful to you to have an attorney to represent

you?

[ APPELLANT] : | have had | egal advice until now

THE COURT: Ckay.

[ APPELLANT] : So I am fully aware of the issues.
(Enmphasi s added).

The court proceeded to inquire as to the ternms of the
settl ement reached by appellant and Dr. Alfert on April 26, 2001
The followi ng colloquy is illum nating:

THE COURT: kay, and have you cone to a settlenent of al
the issues?

[ APPELLANT] : 1 think so.

THE COURT: Ckay. Then are the settlenents contained in
any witten docunents at this tinme, or --

[ APPELLANT] : Yes, Your Honor. Counsel for my husband
provided me with a supplemental property settlement a
little while ago, and I read it, and it looks fine

* * *

THE COURT: Ckay. Wat | would do, ma’am is give you an
opportunity to read the agreenent -- or, | guess you have
read it, but to make sure that you are satisfied with 1it,
and then if you both want to sign it.

Then what | amgoing to dois | amjust going to ask

both parties briefly on the record, I amgoing to do what
is known as voir dire you.

12



It is just ask you a series of questions just to be
satisfied that you both understand the terns, and that it
is in fact your agreenent and that you understand that
you woul d be bound by the agreenent.

So i1f you want to take as much time as you need
right now to read through it again, and —--

[ APPELLANT] : I don’t need any additional time.
(Enphasi s added).

Thereafter, the Alferts were sworn and the master exam ned
them in regard to their settlenent. Not ably, the naster gave
appel | ant an opportunity to contest the terns of the suppl enental
settl enment agreenment and to proceed to trial, if she wanted to do
so. Mreover, the nmaster referred to appellant’s “right to obtain
further discovery” and her “right to make [her] decision.” In
response, appellant infornmed the naster of her belief that “[t]he
di scovery docunents had not even been reviewed,” but stated that
she refused to “go back on [her] word” as to the settlenent
Appel I ant answered in the affirmati ve when the nmaster asked if she
was “satisfied with the terns” of the supplenental property
agreenent. O significance here, Vogel expressly indicated that
the terms of the agreenment were “fair and equitable.”

The follow ng colloquy is noteworthy:

THE COURT: . . . The May 4, 2001 suppl enental property
settl enent agreenent, you have had an opportunity to read
t hat ?

* * %

[ APPELLANT] : Yes, Your Honor.
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THE COURT: kay. And up until recently you were
represented by counsel in connection with this matter?

[ APPELLANT] : Yes, Your honor.

THE COURT: Gkay, and did you have an opportunity to
discuss the facts and circumstances with your attorney
and have sufficient time to meet with him so that he
could give you proper legal advice concerning your rights
and responsibilities?

[ APPELLANT] : well, that is why I terminated his services.
THE COURT: Okay, because he wasn’t accessi bl e?
[ APPELLANT] : He wasn’t accessible. The analysis of the
accounts was 1ncomplete. It was 1incorrect. The
discovery documents had not even been reviewed.
THE COURT: And had you reviewed them yourself?

[ APPELLANT] : No. I picked them up Monday morning

THE COURT: Okay.

[ APPELLANT]: And that is when | termnated their
servi ces.
THE COURT: Al right, and have you -- what is your

educat i onal background?

[ APPELLANT] : Well, ny highest level is aJ.D., and | have
wor ked at the Departnment of Justice for about 17 years.
Il work in the Crimnal Division, Asset Forfeiture and
Money Launderi ng.

THE COURT: Ckay. Do you have any renmining questions
that you would have concerning the agreenment that you
would |ike to raise in open court?

Do you have any questions at all about the
agreements or about your rights or responsibilities or
any questions at all about the supplemental property
settlement agreement property agreement [sic]?

[ APPELLANT] : I don’t have any questions. I could state
what I would have been able to show if discovery had been

14



completed as represented, but that wasn’t done, and I
agreed to the proposal last Thursday [i.e., April 26,
2001], prior to the discovery of the box of unreviewed
records 1in appellee’s office, and I will stick with my
word.

THE COURT: All right. So you have considered your right
to obtain further discovery and your right to make your
decision?

[ APPELLANT] : Well, I don’t think in good faith that I can
renege on accepting the agreement as presented.

THE COURT: Al right. Al right. well, you understand
that if you didn’t come to an agreement that this matter
could be set for a contested trial, and then the Court
would decide any disputed issues or property issues oOr
property issues [sic], or any issues that are open?

[ APPELLANT] : I realize that, but I’m not going to go back
on my word

THE COURT: Al right. And then do you understand,
though, that by making an agreement, you are asking that
there not be a trial date, and that the terms of this
agreement become binding on you and part of a court
order?

[ APPELLANT] : Yes, Your Honor

THE COURT: kay, and do you believe, then, that the terms
of the agreement are fair and equitable? Are you
satisfied with the terns of this agreenent?

[ APPELLANT] : They are fair and equitable.

* * %

THE COURT: So you have signed both documents as a
voluntary act on your part?

[ APPELLANT] : Yes, Your Honor
(Enphasi s added).

Thereafter, the nmaster said: “[T]he Court wll certainly
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accept this agreenent, and | believe that it was entered into
freely and voluntarily by both parties.” The nmaster al so stat ed:

[Alnd [Vogel] has also testified that she believes it is

fair and equitable, and that she has chosen to proceed

wi t hout counsel, and | believe that she has the education

and experience, and certainly the conpetence to nake t hat

decision and to do so, and so now we wi |l be proceeding

now with the divorce hearing.

The master then proceeded with the wuncontested divorce
hearing. At the close of the hearing, the master indicated that he
woul d recommend a judgnent of absolute divorce. According to the
transcript, the parties then submtted a waiver of exceptions, in
order to expedite the issuance of the divorce decree.®

About ten nonths later, on March 14, 2002, appellant, through
counsel, filed a mal practice action agai nst Touhey. As we noted,
appel | ee noved to dism ss, claimng that the suit was barred by the
doctrine of judicial estoppel. He asserted, in part:

I n [appel | ant’ s] papers, and in her testinony of May

4, 200[1], she nmakes clear that although she was

dissatisfied with [appellee], she was satisfied that the

settlenent agreenent distributing the marital property

was “fair and equitable.” Under the principles of

judicial estoppel, [appellant] is precluded from now

asserting that the amount of the settlenment of the
division of the marital property was inadequate.

In his menorandumin support of the notion, appellee argued:
“Judi cial estoppel precludes a litigant from taking a position

‘which is directly contrary to, or inconsistent wth, one

® Because we were not provided with a copy of the judgnent of
absol ute divorce, we cannot identify the judge who signed the
decree, the terns, or the date of the judgnent.
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previously assuned by him at | east where he had, or was chargeabl e
with, full know edge of the facts and another wi || be prejudiced by
his action.”” Further, appellee contended:

Where, as in the case at hand, a party (who happens to be
an attorney) represents to a court that a settlenent
agreenent is “fair and equitable,” that same party shoul d
be precluded from later conplaining that the sane
settl enent agreenent is inadequate. This is particularly
so in this case where the [appellant] had discharged
[ appel | ee] because of the allegedly poor investigation
that he conducted into her husband s assets and
di sclosure of those assets and where she had taken
custody of the financial docunents she clains [appell ee]
failed to review before she told the Court that the
settlement agreenent was “fair and equitable.”

* * *

o In conplete contradiction to her earlier
statenents to the Court, however, [appellant] now cl ai ns

that the marital property settlenent is inadequate and

she attenpts to hold [appel | ee] responsi bl e for what she

call s an i nadequate settlenment. [Appellant] cannot have

it both ways. She is presenting contrary positions to

di fferent Courts, and she shoul d be estopped from naki ng

a legal mal practice clai munder these circunstances.
(Underlining in original).

Appel l ant countered: “While [appellant] may have been upset
that [appellee] had been less than diligent in investigating Dr.
Alfert’s finances, she had no reason to believe at the tine that
t he new agreenent was fundanentally unfair.” Further, relying on
cases from in and beyond Maryland, appellant argued that “a
client’s agreenent to settle a case does not bar a subsequent suit
by the client agai nst her | awer for negligence in reconmendi ng the

settlenent.” According to appellant, she is not judicially
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estopped from raising the claim because her conduct was not
“hei nous,” “f ast and | oose,” or tantanount to “blatant
m srepresentations.” She assert ed:

Nor has [appellant] herein played “fast and | oose”
with the Court. On the contrary, her behavior toward t he
Court has been inpeccable. She did not try to reneg on
an agreenent she knew she had been bound to by her
| awyer. She did the honorable thing and accepted it.
Accordi ngly, she should not be penalized by di sm ssal of
her mal practice claim

In support of her opposition to Touhey’'s notion to dismss,
appel l ant al so subnmitted an affidavit. She averred, in part:

6. That at the April 26 [, 2001] neeting [between
appel | ant and appel |l ee], M. Touhey expl ained to ne that
he had evaluated materials received fromDr. Alfert and
that he believed the best | could do was receive $50, 000
nore than | was to get under the earlier, pro se Property
Agr eenent . He stated that if | didn't accept such an
anmount, | mght do worse at trial. One of the reasons
given to me by M. Touhey in favor of such a settl enent
was that the stock market had declined since the date of
the pro se agreenent. During the discussion, M. Touhey
gave ne the inpression that he had studi ed and anal yzed
the supplenental discovery materials which had been
provided by Dr. Alfert earlier in April. The next day,
April 27, we were scheduled to go to a nandatory pretri al
settlenment conference, we mght not get such a good
settl enent. Based upon this discussion and his
recommendations, I authorized Mr. Touhey to communicate
to my husband’s attorney a demand for $50,000 ‘as an
adjustment of the parties[’] marital property.’

(Enmphasi s added).

At the hearing in the mal practice case on July 30, 2002, the
court focused on appellant’s representation that the settlenent
agreenent was fair and equitable, and inforned appellant that it

was “inclined to adopt [appellee’ s] argunent....” The foll ow ng

18



exchange is pertinent:

THE COURT: Unl ess you can persuade ne ot herwi se. | nean,
| recogni ze everything that you said, but your client, in
effect, stood up in court and said, you know, this is
fair and equitable.

[ COUNSEL FOR APPELLANT]: Your Honor, | think that the
Court has to take into consideration the circunstances
around whi ch she said that, and that’s what |’ve tried to
el ucidate in ny papers and in her affidavit.

* * %

THE COURT: [ S] he gets upset with [appellee], whether its
justified or not, | don't know, and, in effect says

you' re gone. | don’'t want you anynore. And | want to
see all ny papers.

[ COUNSEL FOR APPELLANT]: More than in effect, she fires

hi m
THE COURT: Right. | want to see all ny papers. So she
gets the papers and says - | take it from what you ve

said in your papers, and what she has said - she gets the
papers and it becones apparent to her that Touhey hadn’t
revi ewed t hese.

[ COUNSEL FOR APPELLANT]: Correct.
THE COURT: And once again she’s getting shafted.
[ COUNSEL FOR APPELLANT] : Yes.
THE COURT: And, as she says, “I didn't do any thorough
anal ytical analysis of it, but” - | nean, she’s already
fired him because she didn’t think he did a good job,
gets papers now that buttress her argument that he didn’t
do a good job, and then marches into court four days
later and said, Hey Judge, everything is okay. It’s a
fair and equitable settlement.

(Enmphasi s added).
Appel l ant’ s mal practice | awer observed that appellant “felt

[at] the [divorce] hearing that [she] had to, in effect, carry
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t hrough on [her] agreenent,” which she nade with Dr. Alfert before
she discovered that Touhey had failed to review the financial
records. Mor eover, because appellant relied on Touhey' s advice
when she accepted the additi onal $50,000 in settl enent, appellant’s
attorney maintained that she “had no chance to do any kind of
exhaustive, conprehensive anal ytical processing of what was in the
box of docunents.” Vogel 's attorney enphasized that appellant
hired Touhey to establish that Dr. Alfert “hoodw nked” her wth
respect to the original Property Agreenent and, at the divorce
hearing in May 2001, appellant di scl osed that she was di ssatisfied
with appellee’s performance. Appellant’s counsel insisted that a
party’s prior settlenment in an underlying case does not preclude a
subsequent | egal nal practice action. Because appellant had acted
m stakenly but in good faith, she insisted that judicial estoppel
di d not preclude her from pursuing the mal practice case.

The court di sagreed, ruling that appellant’s mal practice cl aim
was barred by judicial estoppel. It said:

The Court agrees with the argunents of the def endant
Touhey that, in fact, judicial estoppel is present in

this case. And, accordingly, the Court will order that
[ appel l ant’ s] conplaint is dism ssed with prejudice.

* * %

[1]t just seens to ne that under the circunstances,
t hat when a person who is particularly know edgeabl e as
a | awyer stands up, after being dissatisfied w th her own
| awyer and says, after having the docunents in her hands
that she later is going to use as the basis of a
mal practi ce action, says that everything is fair and
equitable, | don't see howthis can proceed in violation
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of the judicial estoppel rule.

For those reasons the Court is going to grant the
notion to dismss, which really, in effect, because it
brings inoutsideitens is a notion for sumary j udgnent.

We shall include additional facts in our discussion.
DISCUSSION
I.
Vogel argues that the court erred in dism ssing her case based
on the doctrine of judicial estoppel. She asserts that the

doctrine is designed to protect courts from “egregi ous conduct”

perpetrated by a litigant. Vogel contends that “application of the

doctrine ... requires an elenment of wongful msconduct that is
conspi cuously absent in the instant proceeding.” Because she had
no “intent to deceive whatsoever,” and |acked full know edge of

i nportant facts, appellant maintains that the doctrine of judicial
estoppel is not applicable.

Appel I ant concedes, as she nust, that at the tinme of the
di vorce settl enment “she was generally aware of [appellee’s] |ack of
care in discovering her husband s assets.” But, she asserts that
she “learn[ed] subsequently, on careful review of the papers with
her accountant, that the agreenent was grossly unfair[.]” Voge
insists that she acted in good faith, and clains her conduct was
the result of appellee’ s negligence. In her view, “an innocent
I nconsi stent statenment, where the declarant is not in possession of

all the relevant facts, is insufficient to support the application
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of the [judicial estoppel] doctrine.”

In this regard, Vogel enphasizes that she obtained Dr.
Alfert’s docunents from appellee arfter she reached a binding
settlenent agreenment with Dr. Afert, pursuant to appellee’s
reconmendat i on. Al t hough Vogel had possession of Dr. Alfert’s
docunents by the tinme of the court hearing on May 4, 2001, she
contends that she |acked the financial acunen to analyze the
records, and had neither the right nor the obligation to repudiate
the prior settlenent agreenment with Dr. Alfert. Thus, appellant
asserts: “Rather than be castigated, Appellant should be credited
for doing the right thing under difficult circunstances.”

Additionally, claimng “a client’s agreenent to settle a case
does not bar a subsequent [nal practice] suit by the client against
her lawyer for negligence in recommending the settlenent,”
appel lant urges us to reverse. According to appellant, the
doctrine of judicial estoppel does not apply here, because “she
clearly did not have full know edge of what was in her husband’s
financi al docunments when she announced that the divorce settlenent
was ‘fair and equitable.’”

Appel | ee vigorously disputes appellant’s contention that, in
order for judicial estoppel to apply, he nust show that she acted
with anintent to deceive. According to appellee, “the doctrine of
judicial estoppel has been applied by the Court of Appeals in

circunstances where a party’s inconsistent position was not
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attributable to any willful or intentional msrepresentation.”
Therefore, appell ee seeks to bind Vogel to her assertion on My 4,
2001, when she announced that she was “fully aware of the issues”
and that the settlenment was “fair and equitable.” Appel | ee
contends: “Wthout question [appellant] was chargeable wth
know edge of the facts before she told the court that the property
settlenent agreenent was ‘fair and equitable’. . . .” Thus, he
urges the Court to preclude appellant “fromtaking an i nconsi stent
position by asserting that the settlenent to which she agreed was
not ‘fair and equitable.”” He reasons:

[ Appel  ant] was not conpelled to agree i n open court that

the settlenent agreenent in the underlying matter was

“fair and equitable....” She had the option, if she so

chose, to say that the settlenment was not appropriate

and/or to request nore tine to review the financial
records and obtain new counsel. She elected to do

neit her.

Further, appell ee di stingui shes the mal practice cases cited by
appellant, noting that in those cases “the disappointed [ egal
mal practice plaintiffs all discovered their attorneys’ negligence
after they finalized their settlenents.” Characterizing appell ant
as a “sophisticated party” with “legal training,” Touhey naintains
that she “had sufficient tinme to review the financial records and
reach an i ndependent judgnent with respect to them”

II.

Appel l ee’s notion was styled as a notion to dismss, but it

was replete wth references to the transcript of the hearing of May
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4, 2001, which was attached as an exhibit to the notion.
Additionally, in her opposition, appellant referred to nunerous
exhibits that were appended to her opposition. Because the court
consi dered those “outside itens,” the parties and the court bel ow
recogni zed that appellee’s notion to dism ss was transforned to a
notion for summary judgnent, pursuant to Maryland Rule 2-322(c).”
Accordingly, we turn to consider the standard of review applicable
to a sumary judgnent ruling.

Maryl and Rul e 2-501 establishes a two-part test for summary
judgnent. "In deciding a notion for summary judgnment . . . the
trial court nust decide whether there is any genui ne dispute as to
material facts and, if not, whether either party is entitled to

judgnment as a matter of |aw Bagwell v. Peninsula Reg’l Med.
ctr., 106 Md. App. 470, 488 (1995), cert. denied, 341 M. 172
(1996); see Todd v. Mass Transit Admin., 373 M. 149, 154-55

(2003); From the Heart Church Ministries, Inc. v. African Methodist

" The rule provides, in part:

If, onanotionto dismss for failure of the pleading to
state a claimupon which relief can be granted, matters
out si de the pl eading are presented to and not excl uded by
the court, the notion shall be treated as one for sunmary
judgnent and di sposed of as provided in Rule 2-501...

See M. Rule 2-322(c) (2003); see also Pope v. Board of Sch.
Comm’rs, 106 MI. App. 578, 590 (1995), cert. denied, 342 M. 116
(1996); Hrehorovich v. Harbor Hosp. Ctr., Inc., 93 Ml. App. 772,
783 (1992) (“If the court does not exclude the outside matters,
however, the rule [Rule 2-322] mandates that ‘the notion shall be
treated as one for summary judgnent . . . ’”), cert. denied, 330
Md. 319 (1993) (citation omtted) (enphaS|s i N Hrehorovich).
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Episcopal Zion Church, 370 M. 152, 168 n.15 (2002); Beatty v.
Trailmaster Prods., Inc., 330 Ml. 726, 737 (1993); see also Cooper
v. Berkshire Life Ins. Co., 148 M. App. 41, 56 (2002), cert.
denied, 373 Md. 407 (2003).

A material fact is one that wll alter the outcone of the
case, dependi ng upon howthe factfinder resolves the dispute. King
v. Bankerd, 303 M. 98, 111 (1985); Miller v. Fairchild Indus.,
Inc., 97 M. App. 324, 340, cert. denied, 333 M. 172 (1993).
Nei t her general allegations nor nere formal denials are sufficient
to establish a material factual dispute. See King, 303 Ml. at 112;
see also Herrington v. Red Run Corp., 148 Md. App. 357, 361 (2002).

Once the novant denonstrates the absence of a dispute
concerning material facts, the burden shifts to the non-noving

party to identify "with particularity the material facts that are

di sputed.” Mi. Rule 2-501(b). "[T]he nere existence of a
scintilla of evidence . . . is insufficient to preclude the grant
of sunmmary judgnent...."  Beatty, 330 Ml. at 738. Rat her, the

party opposing sunmary judgment nust present adm ssible evidence
that is sufficiently detailed and precisetoillumnate its nature.
Beatty, 330 Md. at 737-38. Specul ati on concerning the exi stence of
unproduced evi dence will not defeat the notion. A.J. Decoster Co.
v. Westinghouse Elec. Corp., 333 Mi. 245, 262 (1994). Further, if
the notion is “supported by an affidavit or other statenent under

oath, an opposing party who desires to controvert any fact
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contained in it may not rest solely upon allegations contained in
t he pl eadi ngs, but shall support the response by an affidavit or
other witten statenment under oath.” Maryland Rule 2-501(b).

In resolving a notion for sumary judgnent, the trial court
may not determne the credibility of witnesses. Impala Platinum,
Ltd. v. Impala Sales (U.S.A.), Inc., 283 M. 296, 326 (1978);
Cooper, 148 M. App. at 56. Rather, the court nust resol ve agai nst
the noving party all disputes of fact, along with all inferences
that can be drawn from the evidence. Todd, 373 M. at 155;
Frederick Rd. Ltd. P’ship v. Brown & Sturm, 360 Ml. 76, 94 (2000).

I f an appellate court is satisfied that no material facts are
in dispute, it nust determ ne whether the trial court was legally
correct. Todd, 373 Ml. at 155; Beyer v. Morgan State Univ., 369
Md. 335, 360 (2002); Goodwich v. Sinai Hosp. of Baltimore, Inc.,
343 Md. 185, 204 (1996); Goldstein v. 91°" St. Joint Venture, 131
Md. App. 546, 560, cert. denied, 360 M. 273 (2000). In our de
novo review, Todd, 373 M. at 154, Tyma v. Montgomery County, 369
Md. 497, 504 (2002), we evaluate “the ‘sanme material from the
record and decide the same issues of law as the trial court.’”
Cooper, 148 MI. App. at 56 (citation omtted); see Lopata v.
Miller, 122 Md. App. 76, 83, cert. denied, 351 Md. 286 (1998).

“Appel late courts ordinarily review the grant of sumary
judgnment ‘only on the grounds relied upon by the trial court.’"

Richman v. FWB Bank, 122 Md. App. 110, 147 (1998)(quoting Blades v.
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Woods, 338 Ml. 475, 478 (1995)), aff’d, 354 Ml. 472 (1999); see
Gross v. Sussex, 332 M. 247, 254 n.3 (1993); Hoffman v. United
Iron and Metal Co., Inc., 108 M. App. 117, 132-33 (1996). But,
““if the alternative ground is one upon which the circuit court
woul d have had no discretion to deny summary judgnent, sunmmary
judgnment nmay be granted for a reason not relied on by the trial
court.’” Ragin v. Porter Hayden Co., 133 Md. App. 116, 134, cert.
denied, 361 Ml. 232 (2000) (citation omtted).

In the case sub judice, appellee does not dispute any of the
facts presented by appellant in her conplaint or in her brief to
this Court. H's sole argunent is a |legal one; taking the facts
asserted by appellant, Touhey contends that appellant’s |[egal
mal practice claim is barred under the doctrine of judicial
estoppel. Accordingly, we turn to consider whether the trial court
was |legally correct. Beyer, 369 M. at 360; Goodwich v. Sinai
Hosp., 343 Md. 185, 204 (1996).

III.

We Dbegin our analysis with a review of the doctrine of
judicial estoppel. Eagan v. Calhoun, 347 Md. 72 (1997), provides
gui dance. As the Court of Appeals said in Eagan, “Maryland has
| ong recogni zed t he doctrine of estoppel by adm ssion, derived from
the rule laid dowmn by the English Court of Exchequer . . . that
‘I[a] man shall not be allowed to bl ow hot and cold, to claimat one

time and deny at another.’”” 1d. at 88 (citation omtted).
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Simlarly, this Court explained in Gordon v. Posner, 142 M. App.
399, 424, cert. denied, 369 M. 180 (2002), that “[j]udicial
estoppel, also known as the ‘doctrine against inconsistent
positions, and ‘estoppel by admission,’” prevents ‘a party who
successfully pursued a position in a prior |egal proceeding from

asserting a contrary position in a |later proceeding. (quoti ng
Roane v. Washington Co. Hosp., 137 Ml. App. 582, 592, cert. denied,
364 Md. 463 (2001)); see also Kobrine v. Metzger, __ Md. App.

, , No. 1487, Sept. Term 2002, slip op. at 11 (filed My

30, 2003) (stating that the doctrine of judicial estoppel “is only
applicable in cases where the party has successfully pursued one
theory, but then asserts a second, contrary theory, in another
action.”); Matthews v. Underwood-Gary, 133 M. App. 570, 579
(2000), arff’d., 366 M. 187 (2001).
Elucidating the rationale that undergirds the doctrine of
judicial estoppel, this Court said in Gordon:
There are two inportant reasons for estoppel.
First, the doctrine of judicial estoppel “rests upon the
principle that alitigant should not be permtted to | ead
a court to find a fact one way and then contend in
anot her judicial proceeding that the sanme fact shoul d be
found otherw se.” Judicial estoppel ensures “the
‘“integrity of the judicial process’ by ‘prohibiting
parties fromdeli berately changi ng positions accordingto
the exigencies of the nmonent[.]"”
142 Md. App. at 425 (alteration in original; citations omtted).
Nevert hel ess, a party is not always forecl osed fromasserting

a position that is inconsistent wth one previously adopted.
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Judicial estoppel is inapplicable unless the party “‘*“had, or was
chargeable with, full know edge of the facts and another will be
prejudi ced by his action.”’” Gordon, 142 Ml. App. at 426 (citations
omtted); see Stone v. Stone, 230 Md. 248, 253 (1962); United Book
Press v. Maryland Composition Co., Inc., 141 M. App. 460, 470
(2001); Roane, 137 M. App. at 592. In wWinmark Ltd. P’ship v.
Miles & Stockbridge, 345 Md. 614 (1997), the Court said:

“I't may accordingly be laid down as a broad proposition

that one who, w thout mi stake induced by the opposite

party, has taken a particular position deliberately in

the course of litigation, nmust act consistently withit;

one cannot play fast and | oose.”

Id. at 620 (citation omtted).

To be sure, “[t]he circunstance under which judicial estoppe
may appropriately be involved are probably not reducible to any
general fornulation of principle.” Allen v. Zurich Ins. Co., 667
F.2d 1162, 1166 (4th Cir. 1982); see Lowery v. Stovall, 92 F.3d
219, 223 (4th Cir. 1996). But, the Suprenme Court has articul ated
several factors relevant to the judicial estoppel analysis. In New
Hampshire v. Maine, 532 U.S. 742, 750-51 (2001), it said:

[S]everal factors typically informthe decision whether

to apply the doctrine in a particular case: First, a

party’s later position nust be “clearly inconsistent”

with its earlier position. Second, courts regularly

i nqui re whether the party has succeeded in persuading a

court to accept that party' s earlier position, so that

judicial acceptance of an inconsistent position in a

| at er proceedi ng woul d create “the perception that either

the first or the second court was msled.” Absent

success in a prior proceeding, a party's later
i nconsi stent positionintroduces no “risk of inconsistent
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court determnations,” and thus poses little threat to

judicial integrity. Athird consideration is whether the

party seeking to assert an inconsistent position would
derive an unfair advantage or inpose an unfair detrinent

on the opposing party if not estopped.

(Internal citations omtted). The Suprenme Court cautioned,
however, that it was “not establish[ing] inflexible prerequisites
or an exhaustive fornmula for determning the applicability of
judicial estoppel.” 1d. at 751. To the contrary, it observed that
“[aldditional considerations may i nformthe doctrine’ s application
in specific factual contexts.” Id.

At the divorce hearing, appellant said that she was “fully
aware of the issues” and that the supplenental settlenment was “fair
and equitable.” Based upon appellant’s representations to the
di vorce court, she was successful in persuading the naster to
accept the supplenental settlenment and to recommend the divorce
decree, which the circuit court subsequently issued.® Later, in
the mal practice action, appellant nmounted a collateral attack on

the divorce settlenent. She insisted that she |acked ful

know edge of material facts and cl ai ned that, because of appellee’s

8 W recognize that “a naster is not ajudicial officer and is

not vested with judicial powers....” Harryman v. State, 359 M.
492, 505 (2000); see O’Brien v. O’Brien, 367 M. 547, 554 (2002);
Ml. Rule 9-208 (2003). But, a master is authorized to take

testinmony, and a master’s findings of fact “are to be treated as
prima facie correct and are not to be di sturbed by the court unl ess
found to be clearly erroneous....” 0’Brien, 367 MI. at 554. The
master is also authorized to make recomrendati ons, which nust be

reviewed by the court. Id. at 554-55. When, as here, “no
exceptions are ... filed, the court may proceed to enter an order
or judgment.” I1d. at 555.
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negl i gence, her supplenental divorce settlenent was grossly unfair

and inequitable. Thus, Vogel’'s representations to the divorce
court -- that she was cognizant of the issues and satisfied with
the property settlenment -- were clearly inconsistent with her

position in the mal practice case. Neverthel ess, she urges us to
conclude that her prior representations in the donestic case were
not made with the requisite intent to mslead.?®

In support of Vogel’'s claimthat application of the judicial
estoppel doctrine requires intentional msconduct, appellant
relies, inter alia, on wWilson v. Stanbury, 118 Ml. App. 209 (1997).
In appellant’s view, the wilson decision limts application of
judicial estoppel to those situations in which the party making the
prior inconsistent statenment acted deliberately, with the specific
intent to mslead or deceive the court.

In wilson, the appellant alleged that his first |awer, the
appel lee, commtted |legal malpractice by suing the wong party,
Queen, as the sole tortfeasor in connection with an underlying auto

tort. Id. at 210. After the statute of |imtations had expired,

° Significantly, appellant has not argued that judicial
estoppel is inapplicable on the ground that her representations

were nmade to a master rather than to a judge. |ndeed, for purposes
of this case, appellant has not drawn any distinction between a
donmestic master and the circuit court. In her brief, for exanple,

appel l ant never indicated that the hearing on May 4, 2001, was
conducted by a master. Vogel wites: “At a hearing held by the
Crcuit Court on May 4, 2001, Appellant was voir dired by the
Court.... [S]he also made several other statenents to the
Court....”
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the appellee realized that he had failed to sue the actual
tortfeasor, Brunfield. 1d. The appellee inforned the appellant of
his error and advised himto obtain new counsel. 1d. at 211.

Appellant’s new attorney refiled the suit against Queen,
know ng he was not |iable, after Queen agreed not to raise the bar
of limtations. Appellant’s new attorney subsequently procured a
settlenent from Queen’s insurance carrier, apparently because the
i nsurer was unaware that Brunfield actually caused the accident.
Id. at 212. Then, the sane attorney filed a | egal nal practice case
agai nst appellee on appellant’s behalf. Id. In finding that
appel lant’s mal practice suit was barred by judicial estoppel, the
Court stated that it was “clear that the inproper allegations
[ agai nst Queen] were nmade intentionally for an inproper purpose.”
Id. at 215. The Court also stated, id. at 217:

W are especially cognizant . . . that the doctrine

of judicial estoppel has evolved to protect the courts

fromjust the type of egregi ous conduct that occurred, on

appel l ant’ s behal f, during the . . . Queen case and the

instant case. |If we were to hold that the doctrine did

not apply under these circunstances, it would be hard to

i magi ne when it woul d be applicable.

W have not uncovered any Maryland case that has squarely
addressed the issue of whether judicial estoppel includes, as a
required elenment, the intent to mslead the court to obtain an
unfair advantage. But, Pittman v. Atlantic Realty Co, 359 Md. 513

(2000), is noteworthy. There, in dicta, the Court of Appeals

recogni zed the standard articul ated by the Fourth Crcuit. Quoting
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Sedlack v. Braswell Servs. Group, Incorp., 134 F.3d 219, 224 (4th
Cr. 1998), the pPittman Court said that, in order for judicia
estoppel to apply, “‘the party sought to be estopped nust
intentionally have msled the court to gain unfair advantage.’”
rPittman, 359 M. at 529 n.9. But, the Pittman Court expressly
noted that judicial estoppel was not raised by the appellants. See
also Winmark Limited P’ship v. Miles & Stockbridge, 109 M. App.
149, 170-71 (1996) (“[C]ases outside of the unique context of a
debtor’s nondisclosure of a claim in bankruptcy support the
proposition that the application of judicial estoppel depends on
the deli berate manner in which the party assunes two i nconsi stent
positions.”), rev’d on other grounds, 345 Md. 614 (1997).

In Sedlack, 134 F.3d 219, the Fourth Crcuit recogni zed i ntent
to mslead the court as an elenent in the judicial estoppel
analysis. It said:

Al t hough “courts have had difficulty in fornmulating a

specific test for determ ning when judicial estoppel

shoul d be applied,” at |east three el enents nust al ways

be satisfied. First, the party sought to be estopped

must assert a position inconsistent wwth that taken in

prior litigation and the position nust be one of fact

rather than law or |egal theory. Second, the prior

I nconsi stent position nust have been accepted by the

court. And third, the party sought to be estopped nust

intentionally have misled the court to gain unfair
advant age.
Id. at 224 (citations onmtted). See John S. Clark Co. v. Faggert
& Frieden, P.C., 65 F.3d 26, 29 (4th Gr. 1995) (“The

‘determnative factor’ in the application of judicial estoppel is
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whet her the party who is alleged to be estopped ‘intentionally
m sled the court to gain unfair advantage.’” (Citation omtted).
Several other federal and state courts have expressly
recogni zed intent as an elenent in regard to the application of
judicial estoppel. See, e.g., Thompson v. Continental Airlines, 18
S.W3d 701, 703-04 (Tex. App. 2000) (recognizing that judicia
estoppel “may be applied only when the position of the party to be
estopped is clearly inconsistent wwth its previous one, the court
nmust have accepted the prior position[,] and the party nust have
acted intentionally, not inadvertently”); Chandler v. Samford
Univ., 35 F. Supp. 2d 861, 863 (N.D. Ala. 1999) (concluding that the
“applicability of the doctrine of judicial estoppel . . . requires
a determination that . . . the inconsistency would allowa party to
benefit from deliberate manipulation of the courts”); 0’Neill v.
O’Neill, 551 So. 2d. 228, 232 (Mss. 1989) (noting that judicial
estoppel applies “only in those cases where the party agai nst whom
the estoppel is sought has knowingly . . . asserted a position
which was inconsistent with its position in prior judicial
proceedi ngs”); Scarano v. Central R. Co., 203 F.2d 510, 513 (3d
Cir. 1953) (stating that judicial estoppel bars use of “intentional
self-contradiction ... as a neans of obtaining unfair advantage”).
Wiile the Court of Appeals in Eagan, supra, 347 M. 72, did
not directly address the issue of intent as an el enent of judici al

estoppel, the holding in that case seens consistent with the view
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that, in order for the doctrine of judicial estoppel to apply, the
party sought to be estopped nust have asserted an inconsistent
position knowi ngly, intentionally, or deliberately, in order to
gain an unfair advantage. 1In that case, a wongful death action
was initiated on behalf of two minor children who clainmed that
their father killed their nother. The Court of Appeal s considered
whet her the children’s wongful death action was barred based on
the doctrine of parent-child immunity. The Court agreed with this
Court, 111 M. App. 362 (1996), that the parent-child inmmunity
doctrine does not bar a wongful death action filed on behalf of a
mnor child if the parent commtted an act of nurder or voluntary
mansl aughter as to the deceased parent. Eagan, 347 M. at 74.
Mor eover, the Court acknow edged that, ordinarily, “it would be a
jury question whether” the accused parent intentionally killed the
ot her parent. Id. at 86. Based on the father’s claimat tria

that his wfe's death was an accident, this Court remanded for a
new trial on that issue. 111 Ml. App. at 398-99. But, the Court
of Appeal s disagreed with the remand. 347 Ml. at 86-87.

From its independent review of the record, the Court of
Appeal s determ ned that the father was judicially estopped from
claimng that he killed his wife accidentally. Id. at 88. The
Court noted that, in the prior crimnal action against the father,
he “had entered a plea of guilty to mansl aughter, which constituted

a judicial adm ssion” that he had killed his wfe. Id. at 87.
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Moreover, the Court acknow edged that, ordinarily, such an
adm ssion would not be conclusive and “was subject to rebuttal.”
Id. The Court determ ned, however, that rebuttal was not an option
available to the father in the Eagan case. It relied on an exhibit
attached to the father’s affidavit, submtted by himin connection
with his notion for summary judgnment in a collateral proceeding
pertaining to the guardianship of his children. 1d. There, the
father “took the position,” through counsel, that “the death of
[his wife] was hom ci de, hom cide was vol untary mansl aughter, [and
appell ee] was the crimnal agent....” Id. (enphasis omtted).

I n advanci ng his position in the guardi anshi p proceedi ng, the
father sought to benefit from the “slayer’s rule,” by which he
woul d hold his wife's half interest in the marital hone in trust
for their children. The father claimed that the wife' s half
interest in the marital honme “devolved to him by reason of [his
wife's] death in trust for his children.” 1d. Witing for the
Court of Appeals, Judge WIlner said, id. at 88:

In the nmenmorandum filed by [the father’s] attorney

in connection with the guardianship matter, [appell ee]

acknow edged that his conduct constituted voluntary

mansl aughter and was therefore intentional. [Appelleeg]

was obvi ously aware of that nenorandum as he attached a

copy of it to his own affidavit filed in this case

Havi ng thus conceded that the killing of [his wife] was

an act of voluntary mansl aughter, [appellee] is estopped

fromtaking any contrary position in this case. At the

very |l east, the force of that estoppel allows the plea of

guilty to stand unrebutted and thus to establish that the

killing was a voluntary mansl aughter. Accordingly, the

... exception [to parent-child immunity] applies as a
matter of law ...
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New Hampshire v. Maine, supra, 532 U.S. 742, is also
I nstructive. That case involved a dispute between Mine and New
Hanpshire with respect to the boundary “al ong the inland stretch of
the Piscataqua River....” Id. at 746. New Hanpshire brought an
ori ginal action against Miine, “claimng that the Piscataqua River
boundary runs al ong the Maine shore and that the entire river and
all of Portsnouth Harbor belong to New Hanpshire.” 1d. at 745.
Rel ying on judicial estoppel, Maine noved to dismss the case. It
argued that the river boundary was “definitively fixed” at “the
m ddle of the river’s nmain channel of navigation,” id. at 745
based on a 1740 decree issued by King George I, and a 1977 consent
judgnment entered by the Suprenme Court in connectionwith litigation
bet ween the sanme states concerning |obster fishing rights and “the
‘lateral marine boundary.’” 1d. at 746. The Suprene Court agreed
and granted Maine’s notion. Id.

The 1977 consent decree was predicated, in part, on the 1740

decree, which located the river boundary at the “Mddle of the

River.” 1d. Ruling that New Hanpshire was judicially estopped
“from asserting -- contrary to its position in the 1970's
litigation -- that the inland Piscataqua R ver boundary runs al ong

the Mai ne shore,” id. at 749, the Suprene Court said:

“‘Where a party assunes a certain position in a |lega
proceedi ng, and succeeds i n nai ntai ni ng that position, he
may not thereafter, sinply because his interests have
changed, assume a contrary position, especially if it be
to the prejudice of the party who has acqui esced in the
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position fornmerly taken by him’”
Id. (citation omtted). Further, the Court explained that the
“rule [of] judicial estoppel, ‘generally prevents a party from
prevailing in one phase of a case on an argunent and then relying
on a contradictory argunent to prevail in another phase.’” Id.
(quoting Pegram v. Herdrich, 530 U.S. 211, 227 n.8 (2000)).

In concluding that the doctrine of judicial estoppel barred
New Hampshire’s case, the Court reasoned:

[ T] he record of the 1970' s di spute nakes cl ear that
this Court accepted New Hanpshire’'s agreenent with Mi ne
that “Mddle of the R ver” neans mddle of the main
navi gabl e channel , and that New Hanpshire benefited from
that interpretation. . . . Although New Hanpshire now
suggests that it “conpromi sed in Maine's favor” on the
definition of “Mddle of the Rver” in the 1970's
litigation, . . . that “conprom se” enabl ed New Hanpshire
to settle the case . . . on terns beneficial to both
States. Notably, in their joint notion for entry of the
consent decree, New Hanpshire and Miine represented to
this Court that the proposed judgnent was “in the best

i nterest of each State.” Relying on that representation,
the Court accepted the boundary proposed by the two
St at es.

* k* %

In short, considerations of equity persuade us that
application of judicial estoppel is appropriate in this

case. Having convinced this Court to accept one
interpretation of “Mddle of the River,” and having
benefited from that interpretation, New Hanpshire now
urges an inconsistent interpretation to gain an
addi ti onal advantage at Mine’ s expense. Wre we to
accept New Hanpshire’'s latest view, the “risk of
I nconsi stent court determnations,” . . . would becone a

reality. We cannot interpret “Mddle of the River” in
the 1740 decree to nean two different things along the
same boundary line w thout undermining the integrity of
the judicial process.
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Id. at 752, 755 (citations omtted).

Extrapolating from the cases discussed above, we readily
conclude that the doctrine of judicial estoppel bars appellant’s
| egal nmal practice claim W explain.

Appel | ant hired appel | ee sol el y because she believed that Dr.
Alfert significantly m srepresented the couple’s marital assets at
the time of the 1999 Property Agreenent. In Vogel’s words, she
“advi sed [appellee] that she sought a fair settlement with her
husband, based on full financial disclosure by both sides.”
Mor eover, appellant does not dispute that she was aware that the
case required “thorough investigation and anal ysis of the parties’
conplex financial situation.” Although appellant hired appellee
for a particul ar purpose, the uncontroverted facts reveal ed that,
four days prior to the divorce hearing, appellant fired appellee
specifically because she believed he had failed to perform he had
not reviewed or analyzed the financial docunments produced by Dr.
Al fert. Clearly, at the point that appellant discovered the
docunent s produced by Dr. Alfert and fired appel | ee, appel |l ant knew
Touhey was not in a position to recomrend a “fair settlenment” on
her behal f.

To be sure, when Vogel agreed to appellee’ s recomrendation to
settlewith Dr. Alfert for $50,000, she had not yet di scovered that
Dr. Alfert had produced the docunents in discovery, nor was she

awar e that appellee had not reviewed them But, by the tinme Vogel
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fired Touhey, and by the tine of the divorce hearing a few days
| ater, she had to know what she did not know. She di scovered
appel l ee’s alleged dereliction prior to the divorce hearing, and
knew by the tinme of the hearing on May 4, 2001, that Touhey had no
sound factual basis to support his earlier recomendation to settle
with Dr. Alfert for $50,000. dearly, then, Vogel knew by the tine
of the divorce hearing that she was not in a position to make an
i nformed decision as to the settlenent, because the i nformati on she
had hired Touhey to obtain had not yet been anal yzed. Yet, despite
the fact that Vogel knew she had insufficient information as to an
appropriate settlenment with Dr. Alfert, she represented to the
master that she was “fully aware of the issues,” and that the
settlenent was “fair and equitable.”

Furt her, any suggestion by Vogel that she had no choice but to
proceed with the settlenment is belied by the record. The naster
conducted a thorough voir dire at the hearing on May 4, 2001, and
gave appell ant every opportunity to avail herself of a variety of
options, including: 1) reneging on the divorce settlenment; 2)
pursuing further discovery; and 3) proceeding to a trial on the
merits. Appellant declined to do so.

Further, appellant had no basis to assume that she was
contractual | y bound to proceed with the oral, suppl enmental property
agreenent, reached by the attorneys before she | earned of Touhey’s

al l eged dereliction. Significantly, during the divorce hearing Dr.
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Al fert never demanded that appellant proceed with the settl enent
agreenent, nor did he argue that appellant was | egally bound by it.
Moreover, both Dr. Alfert and appellant clearly contenplated a
witten settlenment agreenent. 1In her settlenent demand, appell ant
said that the “parties would proceed to final uncontested divorce
based upon a witten separation agreenent on these terns.”
Simlarly, in his responsive facsimle, Dr. Afert requested that
appel lee “prepare the witten separation agreenent.” As we
recogni zed in David v. Warwell, 86 M. App. 306, 316 (1991), when
a witten settlenent agreenment is contenplated, there is no
settlenent until the witten agreenent is executed. See also
Pearlstein v. Maryland Deposit Ins. Fund, 78 Md. App. 8, 19 (1989)
(determining that an oral property settlenent was “subject to
di savowal because it contenpl ated the execution of a formal witten
docunent.”).

We acknow edge that, nerely because appellant is an attorney,
thi s does not nean that she knew she was not contractually bound to
settle the divorce case. Moreover, she may not have had the
capability, time, or financial acunen to analyze Dr. Alfert’s
financial docunents. But, there is no indication in the record
that the master or Dr. Alfert attenpted to force Vogel to choose
i medi ately between a settlenent with Dr. Alfert that she did not
want or a pronpt trial, with or without the benefit of counsel. At

the very least, Vogel’s status as an attorney for nore than
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sevent een years suggests that she was aware of the right to ask for
a post ponenent to consider her options or to retain new counsel.

Vogel told the divorce court that she refused to “go back on
[ her] word.” Mbreover, she did not believe, “in good faith,” that
she could “renege on accepting the agreenent.” Yet, the master
conducted the voir dire to establish that the settlenent was a
voluntary and know ng settlenent; the transcript of the divorce
hearing reflects that the agreenment was not executed until after
appel l ant indicated in open court that she was “satisfied with the
ternms.” Under these facts, appellant’s decision to settle was a
matter of her choice, not the product of duress or coercion.

In our view, appellant is bound by her representations in the
di vorce proceedings. Like the Suprenme Court in New Hampshire v.
Maine, 532 U. S. at 755, we are persuaded by “considerations of
equity ... that application of judicial estoppel is appropriate in
this case.” Through her representations, Vogel convinced the
master to “accept” her characterization of the property settl enent

as “fair and equitable,” and on that basis to reconmend t he di vorce
decree to the circuit court; the divorce decree was subsequently
i ssued by the circuit court. Cearly, she “benefitted” fromthe
court’s acceptance of the property agreenent: Appellant received
$50, 000 nore than she woul d have received under the terns of the

original 1999 Property Agreenent; she was able to settle her

di vorce case without incurring further expense or tine; and, Vogel
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avoi ded the risk of an unfavorable result in a contested divorce
proceedi ng. Clearly, Vogel “now urges an inconsistent
interpretation to gain an additional advantage at [appellee’s]
expense.” Id.

Furthernore, we are satisfied that, from appellant’s
i ntentional assertion of an i nconsi stent position, she woul d derive
an “unfair advantage” if estoppel does not apply. By discharging
appel lee and then representing to the divorce court that the
proposed settlement was fair and equitable, appellant inevitably
created the circunstances that cul mnated in the mal practice claim
t hat Touhey has had to defend. W explain.

Appel l ant’ s conduct deprived Touhey or his successor of the
opportunity to correct any m stake or nal feasance at a ti ne when an
adjustnment of the settlement with Afert nmay well have been
feasi bl e. Because the divorce trial had not yet occurred, Touhey
could have undertaken a review of Dr. Alfert’s financial records
and attenpted to secure a nore favorable settlenent, if
appropri ate. If that course of conduct had occurred, obviously
there would have been no basis for a nalpractice suit.
Al ternatively, appellant could have retained a new |awer or a
financial consultant to do what she had initially hired appellee to
do. Again, if the financial records, upon review, supported
Vogel s clains against Dr. Alfert, she may have secured a nore

favorabl e settlenent from Alfert, or she nay have prevailed at a
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contested divorce hearing. In essence, appellant’s decision to
settlewith Dr. Alfert foreclosed her ability to recover nore noney
fromDr. Afert and, in turn, it affected appellee’s ability to
avoid or succeed in the nmalpractice suit; Vogel’s decision to
settle made it inpossible for her to obtain the result she desired
fromDr. Alfert, and it set up the scenario for a nmal practice claim
agai nst Touhey that m ght otherw se have been avoi ded.

In the context of this case, there is also no nerit to
appel l ant’ s clai mthat her acceptance of a settl enent negoti at ed by
appellee “did not bar her from later conplaining about the
attorney’s performance in recomending the settlenent.” e
expl ai n.

In Thomas v. Bethea, 351 Md. 513 (1998), the Court of Appeals
recognized that a client my be allowed to pursue a |ega
mal practi ce cl ai meven when the client accepted a settlenent in the
under | ying action wi th know edge of the attorney’s negligence. Id.
at 522. Indeed, the Court said that “[t]he principle that a | awer
may be held liable for negligence in the handling of a case that
was ultimately settled by the client, whether based on defi ci encies
in preparation that prejudiced the case and nore or |ess required
a settlenment or on a negligent evaluation of the client’s case, has
been accepted by nearly every court that has faced the i ssue.” 1Id.
at 527. The Thomas Court explained, 351 Mi. at 522:

These kind of cases have tended to fall into two
cat egories, although they sonetines contain features of
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bot h. One category involves situations in which the
client clainms that he or she was given little choice but
to settle on disadvantageous ternms because the |awer
failed in sone other respect to prepare or prosecute the
case properly, thereby dimnishing the prospect of
success if thelitigation continued. The gravanmen of the
action in those situations i s not so much that the | awer
negligently reconmended a settlenent t hat was
unreasonably | ow, but that what otherw se would be an
unreasonably | ow settl| enent was essentially forced on t he
client because of other deficiencies by the awer. |If
the client was aware of those deficiencies prior to
settling, the settlenent itself, given the circunstances
then faced by the client, may not have been unreasonabl e
at all, and, indeed, may have been entirely prudent. The
guestion still is raised of whether, by agreeing to the
settlenment, the client should be barred fromlitigating
its fairness in a suit against the | awyer, and t he answer
appears to be “no.”

See also Prande v. Bell, 105 Md. App. 636, 654 (1995) (stating that
“Ii]t would be patently unfair to allow attorneys who may have
commtted mal practice in handling a case to turn around and rely on
a defense that effectively says that, because the client know ngly
settled his or her case, the issue of whether the attorney was
negl i gent was al so settled”); Crowley v. Harvey & Battey, P.A., 488
S.E. 2d 334, 335 (S.C. 1997) (holding that “the fact the client has
accepted the benefits of the settlenent and judicially sought to
enforce its ternms are not bars to maintenance of a nmalpractice
clainf); Lowman v. Karp, 476 N.W2d 428, 431 (Mch. Ct. App. 1991)
(concluding that “settlenment of the underlying action should not
act as an absol ute bar to a subsequent | egal mal practice action”).

Thomas i s distinguishable fromthe case sub judice, however.

Here, appellant was not forced to accept an unreasonably | ow
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settl enment because of irreparable damage to her case due to
appel l ee’s derelictions. Nor did the court put appellant in a
position of having to go to trial immnently if she opted not to
settle. And, appellant discovered the appellee’s alleged
derelictions before she consummat ed her settlenent. Therefore, her
concerns could have been rectified by a new | awer or financia
consul tant.

The case of Lowman, supra, 476 N W2d 428, 1is also
illumnating. There, the plaintiff/appellant was injured when she
was kicked in the head by a horse. She retained the appellee to
represent her in a suit against both the owner and boarder of the
horse. 1d. at 429. As the case progressed to trial, the plaintiff
informed the appellee that she refused to settle for $20,000, as
suggested by a nediation panel and appell ee. According to the
appel l ant, the appellee had told her that if she did not settle the
case, he would refuse to try the matter. Id. The appel | ant
consulted wi th anot her attorney and an experi enced i nsurance cl ai ns
adj uster, both of whom recomended that she refuse to accept the
settlenment offer and proceed to trial. Id. at 431. Neverthel ess,
t he appell ant settled the case for $20,000. 1d. at 429. |In doing
so, she wote, beneath her signature: “*Even though I feel this
case is worth nore | am accepting on the sole advise [sic] of ny

attorney. Id. (alteration in Lowman). Follow ng settlenent, the

appellant filed a |l egal malpractice suit against the appellee.
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The lower court found that the appellant was estopped from
proceedi ng with the mal practi ce cl ai mbecause she had agreed to the
settl enent. Id. In reversing, the Mchigan appellate court
expressly rejected the appellee’s argunent that the appellant
“should be estopped from suing [the appellee] because she
“knowi ngly and voluntarily’ decided to settle the underlying suit,
after having consulted with another attorney and an experienced
i nsurance cl ainms adjuster.” 1d. at 431. That court noted that the
appel | ant becanme aware of the appellee’ s i nproper action “so close
to the trial date that it would have been very difficult, if not
i npossible, . . . to obtain another attorney. Thus, [the
appellant] was put in a position where settlenent was her only
reasonabl e choi ce despite her own reservati ons about the settl enent
and despite the advice of others.” Id.

To be sure, Thomas and Lowman denpnstrate that a party is not
necessarily estopped frombringing a mal practice action even after
deciding voluntarily to settle an underlying suit. 1In those cases,
however, the parties becane aware of the attorneys’ negligence
after the settlenment or so close to the trial date that settlenent
was a virtual necessity. In contrast, the court here inforned
appel l ant that she could pursue additional discovery and then
proceed to trial. There is no indication that the court was
forcing appellant to trial immediately, or wthout a |awer.
Therefore, the rationale of cases |ike Thomas and Lowman 1S
i nappl i cabl e.

As we see it, appellant conmes to this court conpl ai ni ng about
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the divorce settlenent, as if the wool had been pulled over her
eyes. Although Vogel made a decision that she has cone to regret,
it is hard to grasp how appellant can blanme appellee for her
decision to settle. And, if appellant had not settled, she m ght
have secured a nore favorable settlement from her spouse.
Appel lant’s voluntary decision to proceed with the suppl enenta
property agreenent in her divorce case inescapably leads us to
concl ude that she knowi ngly and intentionally represented to the
court that the settlenent was “fair and equitable.” Moreover, she
surely would derive an unfair advantage if permtted to renounce
her statenents to the divorce case.

Accordingly, we are persuaded that, if the doctrine of
judicial estoppel does not apply here, appellant would reap the
benefit of “*blowing hot and cold.’” Eagan, supra, 347 Ml. at 88
(citation omtted). The | aw does not countenance that result.
Indeed, if the malpractice court were to find that the settl enent
agreenment in the divorce case is unfair and inequitable, it would
“undermin[e] the integrity of the judicial process.” New
Hampshire, 532 U.S. at 755.

JUDGMENT AFFIRMED. COSTS TO BE PAID
BY APPELLANT.
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