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On May 22, 2003, a jury in the Grcuit Court for Montgonery
County convicted appellant, Francesco Al exjandre Kelly, of two
counts each of attenpted first degree nurder, attenpted second
degree murder, first degree assault, and use of a handgun in the
comm ssion of a felony or crinme of violence. The court nerged the
first degree assault conviction into the attenpted first degree
mur der conviction and sentenced appellant to a total of 40 years’
i mprisonment on the remmining convictions.!?

Appel | ant seeks reversal of his convictions on several
grounds. Principal anong themis the claimthat he was denied the
right to be present at every stage of the trial. Finding no cause
to disturb the judgnents, we affirm

FACTUAL BACKGROUND

The tragic events of this case began to unfold around
11: 00 p.m on Cctober 31, 2002. At that time, |brahimSidibe, his
fiancee, Melissa Wainwight, and Sidibe s best friend, N cholas
Wat son, were riding together on a public transit bus. They were
on their way hone fromCity Place Mall, in Silver Spring, Maryl and,
where Sidi be had been perform ng as the character Spiderman at a
children’s Hal |l oween party.

During the bus ride, Wainwight noticed appellant seated
across fromthem wearing headphones and “bobbi ng his head up and

down,” evidently intinme with the nusic. Wainwight nmade a remark

! Appell ant was 16 years old when he committed these offenses. His notion
for transfer of jurisdiction to the juvenile court was denied.



about appellant that caused Watson and others on the bus to | augh.
Appel | ant responded with a derogatory comrent about Wi nwight,
preci pitating an angry exchange between Wat son and appel |l ant. The
epi sode ended within a minute and a half, w thout further trouble
at that tine.

Shortly thereafter, Sidibe, Wainwight, and Wat son got off the
bus at the stop in front of a 7-Eleven Store in the Wite Oak area
of Silver Spring. Appellant remained on the bus, but he and Wat son
made “eye contact” as Watson left the bus.

The three friends went into the 7-Eleven to get sonething to
eat and drink, then returned to the bus stop to await the arrival
of the next bus. Sidibe was wearing his headphones and st ood about
12 to 15 feet away from Watson and Wainwight. After ten m nutes
or so, Wainwight and Watson heard a gun shot.

Wai nwri ght, who was six nonths pregnant at the tine, turned
and recogni zed the shooter as the person about whom she had nade
the conment on the bus. She took off running in the direction of
the 7-El even, hearing additional gun shots as she ran. Wi nwi ght
fell twice in her efforts to get to the store, but was able to
reach it and get inside w thout being injured.

Watson did not immediately flee upon hearing the gun shot.
I nstead, he turned in the direction of Sidibe in tinme to see him
fall to the ground. Watson saw a “shadowy figure” standing above

Sidi be and pointing a gun directly at Sidibe. The figure lifted



hi s head and poi nted the weapon at Watson. Watson sawthat it was
“the kid fromthe bus,” i.e., appellant.

Wat son took off running toward the 7-El even. Appellant fired
at Watson as he ran, shooting himsix tinmes, once each in the arm
t he back of his head, the right buttock, the right mddle finger,
t he shoul der, and the chest. Watson was able to reach the store,
and urged the store clerk to call the police or an anbul ance. The
pol i ce and energency nedi cal personnel arrived shortly thereafter.

Wat son and Wi nwight described the shooter to the police.
The description was broadcasted to officers in the area. Shortly
thereafter, the police stopped appellant at a | ocati on about a mle
fromthe scene of the shooting. The police transported Wai nwi ght
to that |l ocation for a showup. Winwight identified appellant as
the shooter. Appellant was then arrested and taken to the police
station.

At the hospital several hours after the shooting and after
emerging fromsurgery, Watson was shown a photographic array that
i ncl uded a phot ograph of appellant taken earlier that night at the
police station. Wat son selected appellant’s photograph as
depi cting the shooter.

Si di be, who was paralyzed as a result of the shooting, was
able to testify about the events on the bus and before the
shooting, but was unable to describe the shooter or testify in

detai|l about the shooting itself. He did testify, however, that he
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had been shot in the forehead, and i njured his neck when he fell to
t he ground.

Bot h WAt son and Wai nwight identified appellant at trial as
t he person who had been on the bus with themand | ater shot Watson
and Si di be.

Fol | owi ng convicti on and sentencing, appellant noted a tinely
appeal , raising four issues:

1. Whether the court commtted reversible error when it

refused to permt appellant to be present at a bench

conference to discuss an all eged discovery violation.

2. Whether the court conmitted reversible error when it

refused to permt the defense to call two wi tnesses who

were present and available to testify.

3. Whether the court conmitted reversible error when it

refused the defense request to poll the jury and,

instead, required the jury to re-deliberate, after the

foreperson twi ce announced a “not guilty” verdict on

attenpted second degree nurder.

4. \Whether the court conmtted reversible error when it

accepted “guilty” verdicts on a greater offense after the

jury rendered “not guilty” verdicts on |esser included

of f enses.

We shall add facts as they pertain to our discussion of each
i ssue.

DISCUSSION
I.

Appel lant’s first argunent inplicates the right of a crim nal
def endant under the Sixth and Fourteenth Amendnents to the United
States Constitution, Maryland's common law, its Declaration of

Rights, and its Rules of Procedure, to be present at every stage of
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the trial. Appellant contends that the trial court denied himthis
right when it refused his counsel’s request that he be present for
a conference concerning whether the State had comm tted a di scovery
vi ol ati on. We conclude that the court correctly ruled that
appel l ant was not entitled to be present at that conference.
A. Setting the stage

Def ense counsel brought the all eged di scovery violationto the
attention of the trial court, the Honorable Mchael D. Mason,
during a break in proceedings after the jury was selected but
before it was sworn. In the presence of appellant, defense counsel
informed the court that the State had included one Christian
Phillips onits witness list. Counsel reported that she had asked
the prosecutors about Phillips's identity and was told that he was

a “jailhouse snitch” who had cone to the State’'s attention two

weeks before trial. The prosecutors told defense counsel that
Phillips was prepared to testify that appellant confessed to
Phillips his involvenent in the shootings. Defense counsel denied
receiving any i nformation about Phillips before trial and objected

to the State’s calling himas a wtness.?
The prosecutors in turn explained that they had |earned of
appel l ant’ s st at enent to Phillips t hr ough Phillips’s

counsel . After interviewing Phillips, they inforned defense

2 See Maryland Rule 4-263(b)(1), requiring the State to disclose to the
defense, upon request, “the name and address of each person then known whom t he
State intends to call as a witness at the hearing or trial to prove its case in
chief or to rebut alibi testinony[.]"
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counsel by letter that he mght be called as a witness. Defense
counsel denied receiving the letter. Before the matter was
resolved, the prosecutors said that they had not yet decided
whet her they would be calling Phillips to testify. The court
therefore tabled further discussion until such time as the State
decided that it wanted Phillips to testify.

The jury was sworn soon thereafter and trial began. On the
eveni ng of the second day of trial, after the jury had been excused
for the day, the prosecutors notified the court that the State
wanted Phillips to testify. The defense again objected.

As the court prepared to take up the issue, defense counsel
asked that appellant, who was then still in the courtroom be
permtted to be present for the discussion. The court denied the
request, reasoning that no testinony woul d be taken; the question
for decision was sinply whether, based on the State' s proffer of
what Phillips mght say, the State would be permitted to call him
and, if Phillips were permtted to testify, appellant would have
his right of cross-exam nation. The court then told the sheriffs
that they could “take [the defendant] because it is close to 6:00.”

The discussion turned to whether and when the State had
informed the defense that Phillips mght be a State’'s w tness.
Wi | e expl aining how Phillips had cone to the State’'s attention
the prosecutors proffered what he would say if permtted to

testify.



The defense again disputed the State’s assertion that it had
i nformed the defense pronptly upon | earning that Phillips m ght be
a State’s witness. Defense counsel argued that it was “patently
unfair” to allowthe State to call Phillips, pointing out that the
def ense had been given no opportunity to interview him

The court ruled that Phillips could testify, but only after
the defense had a chance to speak with him The court and counse
t hen di scussed the extent to which Phillips could be inpeached with
prior convictions. Wen that issue was resolved, the conference
ended. The defense interviewed Phillips before he testified on the
fol |l ow ng day.

B. The Constitutional and Common Law Principles Involved

The Si xth Amendnent to the United States Constitution provides
that, “[i]n all crimnal prosecutions, the accused shall enjoy the
right . . . to be confronted with the wtnesses against
him. . . .” The right of confrontation is nade applicable to the
states through the Fourteenth Amendnent, Pointer v. Texas, 380 U. S.
400, 403 (1965), and enconpasses the right of the crimnal
defendant “to be present in the courtroom at every stage of his
trial,” Illinois v. Allen, 397 U S. 337, 338 (1970).

The federal constitutional right to be present, though based
to a large extent upon the Confrontation C ause, also has a due
process component. That is, the right is not restricted to

situations in which the defendant is *“actually confronting
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W tnesses or evidence against him” but includes all trial-related
proceedi ngs at which the defendant’s presence “has a relation,
reasonably substantial, to the ful ness of his opportunity to defend
agai nst the charge.” United States v. Gagnon, 470 U.S. 522, 526
(1985) (quoting Snyder v. Massachusetts, 291 U. S. 97, 105-06
(1934)).

In addition to the protections afforded by the federal
constitution, a crimnal defendant’s right to be present at all
stages of trial is one recognized at common |aw, and is preserved
by Articles 5 and 21 of the Maryland Declaration of Rights. See
Tweedy v. State, 380 Md. 475, 490-91 (2004); Pinkney v. State, 350
Md. 201, 209 (1998); Stewart v. State, 334 M. 213, 224 (1994);
Bunch v. State, 281 Mi. 680, 683-84 (1978).

Maryland Rule 4-231 inplenments the right to be present.
Tweedy, 380 Md. at 491. The rule provides, in pertinent part:

(a) When presence required. A defendant shall be

present at all tines when required by the court. A

corporation may be present by counsel.

(b) Right to be present — Exceptions. A defendant

is entitled to be present at a prelimnary hearing and

every stage of the trial, except (1) at a conference or

argunent on a question of law, (2) when a nolle prosequ

or stet is entered pursuant to Rules 4-247 and 4-248; or

(3) at a reduction of sentence pursuant to Rules 4-344

and 4-345.

As subsection (b) (1) of Rule 4-231 nakes clear, a defendant is

not entitled to be present “at a conference or argunent on a



question of law. ”® This subsection (as well as subsections (2) and
(3)) enbodies the recognition that the constitutional and common
law right to be present is not absolute.* Rather, the question of
whet her the defendant’s right to be present extends to a particul ar
proceedi ng, such as a bench conference, is answered by reference to
whet her the content of the proceeding relates to the function of
the right. As Justice Cardozo wote for the Suprene Court of the
United States in Snyder v. Massachusetts, 291 U.S. 97 (1934), the
Constitution does not assure “the privilege of presence when
presence woul d be usel ess, or t he benefi t but a
shadow.” Id. at 106-07.

Snyder involved a defendant on trial for nurder who cl ai ned
that his right to due process was abridged when he was deni ed the
right to be present at the jury’'s inspection of the crine scene.
The prosecutor (as well as defense counsel) was permtted to point
out to the jury the “essential features” of the crine scene. I1d

at 110. The Suprenme Court held that due process was not viol ated

5 Rule 43 of the Federal Rules of Crimnal Procedure addresses a crim nal
defendant’s right to be present at every stage of the trial, and contains an
exception identical to that found in Maryland Rule 4-231(b)(1): “A def endant
need not be present [when] . . . [t]he proceeding involves only a conference or
hearing on a question of law.” Feb. R. CRim P. 43(b)(3). The predecessor rule
to Maryland Rule 4-231 “is virtually a pro tanto adoption of Rule 49 of the
Uni form Rul es of Crim nal Procedure (1952) proposed by the National Conference
of Conm ssioners on UniformState Laws,” and “[t] he progenitor of Rule 49 of the
Uni form Rules of Crimnal Procedure . . . is Rule 43 of the Federal Rules of
Crim nal Procedure.” Brown v. State, 272 Md. 450, 456-57, 464 (1974).

4 The right to be present at every stage of the trial can be waived by the
def endant . See Rule 4-231(c); Tweedy, 380 Md. at 492-94; see also Williams v.
State, 292 M. 201, 217-19 (1981) (holding that the comon law right to be
present at every stage of trial “should [] be nodified in |ight of present
conditions” to permt waiver). Waiver is not at issue in this case.
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because the defendant could not have been of assistance to his
counsel, had he been present. 1d. at 116-22.

The Suprenme Court applied this analysis in Kentucky v.
Stincer, 482 U.S. 730 (1987). That case involved a challenge to
t he defendant’s, but not his counsel’s, exclusion froma chanbers
hearing at which the trial court nmade a prelimnary ruling on the
guestion of whether two young children were conpetent to testify.
The Suprene Court held that the exclusion of the defendant from
this conference did not conpromse his right to confront the
Wi t nesses through cross-exam nation. I1d. at 740.

As for the defendant’s assertion that he was deprived of due
process, the Court restated in Stincer what it had said in Snyder:
“[Dlue process clearly requires that a defendant be allowed to be
present ‘to the extent that a fair and just hearing would be
thwarted by his absence.’”” 482 U S. at 745 (quoting Snyder, 291
U. S at 108). Consequently, the Stincer Court stated, “a defendant
is guaranteed the right to be present at any stage of the crim nal
proceeding that is critical to its outcone if his presence would
contribute to the fairness of the procedure.” Id. The Court
concluded that the defendant had not been denied due process
because his presence did not bear “a substantial relationship to
[the] defendant’s opportunity better to defend hinself at
trial.” Id. at 746. The Court relied upon the facts that the

questions asked of the child witnesses at the hearing did not
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relate to the crine itself, many of the questions were repeated at
trial, the children were subjected to “full and conplete”
cross-exam nation at trial, and the judge’s prelimnary ruling was
subject to reconsideration in light of the wtnesses’ trial
testinmony. 1d. at 740-46.

The Maryland cases follow this analysis when considering
whet her the defendant’s absence at a conference or argunment of
counsel worked a due process deprivation. See, e.g., Henry v.
State, 324 Md. 204, 226-27 (1991) (holding that the defendant did
not suffer a due process violation because he was unable to
establish that his presence at any specific conference woul d have
contributed to the fairness of the procedure); Brown v. State, 272
Ml. 450, 476-77 (1974) (holding that a chanbers conference, at
which the court and counsel agreed on how certain photographic
evi dence woul d be introduced, was not a stage of trial requiring
the defendant’s presence because the matter discussed “bore no
reasonabl e and substantial relationship to the opportunity of the
[defendant] to defend”); Martin v. State, 228 M. 311,
316-17 (1962) (holding that a chanbers hearing on a notion for

directed verdict involved a law argunent” and therefore
defendant’ s presence was not required); Sewell v. State, 34 M.
App. 691, 698 (holding that a chanbers conference on the State’s
notion in limine that an informant’s identity not be discl osed at

trial was “exclusively a discussion of law and not a stage of
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trial requiring the defendant’s presence), cert. denied, 280 M.
734 (1977); State v. Tumminello, 16 M. App. 421, 436-37 (1972)
(hol ding that a bench conference concerning the adm ssibility of
evi dence was not a stage of the trial at which the defendant had a
right to be present, even though facts were di scussed).

We know of no case from the Court of Appeals or this Court
hol di ng t hat the question of whether a particular event is a “stage
of trial” is answered differently under the Maryl and Decl arati on of
Ri ghts or comon | aw t han under the federal Constitution. Neither,
for that matter, do the <cases interpreting Miryland Rule
4-231(b)(1) (or its predecessor rules) suggest a broader
interpretation of the right to be present for “a conference or
argurment on a question of law than is given to the common |aw or
constitutional rights. Moreover, because the rul e does not define
what constitutes a “conference or argunment on a question of |aw,”
we | ook to case law for the answer. See Mi. Rule 4-231 Committee
Note (noting that, “[e]xcept when specifically covered by this
Rul e, the matter of presence of the defendant during any stage of
the proceedings is left to case law, and the Rule is not intended
to exhaust all situations”). We therefore determ ne whether
appellant was entitled to be present for the discussion of

Phillips's testinony by resort to the test devel oped i n Snyder and

Stincer and applied in the Maryl and cases.
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C. This case
The trial court determned that the discussion concerning
whether the State would be permtted to call Phillips in its

case-in-chief was a conference on a “question of law,” at which

appellant had no right to be present. The court’s ruling was
correct.
The conference covered two matters: (1) whether Phillips

woul d be allowed to testify in light of the defense’ s objection
that his identity as a witness cane too |ate; and—ence the court
ruled that Phillips would be permitted to testify—f2) the extent
to whi ch he coul d be i npeached by prior convictions. No testinony
was t aken, “hence there was no i nvol vement of the appellant’s right
to confrontation and to assist in cross-exam nation.” Brown, 272
Ml. at 476. Further, appellant cites no authority, and we know of
none, that entitles himto “confront” the State’s proffer of either
the circunstances under which it learned of Phillips or what he
woul d be expected to say about his conversation with appellant. W
conclude, therefore, that appellant’s presence was not required to
vindi cate his Sixth Anrendnment right of confrontation.

Neither did the exclusion of appellant from the conference
vi ol ate due process. Appellant argues that he was entitled to be
present because factual matter, and not nerely |l aw, was di scussed.
He asserts that, had he been present, he could have assisted his

counsel by countering the State’s proffer of what occurred between
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himand Phillips. To be sure, the State’s proffer included facts
about Phillips's expected testinony. Contrary to appellant’s
contention, however, this does not alter the nature of the
conference as one involving a question of |aw.

W note, prelimmnarily, that both the crime scene view in
Snyder and the conpetency hearing in Stincer had sone factua
content. Yet, in neither instance was this determnative of the
i ssue. Moreover, we recognized in Tumminello that there are tines
when a ruling on the admssibility of evidence “necessarily
i nvol ve[ s] sone factual discussions.” 16 Ml. App. at 436. As we
said in that case, “it is difficult to conceive that [the] issue
coul d be discussed in a vacuumwi t hout sone reference to the facts
of the particular case involved.” 1d. at 436-37.

The conference at issue in the case sub judice initially
involved the question of whether the State had violated
di scovery. Certainly the trial court’s decision on this question
entailed its know ng the circunstances under which the State cane
to learn about Phillips and appellant’s purported confession to
him As the court said, “The witness is not here, not going to be
testifying and | am nmeki ng a deci si on based upon a proffer of what
a wtness mght say as to whether or not they should be permtted
to produce this witness and call the witness or not.”

The trial court did not expressly find that the State had

vi ol ated discovery by choosing to inform the defense by letter,
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rather than orally, of Phillips’s existence as a possible w tness

for the State. The court neverthel ess nmust have concl uded t hat,

for whatever reason, the defense did not know about Phillips until
the eve of trial. The court therefore had to consider the
appropriate remedy to afford appellant a fair trial. It was quite

reasonabl e and appropriate for the court, in doing so, to ascertain
what Phillips’s testinony would be.

We cannot conceive of how appellant’s presence would have
assi sted his counsel in argunent on this discovery matter. | ndeed,
even had appel | ant been present and countered the facts contai ned
inthe State’s proffer, that woul d have had no bearing on the | egal
guestion the court had to decide at the conference, i.e., whether
the State should be permtted to call Phillips as a w tness.

In sum the matters discussed at the conference bore no
“reasonabl e and substantial relationship to the opportunity of the
[defendant] to defend,” Stincer, 482 U.S. at 730; appellant could
not have assisted in the decision nmeking, Snyder, 291 U.S. at
105-08; and he woul d have gai ned virtual |y nothing by bei ng present
at the discussion, Brown, 272 Ml. at 477. W hold therefore that
t he conference at which the court and counsel di scussed appellant’s
objectionto Phillips' s testifyinginthe State’s case-in-chief was
a conference on a question of law, at which appellant had no

entitlenent to be present. It follows that the trial court did not
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err when it denied appellant’s request that he be present at that
conf erence.
II.

Appel I ant next takes issue with the trial court’s handling of
a matter that arose when, at the close of the State’'s case, none of
appellant’s witnesses was inmmediately available to testify. He
directs us to the court’s requiring at that tine, and again
thereafter, a proffer of what the testinony of the w tnesses would
be, and then deciding, based on the proffers, that two of these
wi tnesses would not be permtted to testify. Appellant contends
that the court’s actions violated his fundanental right to present
a defense. W disagree.

The Si xth Amendnent to the United States Constitution provides
that, “[i]n all crimnal prosecutions, the accused shall enjoy the
right . . . to have conpul sory process for obtaining witnesses in
his favor, and to have the assistance of counsel for his
def ense.” Article 21 of the Maryland Declaration of Rights
establishes a simlar right in the context of State crimnal
proceedi ngs. WwWilson v. State, 345 Md. 437, 445 (1997).

The wilson Court quoted the Suprene Court’s decision in
Washington v. Texas, 388 U. S. 14, 19 (1967), for the proposition
that “*[t]he right to offer the testinony of w tnesses, and to
conpel their attendance, if necessary, is in plain terns the right

to present a defense, the right to present the defendant’s version
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of the facts as well as the prosecution’s to the jury so it may
decide where the truth lies.’” 345 M. at 447. The | aw
recogni zes, however, that “[t]he right of conpul sory process, under
both the Federal and State Constitutions, though fundamental, is
not absolute.” Id. at 448. A defendant does not have an
“‘unfettered right to offer testinony that 1is inconpetent,
privileged, or otherw se inadmssible under standard rules of
evidence.’” Id. (quoting Taylor v. Illinois, 484 U.S. 400, 410
(1988)). Consequently, the right of conpul sory process “is not
violated if a court declines to subpoena, grant a continuance to
| ocate, or otherw se assist in the apprehension or production of a
m ssing wtness” absent a showing that the witness’s testinony is
bot h adm ssi ble and hel pful to the defense. I1d.

As we shall explain, appellant was not deprived of the right
to present his defense.

A. The developing contention

As we have nentioned, none of appellant’s wtnesses was
pr esent in the courtroom when +the State concluded its
case-in-chief. And only one of themwas avail abl e by pager to cone
to court to testify. The trial court noted at the outset of the
di scussion that it had specifically enjoined both parties to have
their witnesses avail able in advance of when they m ght be needed,
to avoid delaying the trial. Nevertheless, the court entertained

the defense’ s explanation for why the w tnesses were not present.
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One of the wunavailable wtnesses was Oficer Wlls. The
defense conceded that the officer had not been served with a
subpoena.® The court asked what testinony the defense hoped to
secure fromthis witness. Counsel replied that she woul d question
Oficer Wells about the extent to which he or other officers had
“foll owed up” on his interviews of uninvolved eyew tnesses to the
shoot i ng. The court pointed out that this testinmony would be
hear say unl ess the persons interviewed were available to testify.
The court also noted that anything O ficer Wlls mght say about
i nadequacies in his role or other officers’ roles in the
investigation was irrelevant, because he was not the |ead
i nvesti gator.

Following this, the court took a brief recess. When the
proceedi ngs resuned, counsel advised the court that one of the
wi tnesses, O ficer Patel, had arrived. At the State’s suggestion,
the <court asked the defense to proffer Oficer Patel’s
testimony. Counsel responded that she did not know precisely what
the officer’s testinmony would be, but her questions would be
directed at ascertaining the bus schedule and route, and the bus
driver’s inability to corroborate the altercation between appel | ant
and the victins.

To this the court responded that nothing proffered “would be

adm ssi ble through [Oficer] Patel,” because his expected testinony

5> Defense counsel explained that she had obtained a subpoena for Officer
Wells, but the process server was unsuccessful in his attenmpt to serve it.
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woul d be either inadm ssible hearsay or irrel evant. The court

decided to release O ficer Patel. The court, however, allowed the
defense until the following norning to sumons Oficer Wlls to
court.

Upon reconvening the next norning, the court inquired if
appel l ant was able to secure O ficer Wlls’s attendance. The court
confirmed that the officer had not been subpoenaed before trial and
that the defense could not secure his attendance that day. The
record does not reflect that appellant asked for a continuance or
that the State be conpelled to produce Oficer Wlls. Even so, the
court said: “[Under the circunstances, | amnot going to require
the State to produce him and | amnot going to delay the trial to
bring him down here, particularly in light of the Court’s
determ nation that based upon the proffer, nothing he has to say
woul d be admi ssible.”

After discussion on other matters, the defense advised the
court that a “civilian” witness, Ms. Blizzer, was nowin court and
prepared to testify. Again the court asked for a proffer of the
Wi tness’s testinony. Def ense counsel objected to this, but
nevert hel ess responded that Ms. Blizzer would testify frompersona
know edge that one of the victins, N cholas Watson, frequented the
area where the shooting occurred and was known for “being raucous
and hooting at people.” Counsel explained that this testinony

woul d rebut Watson’s testinony concerning his good reputation in
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the community.

The court recognized that Wtson's character trait for
trut hful ness was at i ssue because he testified, but noted that Ms.
Blizzer's proffered testinmony would not address that character
trait. Instead, the proffered testinony was directed at
i npeachnent of Watson on a collateral issue. The court also
poi nted out that WAatson' s statenent about his good character in the
community came only in response to appell ant’ s cross-exam nati on of
hi m Def ense counsel added that M. Blizzer’'s testinony was
rel evant because it suggested that people other than appell ant
m ght have known that Watson had a habit of standing on the corner
where the shooting occurred, “do[ing] whatever he does.”
Concl udi ng that none of her testinony was rel evant, the court rul ed
that she would not be allowed to testify.

B. The trial court’s decisions

This is not a case in which appellant was deprived of his
right to present a defense. Appel l ant has cited no authority
suggesting that the court acted i nproperly, under the circunstances
of this case, by requiring proffers of what the defense w tnesses
m ght say and then ruling on the adm ssibility of their testinony.
Certainly we know of none. Rat her, the court’s actions fall
squarely within its broad discretion to control the trial.

The Court of Appeals has recently reiterated that “‘[t]he

conduct of the trial must of necessity rest largely in the control
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and di scretion of the presiding judge.’” Cooley v. State, 385 M.
165, 176 (2005) (quoting wilhelm v. State, 272 M. 404, 413
(1974)). The Court has al so recogni zed that “[a] defendant’s right
to present relevant evidence is not unlimted, but rather is
subject to reasonable restrictions. A defendant’s interest in
presenting such evidence my thus bow to accommodate other
legitimate interests in the crimnal trial process.” Pantazes v.
State, 376 Md. 661, 681 (2003) (quoting United States v. Scheffer,
523 U. S. 303, 308 (1998) (internal quotation marks omtted)). The
appel |l ate courts are not to interfere with the court’s handling of
the trial proceedings “unl ess there has been an abuse of discretion
by the trial judge of a character likely to have injured the
conpl aining party.” Cooley, 385 MI. at 176.

As we consider appellant’s first conplaint—the court’s
requiring proffers of the w tnesses’ expected testinony—we take
into account the following. The court adnonished all counsel at
the outset of this four-day trial to be certain to have their
Wi t nesses avail able so the trial could proceed wi thout undue del ay,
yet appellant had none of his witnesses i mediately avail abl e at
the close of the State’s case. Appellant had not summobnsed one of
the police witnesses, Oficer Wlls, to testify. Even so, the
court recessed for the day and allowed appellant an evening to
resolve all of the outstanding wtness issues. Appellant did not

formally or informally seek a continuance or other relief. And,

-21-



the proffers prevented the delay that would attend appellant’s
presenting wtnesses whose testinony would be entirely
I nadm ssi bl e.

These considerations |lead us to conclude that the court did
not abuse its discretion by ascertaining, through proffer, the
pur pose for which the def ense sought to have the witnesses testify.
Inasimlar context, the courts have nade it cl ear that requesting
a proffer is hel pful, even necessary, to a proper ruling. Wwilson,
345 Md. at 448 (stating that a defendant cannot nake out a
violation of the right to compul sory process unless he has first

made at | east a pl ausi bl e showi ng of how [the] testinony woul d
have been both material and favorable to his defense ”) (quoting
United States v. Valenzuela-Bernal, 458 U.S. 858, 867 (1982)).

We are al so unper suaded by appel | ant’ s argunent that the court
erred in denying himthe right to call the two witnesses who were
present, O ficer Patel and Ms. Blizzer, based on the proffers of

their expected testinony.® Mich of Oficer Patel’s testinony would

have been hearsay, a point defense counsel herself acknow edged.

5 To the extent that appellant’s argument could be read to include the
contention that the court erred in not allowi ng appellant additional time to
secure the attendance of Officer Wells, we reject the argunent, for severa
reasons. First, as we have nmentioned, the record does not reflect a request by
appel lant for a continuance. Second, appellant did not subpoena Officer Wells
before trial. Third, appellant’s proffer of the officer’s testi mony denonstrated
that it would have been inadm ssible on hearsay and rel evancy grounds, and so
woul d not have hel ped appellant in any event. See wWilson, 345 Md. at 448-49
(stating that a defendant is not entitled to the court’s assistance to obtain a
m ssing witness unless the defendant has made diligent efforts to secure the
wi t ness’s presence, and can show “that the testi mony of the witness would be both
adm ssi bl e and hel pful to the defense”).
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The court deened the remainder to be irrel evant. We generally
defer to the trial court’s rulings on the admssibility of
evi dence, including determ nations of relevance, and we do not
di sturb such rulings in the absence of an abuse of discretion. See
Merzbacher v. State, 346 MI. 391, 404-05 (1997); Behrel v. State,
151 Md. App. 64, 126, cert. denied, 376 Ml. 546 (2003). In neither
aspect of this evidentiary ruling did the court abuse its
di scretion. It follows that the court did not abuse its discretion
in declining to allow Oficer Patel to testify.

We cone to the sane concl usion about Ms. Blizzer. The court
ruled that she would not be permtted to testify only after it
became clear that she would be called to discuss a collateral
matter, i.e., Watson’s character for good conduct. This was an
area into which appellant was not automatically entitled to
vent ure. See MI. Rule 5-616(b)(2) (“[E]lxtrinsic evidence
contradicting awitness' s testinony ordinarily may be admtted only
on non-collateral matters[.]”). Moreover, it was appellant who
i ntroduced the subject of Witson's character by asking him on
cross-exam nation if he was known to be a “bully.” The court acted
within its discretion when it disallowed Ms. Blizzer’s testinony.

III.

Appel l ant raises two argunents related to the taking of the

verdi ct. He argues that the court erred, first, by denying his

tinmely request that the jury be polled and, second, by accepting
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the jury's verdict of “guilty” on two of the counts after the jury
initially returned a verdict of “not guilty” on those counts. The
record does not support either contention.
A. The trial proceedings

Qur disposition of both of appellant’s contentions requires
that we exam ne what occurred before and when the verdict was
recei ved. Appellant was charged, inter alia, with two counts of
attenpted first degree nurder based on the State’s all egation that
he had shot |Ibrahim Sidibe and N cholas Wtson. Before jury
instructions, the court discussed the verdict sheet wth
counsel . The court pointed out that the charges of attenpted first
degree nurder include the |esser included offenses of attenpted
second degree nurder. Wthout objection fromdefense counsel, the
court decided to organi ze the verdi ct sheet, on each of the charges
of attenpted nmurder, as follows:

. On the charge of Attenpted Murder of |brahim Sidibe,
we find the Defendant:

A.) Attenpted Second Degree Mirder:

B.) Attenpted First Degree Muirder:

* * %

I V. On the charge of Attenpted Miurder of Nicholas
Wat son, we find the Defendant:

A.) Attenpted Second Degree Mirder:
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B.) Attenpted First Degree Muirder:

Not Quilty

During its instructions, the court advised the jury that
appel l ant was charged with, anong other things, attenpted first
degree nurder. The court explained that the charge in fact
i ncluded two charges, the greater offense of attenpted first degree
murder and the | esser included offense of attenpted second degree
mur der . The court instructed the jury that, in order to find
appel lant guilty of the greater offense, it would have to find that
appellant acted with preneditation and deliberation. The court
further instructed the jury that it would receive a verdict sheet
reflecting these concepts.

Before the jury retired to del i berate, the court expl ai ned t he
verdi ct sheet, saying:

| have had, as | indicated, prepared a verdi ct sheet that

lists out the six counts for you, and the first one

listed inthe order in which they were originally read to

you is the attenpted nurder of |brahimSidibe.

Now, | put under here attenpted second-degree nurder

and attenpted first-degree nurder. As you have had

described to you during the course of the instructions,

the distinction between the two is that with attenpted

first-degree nurder, you have the additional presence of

preneditation and deliberation. So in addressing that
count, what | would ask you to do is first consider the

i ssue of whether the el enents of second-degree nmurder are

met, and if they are, then go on to consider whether the

additional elenent of first-degree nurder or attenpted

first-degree nurder, | should say, is net.

If you find that all elenents of attenpted

- 25-



first-degree nurder are net, then you would, in effect,

return verdicts as to both Aand B. First you would find

it was second-degree, and then you would find the

addi ti onal el enment was net, so you woul d answer guilty as

to bot h.

Alternatively, if you found that he was not guilty

of second-degree nmurder, you wouldn’'t go on to consider

first-degree because it is a |lesser-included of fense.

The jury retired to deliberate, and, after sone tinme, returned
to the courtroomto deliver its verdict. The follow ng took pl ace:

THE CLERK: Menbers of the jury, have you agreed upon
your verdict?

THE JURY: W have.

THE CLERK: Who shall say for you?

THE FORELADY: | will.

THE CLERK: Madam For eperson, please stand. On the
charge of Attenpted Murder of |brahimSidibe, how do you
find the defendant as to second degree nurder?

THE FORELADY: Not guilty.

THE CLERK: On the charge of First Degree Assault on
| brahi m Si di be, you find the defendant?

THE FORELADY: |’msorry; could you repeat that?

THE CLERK: On the charge of First Degree Assault on
| brahi m Si di be, you find the defendant?

THE FORELADY: CGuilty.

THE CLERK: On the charge of Use of a Handgun in a Crine
of Violence relating to Ibrahim Sidibe, you find the
def endant ?

THE FORELADY: Cuilty.

THE CLERK: On the charge of Attenpted Murder of Ni chol as
Wat son, you find the defendant?
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THE FORELADY: Cuilty.

THE CLERK: Excuse ne. That is Attenpted Second Degree
Murder. Let nme read that again. | apol ogize.

THE FORELADY: You are not reading the whole thing.
THE CLERK: | apol ogi ze.

THE COURT: But what he is doing is with respect to the
counts as to the Attenpted Murder of M. Sidibe and/or
M. Watson. What he is asking first is the issue as to
second degree -—-

THE FORELADY: Right.

THE COURT: — because we advised you to answer that
guestion first and then first degree. So do you want him
to go back and ask the first question again?

THE FORELADY: Yes.

THE COURT: Ckay. So let’s go back to the first question
again, and he is just asking it in two parts because that
is the way we asked you to approach it.

THE FORELADY: Yes.

[ THE STATE]: Could we approach the bench, Your Honor?

THE COURT: Ckay. [To the jury] Have a seat for a
second.

At the bench, the follow ng was sai d:

[ THE STATE]: It is very clear to nme that what they have
done is they found himguilty of Attenpted First Degree
because she is standing there waiting to say that.

THE COURT: | don’t think that is what has happened. |
think that she —-

[ THE STATE]: There is no question.
THE COURT: But | think that she has nessed up the
verdi ct because | saw Juror No. 3 shaking her head no and

Juror No. 4 | ooked surprised when they said as to Count
1. So | think that she is confused as to the way they
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ver di

have read it, but we will find out.

W wll go back and voir dire them and |
ultimately will look at the verdict sheet before we
hearken the jury, but I amnot going to ook at it until
we have gone through each of the questions.

The bench conference concluded and the clerk retook
ct, beginning with count 1.

THE CLERK: | will start beginning with Count 1. On the
charge of Attenpted Murder of |brahim Sidibe, you find
t he defendant (A) Attenpted Second Degree Mirder?

THE FORELADY: Not Guilty.

THE CLERK: (B) Attenpted First Degree Murder?

THE FORELADY: Cuilty.

THE CLERK: On the charge of Attenpted Murder of N chol as
Watson, you find the defendant (A) Attenpted Second
Degree Murder?

THE FORELADY: Not guilty.

THE CLERK: (B) Attenpted First Degree Mirder?

THE FORELADY: Guilty.

THE CLERK: On the charge of First Degree Assault of
Ni chol as Watson, you find the defendant?

THE FORELADY: Guilty.

THE CLERK: On the charge of Use of a Handgun in a Crine
of Violence Relating to Nicholas Watson, you find the
def endant ?

THE FORELADY: Cuilty.

THE COURT: Can | see the verdict sheet, please. You can
have a seat back over there for a second. [To counsel:]
Conme on up.

The parties cane to the bench and the foll ow ng ensued:
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THE COURT: As to the second degree, it [the verdict
sheet] is blank, and it 1is inconsistent wth the
i nstructions that | gave them so | think what | have to
do is instruct themthat, you know, they could not find
himguilty of Attenpted Murder in the First Degree if he
were not guilty of Attenpted Murder in the Second Degree
because it is a necessary | esser included.

It has not been hearkened or the jury has not been
polled, so it is not final.

[ DEFENSE COUNSEL]: Could I ask you to hearken --
actually poll, | guess.

THE COURT: No.
[ THE STATE]: No, you can’t do that.

THE COURT.: The verdict on its face 1s inconsistent. I
mean, she has announced —- and this doesn’t even reflect
what she has announced -- this 1is blank, and she has
announced not guilty herself; okay? As to the second
degree.

I think what | should do is as to the first and
fourth counts remnd them that | instructed them that
only if you found himguilty of attenpted second degree
mur der woul d you then proceed to consider first, so that
a verdict of not guilty as to second degree nurder woul d
be i nconsistent with the Court’s instructions and that if
in fact their verdict was guilty as to second degree
murder, then we need to have that indicated on the
verdi ct sheet and have themreturn to the jury roomto
further deliberate.

[ THE STATE]: Right.
[ THE STATE]: Right, okay.

[ DEFENSE COUNSEL]: Well, basically, you are telling them
to go back and find himguilty of second degree nurder.

[ THE STATE]: No.

[ DEFENSE COUNSEL] : My 1?7 | want to nmake a court
record. First of all, right nowl amgoing to ask for a
mstrial. Secondly, | object to you sending them back

and instructing them which is what you are doing, that
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t hey have to go back and find himguilty of second degree
murder in order to make their other verdicts consistent
because | think that is what you are doing.

She al ready announced — she al ready announced t hat
he is not guilty of second degree nurder, and basically
your instruction is that you have to go back and you have
to check off the box that he is guilty of second degree
nmur der .

| think that is inappropriate.

THE COURT: Ckay. First of all, | think that is a gross
overstatenent of what | said | would i nstruct themto do

What | would instruct themis remnd them that |
told them that they could not proceed or should not
proceed to consi der the i ssue of whether he was guilty of
first degree nurder until they had first deci ded whet her
he was guilty of second degree nmurder, and that if in
fact they determned that he is not guilty of second
degree nurder, they would not even proceed to consider
first degree nurder.

Now i s there anything about that statenent that is
wong as a matter of |aw?

[ THE STATE]: No, there is nothing wong with the
statenment as a matter of |[aw, Your Honor.

THE COURT: Ckay. So then all 1 am doing is advising
them of what is a correct statenment of the law and
rem ndi ng them of the instruction.

For one, the verdict sheet does not refl ect what she
said, so that needs to be corrected in the first
instance, and | don’t think that I amcoercing themto do
one thing or the other.

| mean, quite frankly, | dothink it is pretty clear
from the verdicts that they recorded — or from the
verdi ct that she announced that the jury has concl uded he
isguilty of attenpted second degree nmurder because it is
a lesser included of the offenses that he is guilty of,
but if they didn't, then he would not -- be not guilty of
first degree nurder

The def ense reargued, unsuccessfully, that the jury shoul d not
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re-deli berate on the inconsistent verdict, because it already had
been announced. The court again pointed out that, when the
f oreperson announced the verdict, “two or three of the other jurors
started shaking their heads no.” Discussion then turned to what
the court should say to the jury. Following that, the bench
conference concluded and the court instructed the jury:

THE COURT: Okay. Ladies and gentlenen, there is sone
confusion with respect to the verdict sheet that we need
to clear up, and what | amgoing to do is rem nd you of
that portion of the instructions that I gave you when we
tal ked about the counts of attenpted nurder, and what |
have instructed you is that attenpted second degree
murder is a necessary |l esser included of attenpted first
degree nurder.

Attenpted first degree nmurder has that additiona
el enent of preneditation and deliberation so that if in
fact you conclude that he is not quilty of attenpted
second degree nurder, you wouldn’t even reach the issue
of whether he is guilty of attenpted first degree mnurder.

In addition to that, although the forel ady announced

that the jury's decision had been not guilty as to

att enpt ed second degree nurder, neither box i s checked on

t he verdict sheet and so we need to have that clarified,

and certainly I would rem nd you that your verdict nust

be unani mous with respect to that count; okay?

So with that having been said, let me ask you to

take the verdict sheet back, retire to the jury room

take as long as you need, and we will await further word

fromyou.

The jury retired to the jury room to «continue its
deliberations. A brief discussion ensued anong counsel and the
court concerni ng whether the jury shoul d be given a new, conpletely
bl ank verdict sheet, as the defense requested. Before that issue

could be resolved, the jury concluded its deliberations and
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returned to the courtroom

As pronounced by the foreperson, the verdict on all counts,
i ncl udi ng attenpt ed second degree nurder and attenpted first degree
murder, was “qguilty.” The jury was polled and expressed its
unani nous agreenent with the verdict. The court, upon hearing from
both parties that a hearkening was unnecessary, said: “Then,
| adies and gentlenen, the jury having been polled, that wll
constitute the formal rendering of your verdict here in open
court.” The court thanked the jury for its service and di scharged
it.

B. Appellant’s request for polling

Appel | ant argues that the court commtted reversible error
when it denied his request that the jury be polled before the court
sent the jury back for further deliberations. He contends, first,
that the verdict, by then, was “final” because the foreperson had
announced a verdict on each of the six counts before the
jury. Fromthis prem se, he argues that the court had to accede to
his request for polling at that tine. W do not agree with either
prong of this argunent.

A defendant is entitled to have the jury polled to assure
hinmsel f that the verdict reflects the decision of each and every
juror. Harris v. State, 160 Ml. App. 78, 100 (2004). Maryl and
Rul e 4-327 addresses the right to a poll of the jury and provides,

In pertinent part:
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(a) Return. The verdict of a jury shall be unani nous
and shall be returned in open court.

* * %

(e) Poll of jury. On request of a party or on the
court’s own initiative, the jury shall be polled after it

has returned a verdict and before it is discharged. |If

the jurors do not unani nously concur in the verdict, the

court may direct the jury to retire for further

del i beration, or may di scharge the jury if satisfiedthat

a unani mous verdict cannot be reached.

The rule thus establishes that the time for polling the jury
is after the verdict has been returned and before the jury is
di scharged. But, “neither hearkening nor polling cures a verdict
that is defective when it is hearkened or polled in its defective
form” Smith v. State, 299 Md. 158, 169 (1984). Therefore, when
a jury's verdict “‘is anbiguous, inconsistent, unresponsive, or
ot herwi se defective,”” the trial court has a duty to call the
defect to the jurors’ attention and “‘to direct themto put the
verdict in proper formeither in the presence of the court or by
returning to their consultation room for the purpose of further
del i beration.’” Lattisaw v. State, 329 M. 339, 345 (1993)
(quoting Heinze v. State, 184 M. 613, 617 (1945)). | ndeed,
“Tulntil the case is renoved fromthe jury's province the verdict
may be altered or withdrawn by the jurors, or by the dissent or
non- concurrence of any one of them” Smith, 299 MI. at 168.

In the present case, the trial court heard the foreperson's

I nitial announcenent of the verdict; sawthe other jurors’ reaction

to the first verdict; and observed that, contrary to the court’s
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instructions, the jury had I eft blank the line on the verdi ct sheet
where it was to indicate its verdicts on the |esser included
charges of attenpted second degree nmurder. The court declined
appel l ant’ s request for an inmedi ate poll of the jury and deci ded,
i nstead, that the jury should be returned to its deliberations to
cl ear up the confusion.

The court carefully re-instructed the jurors before sending
them to their deliberations. The court advised the jurors that
“there is sone confusion with respect to the verdict sheet that we
need to clear up,” and rem nded them of the court’s instructions
that, if they found appellant not guilty on attenpted second degree
murder, they should not “even reach the issue of attenpted first
degree nurder.” The court instructed the jurors to clarify their
verdi ct on the attenpted second degree nurder count by marking the
verdict sheet. The court also infornmed the jurors, once again,
that their verdict “nust be unani mous with respect to that count.”

The jury re-entered the courtroom with its verdict shortly
thereafter. The foreperson announced the verdict of guilty to al
counts. The verdict sheet reflected that verdict. The jury was
t hen pol |l ed, and each juror agreed that the verdi ct as announced by
the foreperson represented that juror’s decision. Then, and only
then (the court and the parties having agreed that hearkening was
unnecessary) was the verdict final. See Johnson v. State, 325 M.

511, 516 (1992); Hoffert v. State, 319 MI. 377, 386 (1990); see
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also Jones v. State, 384 M. 669, 682-84 (2005) (discussing that
the “‘return” of a verdict” is “conprised of three distinct
procedures, each fulfilling a specific purpose,” nanely (1) the
foreperson’s answering the inquiry of the clerk and stating the
jury's verdict to the court; (2) the polling of the jury, if
requested, to ascertain the unanimty of the jury's verdict; and
(3) the hearkening of the jury to the verdict, to announce formally
the recording of the verdict).

The court was not required to have the jury polled until the
court was confident that the verdict was not *“anbiguous,
I nconsi stent, unresponsive, or otherw se defective[.]” Lattisaw
329 Md. at 345; see Bates v. State, 127 M. App. 678, 700, cert.
denied, 356 M. 635 (1999); Rice v. State, 124 Md. App. 218, 224-25
(1998), cert. denied, 353 M. 270 (1999). It was clear to the
court that the verdict the foreperson announced was at the |east
anbi guous and, given the reaction of other jurors, likely not an
accurate reflection of what the jury had decided. W find no error
inthe court’s decision to return the jury to its deliberations to
clarify its verdict and the verdict sheet. Indeed, it was the safe
and proper thing to do. See Lattisaw, 329 MI. at 347 (observing
that the “safest” course of action to resolve an anbi guous verdi ct
is “to send the jury out for further deliberations in accordance
with Maryland Rule 4-327(e) . . . with the sinple instruction that

their verdict be unani nous”).
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Once the jury clarified its verdict, and announced it,
appel l ant received that to which he was entitl ed under the case | aw
and Maryland Rule 4-327: a polling of the jury after it returned
its verdict and before it was di scharged.

C. The Final Verdict

Appel l ant’ s | ast argunent, that the court erred by accepting
a “legally inconsistent verdict,” depends on a prem se we have
rejected, that the jury' s verdict becane “final” when first
announced by the foreperson. W have expl ai ned why t he verdict was
not final at that time, and why the court properly sent the jury
back to its deliberations to rectify what anmounted to a defective
verdict on the counts charging attenpted first and second degree
mur der .

The jury's verdict finding appellant guilty on all charges,
confirmed by the poll, was the final verdict. See Johnson, 325 M.
at 516; Hofrfert, 319 M. at 386. That verdict was neither
factually nor “legally” inconsistent. There is no cause for it to
be di st urbed.

JUDGMENTS AFFIRMED.
COSTS TO BE PAID BY APPELLANT.
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