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In the GCircuit Court for Prince George’s County, Rita
Underwood Gary, appellee, asserted a nedical nal practice claim
agai nst Doct ors Shaheer Yousaf and CGeorge J. Matthews,
appel l ants, who had (1) treated appellee for injuries she
sustai ned in an autonobile accident, and (2) testified on
appel l ee’s behalf during the trial of her personal injury
action against the driver of the other vehicle involved in
that accident. A jury agreed with appellee’s claimthat
appel  ants had subjected her to “unnecessary” post-accident
surgery. Appel  ants now present the foll ow ng questions for
our review

l. Did the trial court err as a matter of
| aw by denyi ng appellants’ notions for
summary judgnent and/or notions for
j udgnment notwi t hstandi ng the verdi ct,
as appellee’ s claimwas barred by the
application of the doctrine of

judi ci al estoppel ?

1. Did the trial court err as a matter of
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| aw by denying appellants’ notions for
sumary judgnent and/or notions for

j udgnent notw t hstandi ng the verdict,

as appellee’s claimwas barred by the
application of the doctrine of

col | ateral estoppel?

Did the trial court err as a
matter of |aw by denying

appel lants’ notions for sumary

j udgnment and/or notions for

j udgnment notwi t hstandi ng the
verdi ct, as appell ee was awar ded
all damages froma jury in a
prior litigation and received a
satisfaction, thereby elimnating

any recoverabl e damages?

Did the trial court err in denying
appel lants’ notions for new trial
and/or remttitur based on the fact

t hat appel | ee had been awarded damages

to which she was not entitl ed?



For the reasons that follow, we shall reverse the judgnent of
the circuit court.
Factual Background

On July 10, 1991, appellee sustained a | ower back injury
in an auto accident caused by the negligence of one Marie
Thonmpson (Ms. Thonpson). Appel |l ee sought nedical treatnent
for her injury and saw appel |l ant Yousaf in August of 1991.

Dr. Yousaf prescribed (1) additional nedication, (2) physica
therapy, and (3) a back brace. Appellee returned to Dr.
Yousaf the next nonth, conplaining that her condition was
worsening. At this time Dr. Yousaf suggested that appellee
(1) wear a back brace, (2) attend “back school” to help
prevent further pain, and (3) |ose some weight to alleviate
pai n.

When appellee’s condition had not inproved by October of
1991, Dr. Yousaf suggested “facet block treatnent,” which
consisted of an injection of anesthetic and cortisone into the
facet joint at a particular point on her spine. Appellee
agreed to this procedure, and underwent several series of
injections. Wen the injections only alleviated the pain on a
tenporary basis, Dr. Yousaf concluded that appellee was

suffering frompost traumatic facet syndrome, and referred her



to a neurosurgeon, appellant Matthews. Appellee net with Dr.
Matt hews in March of 1992.

Dr. Matthews agreed with Dr. Yousaf that appellee was
suffering fromlunbar facet injury syndrome. Both doctors
expl ai ned to appell ee that bone fusion surgery was a possible
cure, but carried certain risks and no guarantees. Appellee
agreed to have the surgery. On May 20, 1992, appellants
performed what is known as an “anterior interbody fusion and
associated iliac crest bone graft harvest.” On August 3,
1992, during a post-surgical appointnment, appellee infornmed
Dr. Matthews that she had consi derabl e i nprovenent to her back
and Dr. Matthews noted that her swelling had subsided. On
April 16, 1993, appellee infornmed Dr. Yousaf that her pain and
function levels had inproved significantly since the
oper ati on.

Procedural History

A The Charles County Litigation: Appellee v. Thonpson

In the GCircuit Court for Charles County, appellee
asserted an auto negligence action against Ms. Thonpson.

Prior to trial, appellee was placed on notice through pretrial
di scovery that Ms. Thonpson’s defense woul d include the
contention that appellee’ s post-accident surgery was

“unnecessary.” Appel |l ee deci ded, however, to ask the Charles



County jury for an award of damages that included conpensation
for her surgery. Appellee’ s direct exam nation included the
foll ow ng testinony:

A. He [Dr. Yousaf] had told ne that they

can only give 3 blocks and that if after

the third one we woul d have to tal k about
surgery.

Q There conme a tinme you spoke with him

about surgery. \Wat type of surgery did he
i ndi cate woul d be necessary?

A In [sic] an anterior fusion.

Q Did he explain or describe the type of
surgery to you?

A. Yes.

Q D d he reconmend or encourage it or what
was the situation?

A. He had said that it would possibly help
my back and the pain but there were no
guar ant ees.

Q Did he [Dr. Matthews] have any
di scussion with you at that tinme relative
to the necessity for any surgery?

A. Yes.

Q Wiat if anything did he tell you would
be the type of surgery that would be

per f or med?

A. An anterior fusion.

Q D d he explain to you by an anteri or
fusion what was nment [sic] by it?



A. Yes.
(enmphasi s added).

Appel l ee called Dr. Yousaf to testify in support of her
personal injury claimagainst Ms. Thonpson. The follow ng
transpired during his testinony:

Q Now, Doctor, I want to show you, Doctor,
et me ask you this, do you have an
opi ni on, medical probability, the operation
you performed in and assisted in was
necessary to have in her case.

A. Based on indications (enphasis added).

Appel l ee also called Dr. Matthews, who testified that
appel lee’s surgery was related to “trauma fromthe acci dent of
July 10, 1991.”

Ms. Thonpson’s defense included the contention that
appel l ee’s May 20, 1992 surgery was unnecessary. Two expert
W tnesses testified in support of that contention. Dr.
| gnaci o Rodriguez opined that appellee suffered a soft tissue
injury and, because there was no damage to her facet, surgery
was unnecessary. Dr. Joseph Finizio testified via a
vi deot aped deposition that, because appellee did not have
facet injury syndrone, surgery was not required.

The cl osi ng argunment of appellee’s counsel included the

foll owi ng conment s:

or we can try surgery but wait a



mnute I want a second opinion. | want
soneone else to ook at it. Then she goes
to Dr. Matthews, different discipline,
different specialty, not an orthopedic
surgeon, a neurosurgeon, an individual that
practiced and operates in this area as one
of the specialists. He exanm nes her, has
her history, he goes down the exact sane
way down the back and the hips..

Doctor Matthews says you don’t have a
di sk problem That is specifically what he
said. He said you have a disruption of
facet joints and it is |locking up up [sic]
t hose di sks, and when you are wal ki ng t hey
were noving together and it rubs and it has
to be corrected or you have to live with
it. And he goes through the nature of the
exam he goes through what he has —what it
will be and he says it may or nmay not be
hel pful. What do you want to do? She says
| have got to have relief and she goes to
surgery. Now what happens in surgery? |
amnot going to get into all the
technicalities, it has been explained to
you. But she had sone relief. She cane
out a better person physically than when
she went in.

She is now classified to be 30 years
permanently injured. 30 percent
permanently injured...

Error is what | believe we have in
Doctor Finizio s studies and reports. Wy?
They all tell us there was no degenerative
di sk material whatsoever in this woman’s
body. And they are going to read Dr.

Matt hews’ report in these records, a
surgical report. And he tells you that he
took disk material fromthe body fromthe
facets and the facets went down to

pat hol ogy. What does pat hol ogy thi nk about
t he di sks when they examne it? What does
it reveal? It reveals degenerative disk
material....

And | think there was sone
i nprovenent. It doesn’t nmake any



di fference what | think, whether there was
or wasn’t, Ms. Underwood has stated there
was i nprovenent, that she feels better...

The way it was. Shakespeare said it
years and years ago, in the play the
Merchant of Venice. A pound of flesh. A
pound of flesh. What price on it? ..

It [the surgery] was an attenpt to
alleviate the pain. She didn't deny that.
That is part of the progressive step where
we’'re going. You didn’t hear any testinony
sayi ng that he [the surgeon] shouldn’t have
done that. It was called for and it was an
effort to relieve this wonan. Do you think
she wanted to go to surgery? Do you think
she wants the ugly scar in front of her?

She did it because she needed the aid
and assi stance (enphasi s added).

Al t hough the jury returned a verdict for appellee, it
awar ded her only $8,337.00 for nedical expenses, $750 for | ost
wages, and no damages for pain and suffering.! Appellee noved
for a newtrial on the issue of danages. When that was
deni ed, she noted an appeal to this Court. Wile that appeal
was pendi ng, appellee settled her claimagainst Ms. Thonpson,
filed an Order of Satisfaction, and dism ssed the appeal.

B. The Prince CGeorge’s County Litigation: Appellee v.
Appel I ant s

In the Grcuit Court for Prince George’ s County,
approxi mately one week after she settled her claimagainst M.

Thonpson, appellee filed a nmedical nal practice clai magai nst

Y The jurors were not presented with a “special” verdict sheet that
required themto answer whether they were persuaded that appellee’ s surgery
was necessary.



appel l ants in which she sought the identical anpbunt of damages
that she had sought in the auto negligence case. Appellants
moved for summary judgnent, arguing that appellee’s clains
agai nst themwere barred as a result of the claimshe had
asserted agai nst Ms. Thonpson in Charles County. Those

noti ons were denied and the case proceeded to trial.

During opening statenents, appellee’s counsel told the
jury that appel |l ee’ s case agai nst appellants was based on,
“anmong ot her things,” an unnecessary operation. Appellee
of fered the deposition testinmony of Dr. Finizio who opined
t hat appell ee was not a candidate for surgery. According to
Dr. Finizio, while appellants nmet the standard of care with
regard to the surgery, they failed to neet the standard of
care with regard to the decision to operate. Appellee also
of fered the deposition testinony of Dr. Rodriguez, who opined
that the surgery was unnecessary.

Appel  ants defended the claimon the grounds that the
surgery was necessary and that, not only did appell ee consent,
but her condition inproved thereafter.? Dr. Yousaf explained
t he purpose of the surgery and how it related to appellee’s

condition. Dr. Matthews testified that he treated appellee

2Appel |l ee admitted on cross-exanination that there was a 50%
i mprovenent after surgery.
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because Dr. Yousaf exhausted all conservative treatnent and it
was “believed that surgery may have to be an option.” He also
testified that appellee’s condition was nmuch better after the
surgery.

The jurors were instructed that the

only issue in the case is whether the
surgical treatnent was negligent or not.

During appel l ee’s closing argunent, her counsel argued that

here’s a woman who has two | evel s of her
back totally changed. The nmechanics wll

never work again. She will live and she
will suffer with it. She will lift her
children, she will put themdown. She wll

have to wal k, she will have to go up steps,
she will have to go down steps. She
probably will never wear a high heel again.
Al'l of these things that she will do, which
we all normally do, will create pain. And
we suggest to you that that pain is caused
by a totally conpl etely unnecessary
operation, that it didn’t have to happen,
but it did (enphasis added).

The jury found in favor of appellee and awarded her
$437,073.69 in damages. The circuit court denied appellants’
post-trial notions and this appeal foll owed.

Di scussi on

| . Judi ci al Est oppel

The circuit court gave the follow ng explanation for
denyi ng appel lants’ notion for summary judgnent:

| don’t see anything in the | aw t hat
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precludes the plaintiff from pursuing a
medi cal negligence action against the very
doctors who treated her in the underlying
tort case...

The whol e reason that we have a
separate schene of litigation for health
clainms issues is that a patient nust rely
on her treating physicians in the
aut onobil e case in deciding what, if
anything, to do about it. The nmere fact
that the auto tort feasor was found to be
negligent, and therefore responsible for
any consequenti al damages does not precl ude
her fromlater determning that the
physi ci ans who treated her were in fact
negligent as well.

And | believe to rule otherw se would
be to turn the health care arbitration
system desi gned by the Legislature on its
head, because it would require that the
plaintiff pursue both clains sinultaneously
in the sane lawsuit, and... if she elects
todoit in tw separate actions, she could
very well end up with no recovery fromthe
back surgery fromeither tort feasor, and
that is not fair. Gbviously, if it is
necessary and the defendants here win, and
if it was necessary, then the verdict in
the other suit stands and there’s no
problemwith it.

On the other hand, if in the other
suit she elected to believe it was not
necessary and therefore chose not to seek
recovery fromthe original tort feasor for
it, it is possible to end up with no
recovery for the back surgery at all.

We are persuaded that the circuit court erred in denying

that notion.® In the Charles County case, appellee asserted

8 Summary Judgnment is appropriate when there is no dispute as to any
material fact and the party is entitled to judgnent as a matter of |aw
Mi. Rul e 2-501. The standard of appellate review “is whether the trial court
was legally correct.” Saponari v. CSX Transp., lnc., 126 M. App. 25, 37, cert.
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t hat her bone fusion surgery was necessary. In the Prince
CGeorge’ s County case, she asserted that this surgery was
unnecessary. “Judicial estoppel, or the doctrine of

i nconsi stent positions, precludes a party who assuned a
certain position in a prior |egal proceeding and who secured a
judgment in his or her favor fromassum ng a contrary position
in another action sinply because his or her interests have
changed. ... The doctrine rests upon the principle that a
litigant ‘should not be permitted to lead a court to find a
fact one way and then contend in another judicial proceeding
that the sane fact should be found otherwise.”” Cty of New
York v. Black Garter, 179 Msc.2d 597, 685 N. Y.S. 2d 606, 608-
09 (N.Y.1999) (citing Ford Motor Credit Co. v. Col onial
Fundi ng Corp., 215 A D.2d 435, 436, 626 N.Y.S. 2d 527

(N.Y.1995)). The purpose of the judicial estoppel doctrine
was best laid out in Kraner v. d obe Brewing Co., 175 M. 461
469 (1938), cited in WnMark Ltd. Partnership v. Mles &
St ockbridge, 345 Md. 614, 620 (1997):

If parties in court were pernmtted to

assume inconsistent positions in the trial

of their cases, the useful ness of courts of
justice would in nost cases be paral yzed;

deni ed, 353 Md. 473 (1998) (internal citations onmitted). On review, “an
appel l ate court determ nes whether there was sufficient evidence to create a
jury question.” Id.
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the coercive process of the |aw, avail able
only between those who consented to its
exerci se, could be set at naught by all.
But the rights of all nen, honest and

di shonest, are in the keeping of the
courts, and consistency of proceeding is
therefore required of all those who cone or
are brought before them It may
accordingly be laid down as a broad
proposition that one who, w thout m stake

i nduced by the opposite party, has taken a
particul ar position deliberately in the
course of litigation, nmust act consistently
with it; one cannot play fast and | oose.

[A] party will not be permtted to
occupy inconsistent positions or to take a
position in regard to a matter which is
directly contrary to, or inconsistent wth,
one previously assunmed by him at |east
where he had, or was chargeable with, ful
know edge of the facts and another will be
prejudi ced by his action.

Wl son v. Stanbury, 118 M. App. 209, 214-15 (1997)(citing
Kraner, supra; WnMark, supra).?

Appel l ee’s current assertion that her surgery was
unnecessary is directly contrary to her prior assertion that

the surgery was necessary. W recognize that pretrial notice

4See also Melton v. Anmderson, 32 Tenn. App. 335, 222 S.W3d 666, 669
(Tenn. App. 1948) (where a party “states on oath in forner litigation, either in
a pleading or in a deposition or on oral testinony, a given fact as true, he

will not be permitted to deny that fact in subsequent litigation.”); Bubis v.
Bl ackmun, 58 Tenn. App. 619, 435 S.W2d 492 (Tenn. App. 1968) (standi ng for the
proposition that Tennessee courts will apply the doctrine of judicial estoppe

to preclude parties from naintaining inconsistent positions in tw |awsuits,

wi t hout proof of deliberate nisstatenments of fact.); Stearns Coal & Lumbar Co.
v. Janestown R R Co., 141 Tenn. 203, 208 S.W 334 (Tenn. 1919) (distinction

bet ween judicial estoppels frominconsistent sworn statenents (not requiring a
showi ng of prejudice), and inconsistent |egal positions.).

14



of Ms. Thonpson’s “unnecessary surgery” defense placed
appellee in a difficult position. As the Court of Appeals has
poi nted out, however, “[t]he difficulty presented where clains
arise jointly against health care providers and non-health
care providers is not insurnountable.” Widig v. Crites, 323
Md. 408, 418 (1991). Upon discovery of the “unnecessary
surgery” defense, appellee was required to consider a nunber
of unpl easant choices. Those choices, however, have
consequences. Appellee chose to argue in Charles County that
her surgery was necessary. Consequently, she could not
thereafter argue in Prince George’s County that her surgery
was unnecessary.
1. Satisfaction of Appellee s Damages C ai m
We are al so persuaded that the circuit court erred in

rejecting appellants’ argunent that appellee’s claimhad been
“satisfied.” In Mrgan v. Cohen, 309 Md. 304 (1987), the
Court of Appeal s explained that the | aw of satisfaction
operates as foll ows:

| f rel eases given under the circunstances

of these cases do not, as a matter of |aw,

bar action against one in [appellee’ s]

position, it follows that the satisfaction

of a judgment against... the original

tortfeasor, in an action to which

[ appel | ee] was not a party, should have no

greater effect. The policy inplicated here
i s that agai nst double recovery for the
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same harm... But the policy against double
recovery does not apply when a judgnent

agai nst the original tortfeasor for the
original tort only has been satisfied, at

| east when the subsequent tortfeasor has

not been joined in that suit. See

Rest at enent (Second) of Judgnments 850
(1982). Like the question of intent with

respect to the anbi guous rel eases,
presented with a question of fact:

we are
Did the

satisfied judgnent include damages for both

torts, or just the original tort?

If the

judgnment in fact enconpassed the forner,
[ appel | ant’ s] cl ai m agai nst [appel lee] is
barred because she has received ful

conpensation for all her injuries;

ifoit

enconpassed only the latter, her claimis
not barred because she has been conpensated
only for the initial harm caused by [the
defendant driver in the first case]. This

is a question of fact for the trial court
(enmphasi s added).
Id. at 320-21. 1In this case, no reasonable trier of fact

could find that appellee did not seek conpensation for her

surgery fromthe Charles County jury. Thus,

the settl enent of

t hat case included “satisfaction” for her bone fusion surgery.

In Brandt v. Eagle, 312 Pa. Super.171, 602 A 2d 1364

(1992), appeal denied, 532 Pa. 653, 615 A 2d 1310 (Pa.1992),

t he Superior Court of Pennsylvania held that

“a plaintiff who

has marked satisfied a judgnent against one tort-feasor for

| ess than the full anpbunt of the judgment is barred from

mai ntai ni ng a second acti on agai nst another tort-feasor for
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the same harm” |[Id. at 172.° That case involved a plaintiff
who (1) was injured in a notor vehicle collision, (2) filed a
| awsuit against the other driver, (3) filed a second | awsuit
al l eging nmedi cal mal practice in the treatnent she received as
a result of the auto accident, and (4) settled her claim

agai nst the defendant driver while the second suit was still
pendi ng.

According to the Brandt Court, although a plaintiff “may
obtain a judgnment against several tort-feasors for the sane
harm he or she is entitled to only one satisfaction for that
harm” 312 Pa. Super. at 176. (G ting Thonpson v. Fox, 326
Pa. 209, 192 A 107 (1937); Franklin Decorators, Inc. v.

Kal son, 330 Pa. Super. 140, 479 A.2d 3 (1984)). The rationale
for this rule is that

the renedy provided to an injured person is

to receive only one full conpensation for

the wong done to him

Id. at 177. Once the judgnent is “marked satisfied,”

> See al so Penni ngton v. Bluefield Orthopedics, P.C., 187 WVa. 344,
350, 419 S.E.2d 8 (WVa. 1992), where the Suprene Court of Appeals of West
Virginia, stated: “...a setoff, or verdict credit, is appropriate in this case
because the successive and i ndependent tortfeasors were ‘jointly responsible’
for a single indivisible injury. ‘Were such joint obligation for damges is
found, a credit is allowed for any settlement prior to verdict...’ Qur
conclusion is consistent with the common |law principle...that ‘an injured
party may only have one fully recovery, and conplete satisfaction from any
tort-feasor is satisfaction of the total damages suffered.’” (Internal
citations omtted).
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the plaintiff is legally barred from
further recovery against any of the tort-
feasors because the | aw presunes that ful
satisfaction for the harmincurred has been
recei ved.

Id. (citing Hlbert v. Roth, 395 Pa. 270, 149 A 2d 648

(1959)).
There are inportant policy reasons and nuch
w sdom behind the traditional rule that a
plaintiff who records a satisfaction of
j udgnment nust treat that satisfaction as
his or her commtnent that the judgnment has
been fully satisfied.

ld. at 176.

We are persuaded that the order of satisfaction filed in
her Charles County case precluded appellant fromthereafter
obtai ning an award of damages agai nst appellants. Wile the
anount of the auto negligence settlenent may not have been
“satisfactory” to appell ee, when the damage cl ai mthat she had
been asserting was “satisfied” as a matter of |aw, she was
thereafter prohibited fromrecovering nore funds for the sane
injuries. Having filed an order of satisfaction in the (auto
negl i gence) Charles County case, appellee could not thereafter

assert an “unnecessary surgery” claimin the Grcuit Court for

Prince George’s County.

JUDGVENT REVERSED
COSTS TO BE PAI D BY
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APPELLEE.

19






