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Appel  ant, Barbara Solonmon, MD., filed a conplaint in the
Crcuit Court for Baltinore County to quash a subpoena duces tecum
i ssued by appellee, the Board of Physician Quality Assurance (“the
Board”), to obtain from appellant her patient appointnment schedul e
for the last three nonths of 1998.1 Earlier, the Board had
conpleted an investigation of a conplaint filed by one of Dr.
Sol onon' s patients. The patient clainmed that she had not been
adequately advised of the diagnostic procedures and nethods of
treatnment enployed by the doctor in her alternative nedicine
practice. After advising appellant to use appropriate disclosure
and consent fornms and that it would performa followup reviewin
six nonths, the Board closed the case. Six nonths later, it issued
t he subpoena in question as part of an effort to determ ne whet her
appel l ant had conplied with its directive. Appellee then filed a
motion to dismss the conplaint to quash its subpoena. That notion
was granted, with prejudice, by the circuit court. Appel | ant t hen
noted this appeal.

Dr. Solonobn contends that the «circuit court erred in
di sm ssing her conpl aint because the Board had no | awful authority
to issue a subpoena after closing the case that had pronpted the
i nvestigation of her practice. Appellant further maintains that

the Board may not |lawfully issue a subpoena in the absence of a

! Anot her subpoena duces tecum was issued by the Board
alnost 5 nonths later, requesting appellant’s patient appointnment
schedul e for the nonths of January, February, and March of 1999.
The subpoena was issued after the circuit court granted
appellee’s notion to dismss and is not part of this appeal.



pending witten conplaint or renew an investigation nore than
ei ghteen nonths after receipt of a conplaint. Al though we are
concerned about the scope of the subpoena in question, as it
appears that it my have been intended to obtain a range of
i nformati on that goes beyond the question of “informed consent, ”?
we have no evidence before us —only appellant’s bald and premature
allegation of a “fishing expedition” —that the Board has exceeded
its lawful authority. W therefore shall affirmthe decision of
the circuit court for the reasons set forth below. W caution the
Board, however, that if its investigation proceeds beyond the scope
of the issues raised in the initial conplaint, wthout any
reasonable justification, we may take a different view of this

matter.

BACKGROUND
In February of 1997, the Board received a conplaint from a
patient of Dr. Sol onon's claimng, anong other things, that she had
not been adequately infornmed by appellant of the diagnostic

procedures and nmethods of treatnment that appellant enployed.?

2 Appel l ee’s attorney stated at oral argunent before this
Court that appellee intended to use appellant’s patient schedul e
to review the records of a random sanpling of those patients and
not just the disclosure and consent forns executed by those
patients.

3 A copy of that conplaint is not in the record before us.
We therefore rely on the parties’ description of the contents of
that letter in their briefs.
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After conducting a prelimnary investigation of that conplaint,
whi ch included visiting appellant’s office and consulting with the
Food and Drug Adm nistration on appellant’s use of the Conputonix
System for diagnostic testing, a subcommttee of the Board
recommended that no formal charges be filed against her. On August
26, 1998, the Board sent appellant an advisory letter, in
accordance with COMAR 10.32.02.03 C(1)(b),* notifying her that the
conpl aining patient’s case was closed. That letter also advised
her of the need to give each patient “conplete disclosure including
ri sks” about “experinental techniques” she intended to use and t hat

“a patient disclosure formalong with a signed and dated consent

4 COMAR 10.32.02.03 C(1) states:
After review ng the conpl eted

investigatory information and reports, the
Board shall nake its determ nation to:

(a) Dismss the conplaint;

(b) Take informal action by issuing
an advisory letter;

(c) Request the respondent to enter

into a disposition agreement with
t he Boar d;

(d) Issue a cease and desi st order
(e) Vote to charge the respondent
with a violation of the Mudi cal
Practice Act or COVAR 10. 32.07;

(f) Vote to deny original licensure
or reinstatenment of |icensure; or

(g) Vote to accept a surrender on
ternms acceptable to the Board.
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form should be nade part of the patient’s nedical records.” It

then i nfornmed her:

Six nmonths fromthe date of this letter the
Board will be conducting a re-review of your
practice. Board staff wll obtain patient
records, initiated after the date of this
letter, in which experinental techniques were
i npl enent ed. Each record will be reviewed
regarding issues of standard of care to
include a review of docunentation of signed
di agnoses and treatnent disclosure forns and
i nformed consent forns for each patient.

Approxi mately six nonths later, on February 19, 1999, in
accordance wth Maryl and Code (1981, 1994 Repl. Vol., 1998 Supp.)
8§ 14-401(c)(2)(i) of the Health Cccupations Article (“HO),® the
Board sent a letter to the Medical and Chirurgical Faculty (“Med
Chi”), requesting that it conduct a review of appellant’s practice,
including a review of her patient consent and disclosure forns.
The Board then issued the subpoena duces tecum which is the
subject of this appeal, requesting her “conplete appointnent

schedul e for Cctober, Novenber and Decenber 1998, along with a |i st

5 HO § 14-401(c)(2)(i) states:

After perform ng any necessary
prelimnary investigation of an allegation of
grounds for disciplinary or other action, the
Board shall refer any allegation involving
st andards of nedical care, as determ ned by
the Board, and any allegation based on § 14-
404 (a) (19) to the Faculty for further
i nvestigation and physician peer review
within the invol ved nedical specialty or
speci alties.
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of all hospitalized patients during this period, reasons for and
date of hospitalization, and the name of the hospital, which
materials are in your custody, possession or control.” The Board
later imted the subpoena’s scope to include only her appoi nt nent
schedul e for Cctober, Novenber, and Decenber of 1998.

Refusing to surrender the records requested in the absence of
an open conplaint against her, appellant filed an action in the
Crcuit Court for Baltinmore County to quash the subpoena. In
response, appellee filed a notion to dismss that action, asserting
that the Board is authorized by law to proceed as it had.
Appellant then filed a notion to strike the notion to di sm ss.

On July 26, 1999, a hearing on the notion to dism ss was held
in the Circuit Court for Baltinore County. At the concl usion of
that hearing the circuit court dismssed appellant’s conplaint with
prejudi ce, declaring that appellant has “no right to quash the
adm ni strative investigatory subpoena that was issued in this

case.” On August 2, 1999, appellant noted this appeal.

The Maryl and Medical Practice Act
Before addressing the issues presented by this appeal, we
believe it would be helpful to review briefly the procedures the
Board must follow in investigating conplaints agai nst physicians.
These procedures are governed by the Maryl and Medi cal Practice Act

(the “Act”) (Maryland Code, title 14 of the Health Cccupations



Article), and regul ations adopted by the Board that are codified in
COVAR 10. 32. 02.

“\WWhen an allegation that nmay constitute grounds for
di sciplinary action against a physician conmes to the Board' s
attention, the Board is required to conduct a prelimnary
investigation.” Board of Physician Quality Assurance v. Levitsky,
353 M. 188, 190-91, 725 A 2d 1027, 1028 (1999) (citing HO § 14-
401(a)). Upon conpleting that prelimnary investigation, the Board
may, anong other things, issue an advisory letter that “inforns,
educates, or adnonishes a health care provider in regard to the
practice of nedicine under the Medical Practice Act.” See COVAR
10. 32.02.02 B(4)(defining advisory letter); 10.32.02.03 C(1)(b)."
It may also refer the allegation to Md Chi for further
i nvestigation. HO 814-401(c)(1)(i). Med Chi then nust “report to
the Board on its investigation within 90 days after the referral.”
HO §8 14-401(e)(1)(i). Med Chi’s report “shall contain the
information and recommendati ons necessary for appropriate action by
the Board.” HO 8§ 14-401(e)(2). The Board is then authorized to
“take the action, including further investigation, that it finds
appropriate under this title.” HO 8§ 14-401(e)(3) (enphasis added).
| f warranted, the Board may charge the physician wwth a violation

of the Act. See COVAR 10.32.02.03 C(1)(e).” Before taking any

6 See supra n. 4.

’ See supra n. 4.



di sciplinary action, however, the Board nust give the physician an
opportunity for a hearing before an adm nistrative | aw judge. HO
8 14-405(a)-(b). The physician is entitled to be represented by
counsel, and all factual findings nust be supported by clear and
convi nci ng evidence. HO 8 14-405(b)-(c). At the conclusion of the
hearing, the admnistrative |aw judge “shall refer proposed factual
findings to the Board for the Board s disposition.” HO 8§
14-405(e). |If a physician disagrees with the proposed deci sion, he
or she has a right to an exceptions hearing before the Board. See
COVAR 10.32.02.03 F. If a mgjority of the Board s “full authorized
menmber shi p” finds grounds for disciplinary action, the Board is
authorized to inpose any of the sanctions set forth in

HO § 14-404(a).°®

DI SCUSSI ON
I
The principal issue in this appeal is whether the Board has
the right to investigate the quality of nedical care appellant is

providing her patients as a result of concerns that arose in the

8 HO § 14-404(a) states, in part:

Subj ect to the hearing provisions of §
14- 405 of this subtitle, the Board, on the
affirmative vote of a majority of its ful
aut hori zed nenbershi p, may reprimnd any
i censee, place any |licensee on probation, or
suspend or revoke a license .
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course of investigating a patient conplaint that the Board had
formally closed. Appellant argues that, once the Board had cl osed
that conplaint, it |acked the authority to "re-review' appellant’s
practice, to investigate any concerns arising out of the initial
case, and to issue subpoenas pursuant to that investigation.

There is no dispute that the Board has a right to investigate
an alleged violation of the Act upon the receipt of a witten
conplaint, as it did in the instant case. HO 8 14-205(a)(2). Nor
is there any dispute that the Board has the authority to issue
subpoenas in furtherance of an investigation. HO 8§ 14-401(q).

Al t hough the Board closed the individual conplaint that had
been filed agai nst appellant, that conplaint apparently gave rise
to the Board s concern that appellant m ght have also failed to
obtain other patients’ inforned consent to her nethods of diagnosis
and treatnent. It therefore issued an advisory letter to
appellant, informng her, anong other things, that her practice
would be "re-reviewed" in six months on the issue of inforned
consent and that her patient records would then be examned to
det erm ne her conpliance wth t he standard of care.
Unquestionably, the issuance of an advisory letter lies within the
di scretion of the Board. See COVAR 10.32.02.03 C(1)(b).?®

| ndeed, the Board s decision to close the conplaint, rather

than leave it open until Med Chi’s investigation was conpl eted,

% See supra note 4.



appears to have been nade principally, and perhaps solely, for the
benefit of appellant. It is the Board's policy to close such
conmplaints, even if followup action is necessary, so that a
physi ci an does not have to continue practicing nedicine under a
cloud when no disciplinary action is anticipated. The Board, in
its brief, described the reasoning underlying this policy as
fol |l ows:

I f an original case were kept open while the

Board investigated new y-di scovered possible

practice deficiencies, cases would be pending

against Maryland |icensed physicians for a

| onger period of tine. Meanwhi | e, those

physi ci ans woul d have to disclose to enpl oyers

and other licensing Boards that a case was

pendi ng against them Under the Board's

interpretation and current practice, however,

physicians can truthfully answer that no

disciplinary conplaint is pending against

t hem even though the Board my have

identified possible deficiencies in their

medi cal practices.

Appel lant’ s position that the closing of the initial conplaint
agai nst her precludes the Board from investigating any concerns
that may have arisen as a result of the investigation of that
conplaint finds no support in law or logic. Nowhere does the Act
suggest, either expressly or inpliedly, that the closing of a
specific conplaint termnates the Board s authority to perform a
foll owup investigation or to take renedi al action.

Moreover, as the Court of Appeals held in Board of Physician
Quality Assurance v. Banks, 354 M. 59, 69, 729 A 2d 376, 381

(1999), “an admnistrative agency’s interpretation and application
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of the statute which the agency adm nisters should ordinarily be
gi ven consi derable weight by reviewng courts. Furthernore, the
expertise of the agency in its own field should be respected.”
(Citations omtted.) Therefore, we nust accord the Board' s
interpretation of the Maryland Medical Practice Act considerable
wei ght and def erence.

Finally, appellant’s interpretation of the Board' s authority,
if accepted, would strip the Board of its ability to nonitor
deficiencies in nedical practice that have not yet arisen to the
| evel of a violation of the standard of care and | eave the Board
wi th no neans for determ ning whether corrective action requested
by the Board has been taken by a physician. Such a narrow reading
woul d thwart the Legislature's intent to provide the Board with
sufficient authority to assure a high standard of nedical care from

physicians licensed in this State.

[

Appel  ant next contends that the Board’ s issuance of the
subpoena in question was barred by the Act’s express intent “that
the disposition of every conplaint . . . shall be conpleted as
expeditiously as possible and, in any event, within 18 nonths after
the conpl aint was received by the Board.” HO 8§ 14-401(i). There
is no dispute that the subpoena was issued nore than eighteen

nont hs after the conplaint agai nst appell ant was received.
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“The question of whether a statutory provision using the word
‘shall’ is mandatory or directory ‘turns upon the intention of the
Legislature . . . .’" Resetar v. State Board of Education, 284 M.
537, 547, 399 A 2d 225, 230, cert. denied 444 U S. 838, 100 S. C
74, 62 L. Ed. 2d 49 (1979) (quoting Htchins v. Gty of Cunberl and,
215 md. 315, 323, 138 A 2d 359, 363 (1958)). One indication that
the Legislature intended a tinme limtation to be directory instead
of mandatory 1is if, as here, there is no sanction for
nonconpl i ance. &M Ross Enterprises, Inc. v. Board of License
Comm ssioners of Howard County, 111 M. App. 540, 543, 682 A 2d
1190, 1192 (1996).

Mor eover, one of the 1988 anmendnents to the Health Cccupations
Article provides as foll ows:

SECTI ON 6. AND BE |I T FURTHER ENACTED, That
the tinme H-mtations franes for rnvestigating
and conpleting the disposition of conplaints
that set forth allegations of grounds for
disciplinary or other action established under
the Health Occupations Article, § 14-501
(h)[,] of this Act are directory to the Board
of Physician Quality Assurance and may not be
construed as a defense or bar to a conpl aint
or any action on a conplaint against a
licensee in any proceedings arising out of
this Act. [0
1988 Md. Laws, Chap. 1009.
By striking the term"limtations," the Legislature nmade it

clear that the eighteen nonth period for conpleting the disposition

10 HO § 14-501 (h) was subsequently re-codified in HO § 14-
401 (i).
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of conplaints is directory and not mandatory. Accordingly, the
Board is not barred fromextending its investigation of appellant’s
practice nore than eighteen nonths after receiving the initia

conpl ai nt agai nst her.

11

Finally, appellant’s contention that the Board illegally
changed the substantive elenments required to prove a physician’s
breach of the standard of care is not properly before this Court.
That issue was not raised below as appellant concedes in her
brief; therefore it was not preserved for appeal. See Maryl and
Rul e 8-131(a); see also Davis v. D Pino, 337 MI. 642, 647, 655 A 2d
401, 403 (1995). Nor is her claimripe for review, as appellant
has not yet been disciplined or even charged by the Board. See
Stevenson v. Lanham 127 M. App. 597, 612, 736 A 2d 363, 371
(1999) (holding that “a case ordinarily is not ripe ‘if it involves
a request that the court declare the rights of parties upon a state
of facts which has not yet arisen or upon a matter which is future,

contingent and uncertain.’”).

JUDGVENT AFFI RMED

COSTS TO BE PAI D BY APPELLANT.
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