HEADNOTE : Kobrine, L.L.C. et al. V. Bruce Metzger et al.

No. 1487, Septenber Term 2002

REAL

PROPERTY -

A subdi vi si on known as Harbor Light Beach was created in
1956. At that tinme, plats were recorded in the plat records
of Calvert County. The parcel of property in question was
depicted on a plat as “Area Reserved for the Use of Lot
Owmners.” The original devel oper, after conveying sone of
the lots, conveyed the remai ning property to another

devel oper. That devel oper recorded a Decl aration of
Covenants, Restrictions and Conditions in 1972.

SPECIFIC PERFORMANCE OF AGREEMENT TO CONVEY -

RULE

The court did not err in specifically enforcing a provision
in the Declaration whereby the devel oper agreed to convey
the parcel in question to |lot owners when all lots in the
subdi vi sion were sold. Specific performance was granted in
favor of those owners who purchased their lots after the
Decl arati on was recorded.

AGAINST PERPETUITIES -

The court did not err in ruling that the agreenent to convey
was not in violation of the rule against perpetuities
because the condition precedent to conveyance — the sal e of
all lots — was not beyond the control of the parties, and

t hus, a reasonable tine can be inplied.

IMPLIED EASEMENT -

The court did not err in finding that all | ot owners enjoyed
an inplied easenent to use the parcel in question based on a
general plan of devel opnent.
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This case involves a dispute over title to and the use of a
parcel of property (hereinafter referred to as the “parcel in
guestion”) located on the Patuxent River in a subdivision known
as Harbor Light Beach (“HLB”). The parties are a honmeowner’s
associ ation and owners or former owners of |ots and other parcels
of land located in the subdivision. The parcel in question had
been used by the ot owners in HLB for recreational purposes.

The circuit court held that the | ot owners enjoyed an easenent in
the parcel in question and certain |ot owers held title to the
parcel in question. W shall affirmthe judgnent of the circuit
court with one exception; we shall vacate the order with respect

to Dr. Arthur Kobrine, a non-party.

Factual Background

This litigation began in 1999 when several of the |ot owners
in HLB filed a conplaint in the GCrcuit Court for Calvert County,
seeking a declaratory judgnment and other relief agai nst Kobrine,
L.L.C., one of the appellants herein, challenging the conpany’s
asserted ownership of the parcel in question. The operative
conplaint is the second anended conplaint filed on July 21, 2000.
As of that time, the plaintiffs were Bruce R Metzger, the owner
of alot in section 2 of HLB subdivision, and HLB Home Owners
Associ ation, Inc., appellees herein, and the defendants were

Kobrine, L.L.C. and various individuals who owned | ots and ot her



parcels in HLB, sonme of whom had originally been nanmed as
plaintiffs, as well as Joseph B. Waters, Ill, R chard C
Al exander, Janet Ownens and Jenni fer Oamens as personal
representatives of the estate of Dorothy Oamens, who granted the
parcel in question to Kobrine, L.L.C., and who are the remnaining
appel | ant s.

The original property, devel oped as HLB, was owned by J.
Earl and Ruth C. Brown at the tinme of its subdivision in 1956.
At that time, the plats depicting section 1 and section 2 were
recorded in the plat records of Calvert County. The parcel in
question is depicted on the plat of section 2 and is described as
“Area Reserved for the Use of Lot Owmers.” After the plats were
recorded, the Browns conveyed sonme of the lots to individuals who
were predecessors intitle to some of the defendants and, except
for certain conveyances not here rel evant, conveyed the rest of
the HLB property to Beltway Industries, Inc. (Beltway). The
conveyance to Beltway was by deed dated Septenber 13, 1960, which
was recorded in the land records of Calvert County.

In 1972, Beltway executed a Decl aration of Covenants,
Restrictions and Conditions (“the Declaration”), also recorded in
the land records of Calvert County. Beltway conveyed sone of the
lots in the subdivision to individuals who are predecessors in

title to sonme of the defendants and conveyed the renai nder of the



HLB property to Joseph B. Waters, |Il, Dorothy S. Owens,! and
Richard C. Al exander (Waters et al.). The conveyance to Waters
et al. was by deed dated June 30, 1976, which was recorded in the
| and records of Calvert County.

Bruce Metzger acquired title to his ot fromthe prior |ot
owner, by deed dated April 24, 1998, which was recorded in the
| and records of Calvert County.

In 1991, Dr. Arthur Kobrine and his wife purchased a lot in
section 2 of HLB, which was adjacent to the parcel in question.
In 1999, Dr. Kobrine and his wife fornmed Kobrine, L.L.C to
acquire title to the parcel in question. Witers et al. conveyed
the parcel in question to Kobrine, L.L.C. by deed dated Septenber
28, 1999, which was recorded in the |land records of Calvert
County.

Appel l ees, in their second anended conpl aint, alleged that
they and their predecessors in title openly used the parcel in
question for recreational purposes for over 20 years. Appellees
sought a declaration that they and other |ot owners in HLB have
an easenent in the parcel in question for recreational purposes,
based on the Declaration and the plat depicting section 2 of the
HLB subdivision or, in the alternative, by prescription.

Appel | ees al so sought a declaration that Kobrine, L.L.C held

Dorothy S. Onens di ed, and Janet Ownens and Jennifer Owens
wer e appoi nted personal representatives of her estate.
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title to the parcel in question in constructive trust for HLB | ot
owners and that Kobrine, L.L.C. be required to convey title to
the lot owers. Finally, appellees asked that Kobrine, L.L.C be
enjoined frominterfering with the | ot owners’ use of the parcel

i n question.

The case was tried on May 2, 2002, and the court issued a
menor andum and order on Septenber 6, 2002. The court ordered
that (1) lot owners in HLB have an easenent in the parcel in
guestion, (2) the easenent is for access to the Patuxent R ver
and for swi nmng, fishing, crabbing, sunbathing, |aunching of
hand-carried boats, and picnicking, (3) appellees are authorized
to renove the rip-rap placed on the property by Kobrine, L.L.C
and Dr. Arthur Kobrine, a principal in Kobrine, L.L.C, shall be
responsi bl e for the reasonabl e cost of renoval, (4) the sale of
the parcel in question fromWaters et al. to Kobrine, L.L.C is
null and void and, (5) appellees’ counsel shall submt a judgnent
transferring title to the parcel in question to the owers of the
56 | ots who purchased their |ots subsequent to the filing of the
Decl aration. The court entered such a judgnent on Septenber 9,
2002, and anended it on Decenber 5, 2002. The judgnent vested
certain naned individuals with undivided fee sinple interests in
the parcel in question, as shown on a schedule attached to the
j udgnent .

We shall discuss additional facts as we di scuss the issues.



Appellants’ Contentions

Appel l ants first contend that the court erred in holding
that certain lot owners in HLB owned the parcel in question and
in declaring Kobrine, L.L.C.’s purchase null and void. 1In
support of that contention, appellants argue that (1) appellees
abandoned the claimto ownership prior to trial and were
judicially estopped fromclaimng it at trial, (2) the
Decl arati on does not, by its express terns, apply to the parce
in question, (3) the Declaration does not conply with the
statutory requirenents applicable to the transfer of rea
property, and (4) the provision in the Declaration relied on by
the court is void because it violates the Rul e Agai nst
Perpetuities.

Second, appellants contend the court erred in concl uding
that the | ot owners had an express easenent in the parcel in
question. In support of that contention, appellants argue that
(1) the plat did not conply with the statutory requirenents for
conveying such an interest in real property, (2) the title
experts testified that the plat did not provide | ot owners with
use rights, (3) the plat did not conply with the Statute of
Frauds, and (4) the plat, Declaration, and deeds to | ot owners
did not create an express easenent.

Third, appellants contend that the court erred in finding an

i nplied easenent. |n support of that contention, appellants



argue that (1) appell ees were estopped because they clained an
express easenent, (2) there was no evidence that the | ot owners
relied on the rel evant docunents, and (3) the court m sconstrued
the rel evant case | aw and docunents.

Fourth, appellants contend that the court erred in
permtting appellees to renove the rip-rap fromthe parcel in
guestion because it was in violation of environnental |aws.

Finally, appellants contend the court erred in holding Dr.
Kobrine personally responsible for paynent of costs incurred in
the renoval of the rip-rap because he was not a party to the

case.

Appealability

The circuit court executed its nmenorandum and order on
Sept enber 6, 2002, and judgnent was entered on the docket on
Septenber 9, 2002. Appellants’ notice of appeal was filed on or
about Septenber 13. The court executed an “anended judgnent” on
Decenber 5, 2002, which was entered on the docket on Decenber 10.

Cenerally, only final judgnents are appeal able. M. Code
(2002 Repl. Vol.) Courts and Judicial Proceedings, 8§ 12-301,
(hereinafter “CJ 8”). In order to be final, a judgnent nust
satisfy certain criteria, including the requirenent that it nust
be intended by the court to be the unqualified final disposition

of the matter. Mlburn v. Mlburn, 142 Ml. App. 518, 523 (2002).




A party seeking to appeal to this Court nust file a notice of
appeal within 30 days after the entry of judgnent from which the

appeal is taken. See MI. Rules 8-201, 8-202, 8-302; see also

Jenkins v. Jenkins, 112 Md. App. 390, 399 (1996). A judgnent

must be set forth on a separate docunent, Ml. Rule 2-601, and the
judgnment is effective when the separate docunent is recorded by

t he cl erk. Byrum v. Horning, 360 Md. 23, 29 (2000). In the

case before us, the Septenber 6 order expressly envisioned a
subsequent order to inplenent it. Facially, the Septenber 6
order was not intended as an unqualified final disposition of the
matter. The judgnent becane final on Decenber 10, but the notice
of appeal was filed before, not after, the final judgnent.

When appropriate, an appeal can be taken pursuant to the
collateral order doctrine. See MI. Rule 12-303. The doctrine
appl i es when the order fromwhich the appeal is taken
concl usively determ nes the disputed question, resolves an
i mportant issue, is conpletely separate fromthe nerits, and is

effectively unreviewable on appeal. Baltinore Cty Police

Departnment v. Cherkes, 140 Md. App. 282, 298 (2001). Cbviously,

the Septenber 6 order does not neet those requirenents.
Simlarly, the Septenber 6 order cannot be treated as an
appeal abl e judgnment under the savings provisions in the rules,

the nost nearly applicable being MiI. Rule 8-602(d). See Carr V.

Lee, 135 MI. App. 213, 226, n.4 (2000).



We concl ude, however, that we are able to address the
issues raised on the nerits, as an interlocutory appeal permtted
by statute. See CJ 8 12-303(1) (order with regard to possession
of property) and CJ 8§ 12-303(3)(iv) (order with regard to

conveyance of property and the paynent of noney).

Analysis
The circuit court’s opinion

Bef or e exam ning appellants’ contentions, it is helpful to
sumari ze the circuit court’s findings and concl usions. The
circuit court found that the parcel in question is burdened by an
express easenent based on the follow ng rationale. The parcel in
guestion was described as a reserved area on the plat of section
2 of the subdivision. The deed dated Septenber 13, 1960, from
the Browns to Beltway referenced the plat and the parcel in
gquestion in its description of the property conveyed, as follows:

Al'l of the roads, streets, drives, paths,
shore and reserved areas as shown and
designated on Plats of sections One (1) and
Two (2) of Harbor Light Beach Subdi vi sion
recorded in Liber AWR No. 1, folio 43, and
Liber J. L.B. No 1, folio 7, Plat Books of
Cal vert County, Maryland, subject, however,
to any rights of way of record and to right
of way in conmon to | ot owners in said
subdi vi si on over the nearest street and road
to the public highway and to the waters of
MIl Creek and the Patuxent River in said
reserved areas as shown on the aforesaid
plats.” (sonetines referred to as the
“subject, to” |anguage)



The Decl aration, executed in 1972, provided:
“DEVELOPER, present owner of the remaining 56
| ots of Harbor Light Beach, desires to set up
a sound basis for maintenance of the roadways
and reserved areas of Harbor Light Beach.
To this end, LOT ONNERS, their heirs and
assigns of the said remaining 56 lots, wll
pay a 1/56th share per |lot of said
mai nt enance cost until such tine as all 56
remai ning lots are sold, at which tinme the
said LOT OMNERS, their heirs and assigns,
will accept a 1/56 fee sinple interest per
ot in said roadways and reserved areas,
t hereby relieving DEVELOPER of al
liabilities relative to said roadways and
beach areas.

The deed dated June 30, 1976, fromBeltway to Waters et al.
conveyed the 44 |ots then remaining in the subdivision plus the
parcel in question. The deed referenced the plat and the parcel
in question in its description of the property being conveyed.

It contained the sane “subject to” |anguage as that contained in
the deed fromthe Browns to Beltway. The deeds to Bruce Metzger
and to Kobrine, L.L.C. both referenced the plat in their
descriptions of the property conveyed. The Metzger and Kobri ne,
L.L.C. deeds, while not including the specific “subject to”

| anguage cited above, explicitly state that the conveyances were
“subject to all easenments, covenants and restrictions of record”
(Met zger Deed) and “subject to covenants and restrictions of
record” (Kobrine L.L.C Deed).

The circuit court determ ned that the Browns and Bel tway, as

owners and devel opers, created an easenent for HLB | ot owners by



| anguage in deeds, by referencing the recorded plat, and by the
Decl aration. The court specifically referenced the “subject, to”
| anguage in the deed fromthe Browns to Beltway and the
subsequent deed fromBeltway to Waters et al., enphasizing the
| anguage “and to right of way in common to lot owers . . . to
the waters of . . . Patuxent River in said reserved areas as
shown on the aforesaid plats.” The court al so pointed out that
the parcel in question was delineated as “reserved” on the plat
of section 2. Wth respect to the Declaration, the court
construed it as applicable to the parcel in question, based on
its | anguage, and supported by extrinsic evidence.

Al ternatively, an inplied easenent existed, according to the
court, based on the fact that the deeds fromthe Browns to
Bel tway, and Beltway to Waters et al. incorporated the section 2
plat and its | anguage; that Beltway and Waters et al. repeatedly
referenced the plat in their conveyances to | ot purchasers; and
the parcel in question was covered by the terns of the
Decl ar ati on.

The court’s finding of an inplied easenent was al so
supported by evidence that the marketing and sal e of subdivision
| ots was based on representations that the parcel in guestion was
for the use of |lot owners, and |lot owners historically used the
parcel in question for recreational purposes. Additionally, the

court found that an inplied easenent exi sted based on a uniform
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general plan of devel opnent.

Havi ng determ ned that an easenent existed for the benefit
of lot owners, the court determ ned the nature and scope of the
easement by | ooking to relevant circunmstances to determ ne the
intent of the original grantor and to determ ne reasonabl e use by
| ot owners. The use was defined as access to Patuxent River and
beach-rel ated activities.

Finally, the court specifically enforced the provision in
the Declaration relating to ownership of the parcel in question
decl ared null and void the conveyance to Kobrine, L.L.C , and
transferred title to the owners of the 56 |ots who purchased
subsequent to the filing of the Declaration.

Ownership
Appel I ants contend that appellees were judicially estopped
frompursuing a claimof ownership. W disagree. As appellees
correctly point out, judicial estoppel is only applicable in
cases where the party has successfully pursued one theory, but
then asserts a second, contrary theory, in another action.

Gordon v. Posner, 142 M. App. 399, 424 (2002) (citing Mathews v.

Gary, 133 Md. App. 570, 579 (2000)). “Judicial estoppel, also
known as the ‘doctrine agai nst inconsistent positions,’ and
‘estoppel by admi ssion,’ prevents ‘a party who successfully
pursued a position in a prior |legal proceeding fromasserting a

contrary position in a later proceeding.’” Gordon, 142 M. App.
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at 424 (citing Roane v. Washington County Hosp., 137 M. App.

582, 592, cert. denied, 364 Md. 463, 580 (2001) (plaintiff sued

in one county claimng she had necessary surgery and then sued
i n another county on a theory that the surgery was unnecessary)).

In the case at bar, the appellees consistently argued that
they had rights to the parcel in question, nanely the right to
use the property and the right to ownership of an equal share of
the property. Appellees included a claimof ownership in their
second anended conplaint. Specifically, the anmended conpl ai nt
asked the court to “declare that Kobrine, L.L.C. hold the title
of the reserved area in trust for the | ot owners and nust convey
the title to themat a 1/56th fee interest per |ot owned as
tenants in common as directed by the Declaration of Covenants.”
This request was renewed in appellees’ trial nenorandum

Despite this | anguage, appellants assert that any cl ai m of
owner ship was wai ved by counsel for appellees at the hearing on
the notion for sunmary judgenent. Appellees cite several cases
for the proposition that an attorney can bind his or her client

by adm ssions made in open court. See, e.qg., Salisbury Beauty

Schools v. State Board of Cosnetol ogists, 268 Md. App. 32, 45

(1973). Wiile we agree in principle that an attorney can bind
his or her client, we do not believe that proposition is
di spositive in this case. Appellees’ counsel was clear that

appel | ees were asking for rights to use the property, either via
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ownership vesting in each honmeowner as tenants in common, or by

i nposing a constructive trust. Att the hearing on the notion for
sumary judgenent, appellees requested Kobrine, L.L.C. to “convey
55/56ths of it back to us, or whatever our proportionate share
is, we would be glad to enforce it ourselves, police it, and make
sure that it is used in conpliance with the law.” Appell ees
wanted to share ownership of the property anong all of the
residents, including appellants.

This is exactly what the court stated in the introduction to
its nmenorandum and order. The circuit court understood that
“[t]his case involves a dispute concerning ownership of a parce
of land (hereinafter referred to as ‘the Property’). The Court
must al so determne if an easenent encunbers the Property.”

Thus, it is clear that the court addressed the question of

owner shi p, which was not waived by the appell ees because they
mai nt ai ned that they owned collectively 55/56ths of the property,
di vi ded equal |y anong the nenbers of the subdi vision.

As for the nerits of the ownership issue, appellants assert
that they own the parcel in question via the deed fromWaters, et
al. to Kobrine, L.L.C. Appellants, applying contract principles,
claimthat the Declaration is unanbi guous and does not give any
rights in the parcel in question to any of the other |ot owners.
As an unanbi guous contract, appellants state that the court could

only ook at the four corners of the docunent to determ ne the
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scope of its application. Because the preanble to the
Decl aration did not specifically nention the parcel in question,
appel l ants assert that it does not apply to that property.

The circuit court applied contract principles but determ ned
that “the Decl arati on appeared anbi guous because the reserved
area did not appear in the Preanbl e but was nmentioned in the body
of the Declaration under the *General’ covenants.” The circuit
court treated the Declaration as a contract to convey the

reserved areas. See Namieb Corp. v. Garrett, 149 Ml. App. 163,

174 (2002) (citing Colandrea v. Wlde Lake Community Ass’'n, 361

Md. 371, 395-96 (2000)) (“a restrictive covenant is contractual
in nature, and a suit to enforce it is in the nature of specific

performance”); accord Chesapeake Brewing Co. v. CGoldberg, 107 M.

485, (1908).
Havi ng determ ned that the Declaration was anbi guous, the
circuit court properly |ooked to extrinsic evidence to detern ne

its meaning. See Coopersmith v. |Isherwood, 219 Mi. 455, 460

(1959) (“The general principle in the construction or
interpretation of contracts that the intention of the parties
nmust be gathered fromthe contents, phraseol ogy, and words of the
docunent itself, unless there is sone anbiguity in its |anguage,
is too elementary to need citation of authority. Only when the

| anguage or words, used in their ordinary sense, are vague,

doubtful, or have two neanings nmay extrinsic evidence be used to
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determ ne the intention of the parties.”); accord Calomris v.

Whods, 353 MJ. 425, 435-37 (1999); Canaras v. Lift Truck

Services, Inc., 272 Md. 337, 350 (1974); Little v. First

Federated Life Ins. Co., 267 Mi. 1, 5 (1971); Admiral Builders

Savings and Loan Asso. v. South River Landing, 66 M. App. 124,

129-31 (1986). “This conclusion is reinforced, noreover, if we
observe the rule that the intention of the parties nust be
garnered fromthe terns of the contract considered as a whol e,

and not fromthe clauses considered separately.” Kasten Constr.

Co. v. Rod Enterprises, Inc., 268 M. 318, 329 (1973) (citing

Perper v. Fayed, 247 M. 639 (1967); Weaton Lanes v. Rinaldi,

236 Md. 525 (1964); Sagner v. d enangus Farnms, 234 Md. 156

(1964); Walton v. Hospital Association, 178 Md. 446 (1940)).

The circuit court observed that appellants’ position “seeks
to construe the Preanble in isolation and fails to consider the
Declaration as a whole entity.” The circuit court stated that
appel lants’ view conflicted with the ainms of a general schene for
treatment of the reserved areas. The circuit court noted that
t he subdi vi si on roadways were not included in the preanble either
but that the plan to maintain the reserved areas and roadways
woul d be vitiated if it did not apply to any roads. Thus, the
circuit court concluded that the Declaration, although anbi guous,
could be understood if extrinsic evidence were used to determ ne

its neaning:
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[ The extrinsic evidence] which supports the
Court’s determ nation that the Declaration

i ncludes the Property, is that the Devel oper,
Bel tway, who filed the Declaration in 1972,
used the plat, showing the reserved area to
M. Powell, who purchased a | ot that year.
Thi s conduct by the Devel oper is consistent
with the inference that Beltway intended to
have purchasers rely on the reserved area
easenent and that Beltway interpreted the
Decl aration as providing for the easenent in
the area reserved for | ot owners.

Whet her a contract is anmbiguous is a question of |aw, which

we review de novo. See Caloramis v. Wods, 353 Ml. at 434

(citations omtted). W concur with the circuit court’s
conclusion that the Declaration is anbiguous. This conclusion is
supported by the fact that the schenme for nmai ntenance of the
subdivision's reserved areas is stated in the body of the
docunent, but none of the reserved areas are listed in the

preanble. See Calomiris, 353 Mil. at 435-36 (“a witten contact

i s anmbi guous if, when read by a reasonably prudent person, it is
susceptible of nore than one nmeaning”) (citations omtted).
“Where the | anguage i s anbi guous, the court nust then

deternm ne the intent and purpose of the parties at the tinme the

contract was made, which is a question of fact.” Anne Arundel

County v. Crofton Corp., 286 MI. 666, 673 (1980) (citing H& R

Block, Inc. v. Garland, 278 Md. 91, 98 (1976); Canaras v. Lift

Truck Services, Inc., 272 Md. 337, 352 (1974); Dorsey v. Hamond,

1 H &J. 191, 201 (1801)). Like any other question of fact, our

review on this point is under a clearly erroneous standard,
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insuring that there was sufficient evidence to support the

conclusion drawm. See, e.qg., Colandrea, 361 Md. at 394. The

extrinsic evidence was sufficient to support the circuit court’s
conclusion that the parcel in question was subject to the
restrictions contained in the Declaration.

Havi ng determ ned that the Declaration was anbi guous, and
finding no error in the circuit court’s determ nation that the
parcel in question was covered by the restrictions therein, we
need only assess whether the renedy given was appropriate. W
note that, in contract law, relief can be in the nature of
nonet ary danages, injunctions, or specific perfornmance.
Rest at enent (Second) of Contracts, 8 345. Specific performnce
is an allowable renedy to enforce a covenant. See, e.q.,

Col andrea, 361 Md. at 395-96 (“Generally, covenants affecting
property are, even when running with the |and, nonethel ess
contractual in nature. A suit to enforce themis in the nature

of specific performance.”); accord Nanmleb, 149 M. App. at 174.

W have long held that specific performance is granted at the
di scretion of the trial court.

Specific performance is not a matter of
absolute right in the party but of sound
discretion in the court. This discretion is
not, however, arbitrary; and where the
contract is, inits nature and circunstances,

unobj ectionable -- or, as it is sonetines
stated, fair, reasonable and certain in al
its terns -- it is as nmuch a matter of course

for a court of equity to decree specific
performance of it as it is for a court of |aw
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to award damages for its breach

G endale Corp. v. Crawford, 207 Md. 148, 154 (1955); accord

Steele v. Goettee, 313 Md. 11, 23 (1988).

To address fairness and reasonabl eness, we turn to the case
of dendale, 207 Md. at 151, in which the honeowners, the
Crawfords, agreed to purchase property in a subdivision for the
pur pose of building their home. Just before settlenent, the
Crawf ords sought to rescind their prom se to purchase the |and
because it was graded nore steeply than they had first been |ed
to believe and, as such, was unsuitable for their home. 1d. The
severity of the grading problens could be seen when the
Crawfords’ |lot was conpared with the adjacent |ot, which had been
cut down to such a degree that the roof of the hone built on that
ot would be Ievel with the Crawfords’ ground floor. 1d. at 152.
Al t hough the owners of the adjacent |ot did their own gradi ng of
their land, their plans were subnmitted for approval to the
subdi vi si on devel oper, dendale. |1d. The approval procedures to
be foll owed by G endale were outlined in a recorded docunent
i mposing restrictive covenants. 1d. at 153.

The circuit court concluded that no reasonabl e person would
buy a lot if that |ot would tower above an adjacent hone. |1d.
The Court of Appeals concurred, holding that specific performance
to enforce the promse to purchase the | ot was an undue hardshi p,

considering the grading of the land. 1d. at 159. Relying on the
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settled principle that the fairness of the deal is to be
deternmned at the tinme of the making of the contract, the court
concl uded that specific performance would be unfair. 1d. at 154-
55. This is because d endal e prom sed to approve gradi ng schenes
according to the guidelines set forth in the restrictive
covenant, and it failed to adhere to its restrictions. 1d. The
Court based its decision on the follow ng principle:

[ W here statenents of fact which are

essentially connected with the subject of the

transaction (and are not mere expressions of

opi ni on, hope or expectation, or mere general

commendations), ‘and especially where they

are concerning matters which, fromtheir

nature or situation, may be assuned to be

wi thin the know edge or under the power of

the party naking the representation, the

party to whomit is made has a right to rely

on them he is justified in relying on them

and in the absence of any know edge of his

own, or of any facts which should arouse

suspi cion and cast doubt upon the truth of

the statenments, he is not bound to nake

i nquiries and exam nation for hinmself.’
Id. at 155-56 (citation omtted). |In other words, the Crawfords
had relied on the restrictive covenant and were entitled to do
so. 1ld. The Crawfords expected the land to be kept in its
natural state according to the approval procedures set forth in
the restrictive covenant. |1d. Thus, it would be unfair to
require the Crawfords to buy the property they had prom sed to
purchase. 1d.

Simlarly, in the case at bar, the devel opers promsed in
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the Declaration to give the reserved areas to the | ot owners

once all of the lots were sold. In its nmenorandum and order, the
circuit court recognized that “[t]he Declaration is captioned
Covenants, Restrictions and Conditions, which ‘control |ot owners
acquiring title to . . . lots subsequent to the recording of

t hese covenants. The appellees in this case were entitled to

rely upon that Declaration. Like the covenant in d endale Corp.

the Declaration in the case sub judice should be given its ful
effect because it is “connected with the subject of the
transaction” and “wthin the know edge or under the power of the
party nmaking the representation.” 1d. The devel opers prom sed
to convey the property to the ot owners once all 56 |ots were
sold. This was within the control of the devel opers, as they
held title to the reserved areas. The |ot owners were entitled
to rely upon the Declaration, which stated that the parcel in
guestion would be theirs after all the lots were sold. Thus, we
hold that it was fair for the circuit court to use specific
performance to renmedy the breach of contract to convey the parce
in question to the | ot owners.

We also hold that specific performance is a reasonable

remedy in this situation. In Gendale Corp., the hardship of

specific performance was anal yzed to determne if requiring the
Crawfords to buy the | and was reasonable. |1d. at 158. The Court

stated that the devel opers were in the business of buying and
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selling land and could, even with the grading, resell the
property. 1d. The Crawfords, on the other hand, would be
severely prejudiced if they had to buy the | and according to
their contract, and then spend the noney to re-grade it, or
redesi gn their house because of the current grading. 1d. The

Court of Appeals, in Qendale Corp., put it sinmply: *“the

property would be useless to the Crawmfords.” [d. In the case
before us, specific performance of the covenant to convey is
reasonabl e because the subdivision was created and |ots therein
conveyed with the intention and expectation that the parcel in
guestion woul d be owned as conmon property. It is reasonable for
a comunity as a whole to own, use, and mai ntain common property.
See Restatenent (Third) of Property: Conmon Interest Comrunities
8§ 6.6 cnt. a (2000). Thus, it was reasonable for the circuit
court to effectuate the intent of the Declaration by ordering
speci fic performance.

Finally, “[t]o be specifically enforced, a contract for the
sale of real property nmust be definite and certain inits terns.”

Excel Co. v. Freeman, 252 Md. 242, 247 (1969) (citing Silverman

v. Kogok, Admir, 239 Md. 71, 77 (1965); Goons v. WIllians, 227

Md. 165, 170 (1961); d obe Hone Inpvt. Co. v. Brothers, 204 M.

73, 75-76 (1954)).
Appel lants claimthat the Declaration is too vague to be

specifically enforced. The Decl aration, although found to be
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anbi guous with respect to which properties are subject to its
provisions, is sufficiently certain with respect to the agreenent
to convey reserved property to the lot owners. As we stated
above, the circuit court resolved the anbiguity using extrinsic
evidence. It was within the power of the circuit court to grant
specific performance so long as it was fair, reasonabl e,
“definite and certain inits terns.” Excel Co., 252 MI. at 247

In County Commirs v. St. Charles Assocs., 366 MI. 426, 446

(2001), the Court of Appeals recently addressed restrictive
covenants. The Court reiterated the |ong-standing rule:

Whet her a restrictive covenant is personal to

a grantee or a grantor, or to both, or binds

their respective successors in title, and so

the | and by whonever owned fromtine to tine,

as well as whether a grantor intended to bind

land retained by him is a question of

intention, wWhich may be ascertained fromthe

| anguage of the conveyances al one or from

t hat | anguage together with other evidence of

i ntent.
Id. (enmphasis added). W conclude that the terns of the
Decl aration were sufficiently definite and certain, and the
intention to convey the parcel in question to | ot owners was
supportabl e by the evidence. “A contract is not rendered
unenforceabl e nerely because the parties do not supply every
concei vabl e detail or anticipate every contingency that may

arise.” Scheffres v. Colunbia Realty Co., 244 M. 270, 285

(1966) (citations omtted).

Rat her, t]he agreenent will be sustained if
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t he neaning of the parties can be
ascertained, either fromthe express terns
of the instrument or by fair inplication.

The | aw does not favor, but |eans against the
destruction of contracts because of
uncertainty; therefore, the courts will, if
possi bl e, so construe the contract as to
carry into effect the reasonable intention of
the parties if that can be ascertai ned.

Id. at 286.

In Steele v. Goettee, 313 Md. 11, 13 (1988), there was a
sale in gross of a parcel of land. A specific piece of property,
in this case a honme in Annapolis and the | and upon which it sat,
was sold with no guarantees as to its exact size. 1d. at 20-21.
After the contract for sale was signed, the property was
surveyed, and it appeared that nore | and than the seller thought
he was selling was, in fact, covered by the description. [d. at
17. The seller asked for nore noney, and the buyer refused. |1d.
The circuit court decreed specific perfornmance of the sale, this
Court reversed, and the Court of Appeals upheld the circuit
court’s ruling. 1d. at 17-18. The Court of Appeal s reasoned
that a buyer is entitled to assune that the seller knew how much
property he was selling, even if he did not guarantee its size
but rather sold it in gross. |d. at 22. Thus, the Court of
Appeal s uphel d the specific performance of the contract of sale,
despite the fact that the contract did not clearly define the
property to be sold. [d. at 28. The Court of Appeal s noted,

however, that the intention of the seller was to sell a specific
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property, even though the property’ s physical description was not
at all definite. 1d. at 25-26

Simlarly, in the case before us today, the “reserved areas”
are not perfectly defined. Appellants point to the dashed line
on the plat to which the deeds to Kobrine, L.L.C. and others
refer. The circuit court found, however, that this |line was
sufficiently accurate to define the property. As in the Steele
case, we concur with the trial judge, who determ ned that the
property to be conveyed was sufficiently described to afford
specific performance of the prom se to convey.

In addition, the property was described with the reasonabl e
certainty necessary to satisfy the threshold for conveyancing
docurents, as set forth in the Real Property Article of the
Maryl and Code. See MI. Code (1996 Repl. Vol., 2003 Supp.), 8§ 4-
101(a) (1) of the Real Property Article (“Any deed containing the
nanmes of the grantor and grantee, a description of the property
sufficient to identify it with reasonable certainty, and the
interest or estate intended to be granted, is sufficient, if
execut ed, acknow edged, and, where required, recorded.”). The
Decl arati on was signed and acknow edged and descri bed the
reserved areas.

The result we reach here is consistent with the conmon
practice in the devel opnent of subdivisions for devel opers to

convey conmpn areas to the community as a whole, especially for
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use and nmi ntenance. See, e.qg., St. Charles Assocs., 366 M. at

430-31; see also Restatenent (Third) of Property: Common I nterest
Communities 8 6.6 (2000). GCenerally, the devel oper prom ses that
when all the lots are sold, he or she will deed the property to
the | and owners, usually in the formof a honmeowner’s

associ ation. See Restatenent (Third) of Property: Conmon-

Interest Communities 86.6, cnt. a (2000); accord R dgely Condo.

Ass'n v. Snyrnioudis, 343 Ml. 357, 359 (1996) (citing Nahrstedt

v. Lakeside Village Condo., 878 P.2d 1275, 1281 (Cal. 1994) ("Use

restrictions are an inherent part of any common i nterest

devel opment and are crucial to the stable, planned environnent of
any shared ownership arrangenent.")). Although there was sone

I ndi cation that HLB honeowners intended to create a conmunity
associ ation to address, in part, the nmaintenance of common areas,
as the Third Restatenment of Property indicates (as a preface to
all of its comments on the subject), a honeowner’s association is
not required to maintain the conmunity property. “For ease of

di scussion, the bal ance of these Comments refers solely to
actions by an association, but it refers equally to community
menbers acting collectively.” Restatement (Third) of Property:
Conmon- I nterest Communities § 6.6 cnt. a (2003). The new
section on Conmon-Interest Communities was added in the Third
Rest at enent because, as the Director of the American Law

Institute wote, “the lawin this field until now has | agged
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behind social life.” Restatenment Third of Property: Foreword to
Servitudes, p. I X (2000). Qur decision today reflects the fact
t hat al though the “underlying law is |largely judge-made,” the
results obtained further the purpose of conmon interest
communities so long as these cases are decided “according to
established and fair procedures.” 1d.

Cases decided by other courts are consistent with the
notion that it is fair to have conmon areas in conmunities owned
or controlled, collectively, by the honmeowners. See, e.q.,

Lee-Davis v. Dauphin Surf Gub Ass’'n, 581 So. 2d 1110, 1111 (Al a.

Cv. App. 1991) (title to conmmopn areas rests in the comunity
collectively and the comunity can decide to | ease mneral rights

found in that common area); Ochs v. L’'Enfant Trust, 504 A 2d

1110, 1115-16 (D.C. 1986) (interpreting D.C. Code 845-1848 (b)
(1981), first enacted, in part, in 1973, see 1973 Ed., D.C. Code
8§ 5-1248, discussing communal control and governance of

condom niuns); Juno by the Sea North Condom nium Ass’n (The

Towers) v. Manfred, 397 So. 2d 297, 304 (Fla. Dist. C. App.

1981) (association can adopt any reasonable rules within the
powers given to them by the homeowners in the by-laws); 334 Barry

in Town Hones, Inc. v. Farago, 205 IIl. App. 3d 846, 850-51 (III.

App. 1990) (injunction is proper remedy for a honeowner who
parked in a common area not designated for parking); Board of

Managers of Hudson Vi ew West Condoni ni um v. Hudson Vi ew Towers
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Assoc., 182 A.D.2d 404, (N. Y. App. Dv. 1992) (community could
conpel renoval of produce stands in conmon area since it violated

restrictive covenants); Posey v. Leavitt, 280 Cal. Rptr. 568, 578

(Cal. C. App. 1991) (“Encroachnent is an obstruction to the free
use of the common area, and is itself the nuisance.”); Gey V.

Coastal States Holding Co., 578 A 2d 1080, 1083-84 (Conn. App.

Ct. 1990) (owners who erect extra stories on to their
condonm niuns are in violation of the restrictive covenants on

conmon space); see also Paula A Franzese, Does It Take A

Village? Privatization, Patterns of Restrictiveness and The

Dem se of Community, 47 Vill. L. Rev. 553 (2002).

Finally, appellants contend that the agreenent to convey in
the Declaration is void because it violates the Rul e Agai nst

Perpetuities. Appellants cite Dorado Limted Partnership v.

Br oadneck Devel opnent Corporation, 317 M. 148, 150 (1989), for

the proposition that a contract for the sale of land is subject
to the Rule Against Perpetuities. W believe the Dorado case is
di stingui shable fromthe case at bar.

The facts in Dorado dictate its specific outcome. |In that
case, the Dorado Limted Partnership (“Dorado”) gave a one year
option to purchase several lots of land in Anne Arundel County to

Br oadneck Devel opnent Conpany (“Broadneck”). 1d. at 150. The
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rel evant provision in the option contract? stated that Broadneck
woul d purchase the lots no later than ninety days after Dorado
delivered proof that the county granted sewer allocations for
each of the lots. 1d. The Court of Appeals held that this

provi sion violated the Rul e Agai nst Perpetuities because it was
uncertain whether the [ and woul d be purchased by Broadneck within
twenty-one years plus a life in being. [d. at 153, 158-59. This
vi ol ation occurred because Anne Arundel County m ght not have
granted sewer allocations for those |ands within the required
anount of tinme in light of the fact that there was a county-w de
noratoriumon sewer permts at the tine of the contract. [d. at
153. Thus, title in Broadneck m ght have vested outside of the
time allowable by the Rule Against Perpetuities. [|d. The Court
of Appeals stated that, “where the occurrence of the condition
precedent to conveyance is beyond the control of the parties, a
reasonabl e tine for performance, |ess than the perpetuities

peri od, cannot be inplied.” 1d. at 158. Therefore, because the
condition precedent to the vesting of title was within the
control of Anne Arundel county, and not the parties thensel ves,
the Court of Appeals held that the prom se to convey the property
violated the Rule. 1d. at 159.

As we clarified in Brown v. Parran, 120 Ml. App. 653, 655,

’The option contract to convey the property discussed in
Dorado was anended several tines. Dorado, 317 Ml. at 150. CQur
comments refer to the final version
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664 (1998), however, if the condition precedent to the vesting of
title is within the control of one of the parties, then a
reasonable tinme, less than the tine limt set by the Rul e Agai nst
Perpetuities, can be inplied. 1In Brown, title in the subject
property was conditioned upon conpletion of water percol ation
tests, as well as the issuance of building permts. 1d. at 659.
Al t hough the trial court found that the Rul e Agai nst Perpetuities
was Vi ol ated because the contract contained no tinme period (less
than a life in being plus 21 years) in which to fulfill the
conditions, this Court reversed, stating that if the conditions
are within the control of the parties, a reasonable tine |ess
than the perpetuities period would be inplied. 1d. at 659, 662.

In deciding Brown, we relied upon our ruling in Hays v. Coe,

88 Md. App. 491, 505 (1991), in which we indicated that a
reasonabl e tine period |l ess than the perpetuities period could be
inmplied even if the contract did not specify that the future
condition would be net “within a reasonable tine.” Brown, 120
Md. App. at 661 (citing Hays, 350 Md. at 362). Although Hays was

| at er vacated on ot her grounds, Coe v. Hays, 328 Md. 350, 362

(1992), the Court of Appeals expressly held that this Court was
correct inits interpretation of the Rule Against Perpetuities.
Hays, 350 Md. at 362.

Additionally in Brown, we cited Stewart v. Tuli, 82 M. App.

726, 736 (1990), a case in which the future condition to be
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fulfilled was contained in an addendumto the contract of sale.
Brown, 120 Md. App. at 660-61. W stated that the addendumin
Stewart indicated that the sale was conditioned upon receipt of
clear title and acknow edged a previous contract to sell the
| and, a potential cloud on that title. 1d. at 660-61 (citing
Stewart, 82 Ml. App. at 736). W reasoned that although the
future condition, i.e., delivery of clear title, was not certain
to occur within a life in being plus 21 years, the parties
contenpl ated the condition would be net within a reasonable
period of tine. 1d. (citing Stewart, 82 MI. App. at 736). This
was unli ke the sewer allocation in the Dorado case because the
fulfillment of that condition was not within the control of the
parties, because Anne Arundel County had to lift its noratorium
on the issuance of sewer permts before either party could
effectuate the vesting of title. [d. at 661 (citing Dorado, 317
Mi. at 150). Finally, quoting Stewart, we stated that “[i]t
woul d be ridicul ous to suggest that a reasonable period of tinme
woul d exceed a life in being and 21 years.” |d. (citing Stewart,
82 Md. App. at 736). Applying this reasoning to the case at bar,
a reasonable tinme can be inplied so that the Declaration in this
case can be specifically enforced without violating the Rule
Agai nst Perpetuities.

In addition, we have held that “the intent of the grantor

nmust be ascertai ned before determ ning whet her the Rul e Agai nst
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Perpetuities applies.” Stewart, 82 Ml. App. at 735. W have
repeatedly stated that “a contract ‘should be interpreted if
feasible to avoid the conclusion that it violates the Rule

Agai nst Perpetuities . . . under the doctrine that a construction
shoul d be favored which gives effect to intention rather than one
whi ch defeats it.”” [d. at 735-36 (citations omtted). Even if
the Rul e Agai nst Perpetuities might otherwi se apply to the
agreenent to convey contained in the Declaration in this case, we
bel i eve the devel oper’s intention would nandate not applying the
rule. 1t would be inconsistent with that intention to hold that
the provision in the Declaration, requiring that the parcel in
guestion be owned and used by the conmunity, is invalid because
it my take longer than a life in being plus 21 years to convey
all the lots in the subdivision. This observation is secondary,
however, to our ruling that this case is governed by the analysis

in Brown and Stewart, supra.

Easement
Agai n, appellants erroneously claimthat judicial estoppel
bars appell ees from asserting easenent rights to the property.
As stated above, judicial estoppel applies only in cases in which
the party succeeded on one theory and then pursued a different
theory. Gordon, 142 M. App. at 424 (citing Mthews, 133 M.

App. at 579). Additionally, appellees never abandoned their
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claimof a right to use the property. Thus, the issue of whether
there is an easenent over the parcel in question was properly
before the circuit court.

Because an easenent in any form express or inplied, is a
right to use the land, all lot owners in HLB who hold title to
the property, their heirs and assigns, already have a right to
use the parcel in question by virtue of their tenancy in common.

See, e.qg., Wnner v. Penniman, 35 Md. 163, 166 (1872) (“Tenants

in comon of a chattel have each an equal right in the

possession.” (citation omtted)). The circuit court found that
an easenent al so burdens the parcel in question and “obli gates

t he possessor not to interfere with the uses authorized by the
easenent.” See Restatenent (Third) of Property: Servitudes § 2.1
(2000) .

The circuit court began its analysis by pointing to | anguage

in Boucher v. Boyer, 301 Md. 689, 688 (1984), where the Court of

Appeal s stated that “easenents by inplication can be created in a
vari ety of ways, such as by prescription, necessity, the filing

of plats . See also Restatenent (Third) of Property:
Servitudes 8§ 2.1 (2000). Although the easenent over the property
in question may have been created expressly, or by any of the
various methods of inplication, we need only address the one nost
obvious in this case: an inplied easenent created by the

general - pl an devel opment. W hold that the evidence was
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sufficient to support the circuit court’s finding in that regard.
W arrive at this conclusion by |ooking first at Steuart

Transp. Co. v. Ashe, 269 Md. 74, 88 (1973). In Steuart, the

Court of Appeals reviewed the long history of the |aw addressing
easenents over comon areas in planned communities. Steuart, 269
Mil. at 88. The general rule in Maryland is:

[I]f in such a case it appears that it was
the intention of the grantors that the
restrictions were part of a uniform general
schene or plan of devel opnent and use which
shoul d affect the land granted and the | and
retained alike, they may be enforced in
equity; that covenants creating restrictions
are to be construed strictly in favor of the
freedom of the |land, and agai nst the person
in whose favor they are nade; and that the
burden i s upon one seeking to enforce such
restrictions, where they are not specifically
expressed in a deed, to show by clear and
sati sfactory proof that the common grantor

i ntended that they should affect the | and
retained as a part of a uniform general
scheme of devel opnent.

Id. Thus, the determ nation of whether an inplied easenent,
based on a uniform plan of devel opnent, exists in a particular
comunity is made by | ooking at the intent of the grantor. The
Court of Appeals explained that “the intention to establish a
uni form schenme or plan of developnent with restrictions is a
matter of intention of the parties. This intention may be
‘“indicated in many ways’ and the ‘whol e question becones a
guestion of fact to be determned fromall the circunstances in

the case.”” 1d. at 89 (citing Scholtes v. MColgan, 184 M. 480,
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489, (1945)).

In Steuart, the Court of Appeals affirmed the circuit
court’s decision to grant a permanent injunction against Steuart
Transportation Conpany, prohibiting it from docking oil barges at
a pier in front of a residential comunity in which Ashe and
other residents lived. 1d. at 75, 76, 87, 99, 100. Although the
Conmpany owned three lots in the residential community, the Court
of Appeals stated that its use of the land abutting the water to
nmoor oil barges violated an inplied easenent for recreational use
t hat burdened the waterfront lots. [d. at 77-78. The inplied
easenent was created, reasoned the Court, by two separate
docunents, recorded just after the subdivision was created. |d.
at 72-82.

The Court of Appeals held that the circuit court’s findings
of fact with respect to the intention to create such an easenent
were supported by the evidence. |d. at 89. The circuit court
found that the subdivision was conprised of two sections, and the
restrictive covenants in one |likely were intended to be simlar
to those applicable in the other. 1d. The subdivision plat
taken together with the docunents inposing restrictive covenants
I ndi cated that they were supposed to conplinment each other, and
their joint intent was to create a conmon area for the residents.
Id. The restrictive covenants nmentioned the fact that the

homeowners woul d be bound by the covenants if they took their
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land with notice of them |d. The first deed after the creation
of the restrictive covenants cited the recorded plat, thereby

i ncorporating by reference the general intent of the devel oper to
bi nd each | ot owner to the covenants. 1d. at 89-90. The circuit
court concluded that the devel oper intended to reserve the parcel
I n question for communal use. [d. at 90.

The Court of Appeals quoted from Turner v. Brocotto as

foll ows:

It is established that the jurisdiction of
equity to enforce certain rights in respect
of land is not necessarily dependent upon
technicalities which are so inportant at |aw,
such as, does the covenant run with the |and
and the extent of the running of the benefits
and burdens? Equity acts under the rule laid
down in Tulk v. Mxhay, 11 Beav. 571 (2
Phila. 774), where a covenant by the grantee
of a piece of land to use it as a private
square was enforced agai nst a purchaser from
the grantee with notice. The Lord Chancell or
said the question was not ‘* * * whether the
covenant ran with the |land, but whether a
party shall be permtted to use the land in a
manner inconsistent with the contract entered
into by his vendor, and with notice of which
he purchased.’ Hi s answer to the question
was this: “* * * |f an equity is attached to
the property by the owner, no one purchasing
with notice of that equity can stand in a
different situation fromthe party from whom
he purchased.’” This Court agreed with that
answer in Newbold v. Peabody Heights Co., 70
Md. 493, 502. Again, in Levy v. Dundalk Co.,
177 Md. 636, 646, Judge Parke said for the
Court: ‘“Under such circunstances, the equity
which is attached to the property is not
detached by the transm ssion of title.’

Steuart, 269 Md. at 90-91 (citing Turner v. Brocoto, 206 M. 336,
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346 (1955)).

Steuart is directly applicable to the case at bar. In this
case, as in Steuart, there is a docunent that inposes a
restriction on the use of the parcel in question. The
Decl aration, along with the recorded plat, puts all subsequent
purchasers of land in the subdivision on notice of the area
reserved for recreation. 1In 1999, when Kobrine, L.L.C purchased
the parcel in question, his deed fromWters, et al., stated the
| and conveyed was “[a]l that |land which is shown and desi gnated
as ‘' AREA RESERVED FOR THE USE OF LOT OMNERS.”” In addition, the
deed fromBeltway to Waters, et al., specifically stated that
anong the parcels conveyed was:

(7) Al of the roads, streets, drives, paths,
par ks, shore and reserved areas as shown and
designated on Plats of Section One (1) and
Two (2) of Harbor Light Beach subdi vision
recorded in Liber AWR No 1, folio 43 and
liber J.L.B. No. 1, folio 7, Plat Books of
Cal vert County, Maryland, subject, however,
to any rights of way of record and to right
of way in common to |ot owners in said

subdi vi si on over the nearest street and road
to the public highway and to the waters of

MIIl Creek and the Patuxent R ver in said
reserved areas as shown on the aforesaid
pl at s.

Kobrine, L.L.C. was on notice of the inplied easenent in
favor of |ot owners, created by the common plan of devel opnent,
represented on the recorded plat. Thus, the circuit court’s

finding that “subdivision owners/devel opers Brown and Bel t way
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created an easenent for the |ot owners of Harbor Light Beach in
the Property utilizing deeds, references to a recorded plat, and
by the recording of the Declaration” is supported by the
evidence. The circuit court concluded that this was sufficient
notice to all subsequent purchasers that the devel opers intended
to reserve the area in question for the use of all the |ot
owners. The circuit court, like the Iower court in Steuart,
| ooked at extrinsic evidence to support its concl usion:

Any concei vabl e uncertainty of the

owners’ /devel opers’ intent is renoved by

exam ning the sale and marketing of the

subdi vi sion by Beltway and \Waters.

Furthernore, the historical use of the

Property by the | ot owners supports a

conclusion that the devel opers agreed that

the reserve area was in fact reserved for the

use of the |lot owners and the easenent was

intended to be part of the overall general

pl an of devel opnent for the subdivision.

Using a simlar extrinsic evidence and constructive notice

approach, the Court of Appeals in the recent case of St. Charles

Assocs., 366 MJ. at 443, affirmed the exi stence of covenants in a
subdi vision in Charles County. There, the Interstate Ceneral
Conmpany, predecessor intitle to the St. Charles Association, and
the United States Departnment of Housing and Urban Devel oprent,
decided to create a subdivision called St. Charles Comuniti es.
Id. at 432. The Charles County Comm ssioners and the devel opers
fought over how many residential lots in the subdivision would

need waste water treatnent fromthe Mattawonman waste water
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treatnent plant. 1d. at 434-36. The parties involved agreed on
a settlenment of their differences and crafted a settlement
agreenent which said that: “It is the further intent of the
parties hereto, to provide certainty to SCA and the County
regardi ng the nunber of residential units to receive water and
sewer allocations each year.” 1d. at 436. The settlenent
agreenent expressly stated the parties’ intent that the prom ses
run with the land. |d. Despite this agreenent, however, a
di sput e about the municipal waste water treatnent plant arose
after deeds, referencing this agreenent, were granted to new
residential |lot owners. 1d. at 435. The Court of Appeals held
that the settlenent agreement was binding and restricted the
rights of any honmeowners who purchased their property after the
agreenent because it created covenants that ran with the | and.

W hold that the deeds conveying the real

property at issue here, while |acking express

reference to the 1989 Agreenent, were valid

grants and assignnments and by their terns

enconpassed any rights and obligations

running with the | and burdeni ng or

benefitting the parties as laid out in the

recital or provisions of the 1989 Agreenent

recorded anong the Land Records of Charles

County. We arrive at the holding by

construing the deeds in their entirety and

the facts, circunstances, and intentions of

the parties related to these conveyances,

despite the fact that the initial deeds may

make no express subject nmatter reference to
the 1989 Agreenent itself.

Id. at 467. The Court of Appeals stated that, when the intent of
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the parties (expressly determ nable through extrinsic evidence)
is that covenants run with the land, a court will effectuate that
intention against all purchasers with constructive notice of the
restrictions.

Al t hough appel lants argue in their brief, as they did bel ow,

that the case of Schovee v. M kol asko, 356 Md. 93 (1999), is

controlling, we agree with the circuit court that Schovee is not
applicable. 1In Schovee, honeowners in the Chapel Wods I
subdi vi si on sued the devel oper and its vice president, M kol asko,
who divided his own parcel and another 50 acre section (Lot 7) in
t he subdivision into a new pl anned devel opnent. 1d. at 98-99.
The Schovees and ot her homeowners sued because they believed Lot
7 was subject to a covenant restricting all the lots in the
“community” to at least 3 acres in size with only one hone. |d.
at 97. The litigation turned on which lots were included in the
“comunity,” and thereby restricted by the covenants. |d. at 98.
The covenants were contained in a Declaration filed
cont enporaneously with the subdivision plat and referenced in al
the relevant deeds. [d. at 96, 98.

The main difference between Schovee and the case at bar is
that the circuit court in this case determ ned that the
Decl arati on addressed the parcel in question. |In Schovee, the
Decl arati on unanbi guously “establishe[d] with virtually

uni npeachabl e clarity both that [the devel oper] did not intend to
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subject Lot 7 to the restriction inposed on Lots 1 though 5 and 8
t hrough 25, and that the purchasers of those |ots knew, at |east
constructively, that Lot 7 was excluded fromthe Declaration.”
Id. at 113.

The circuit court’s finding that an inplied easenent
exi sted and should be enforced to effectuate the intent of the
devel opers to create a conmon interest community is supported by

t he evi dence.

Environmental Laws

The circuit court permtted use of the |lot but did not
purport to interpret or rule on the applicability of
environmental laws. Rather, the circuit court concluded that
“all the ot owners who testified, except Dr. Kobrine, testified
that the historic use of the Property was for swimm ng, fishing,
nature wal ks and picnics.” 1In keeping with this finding, the
circuit court ordered the rip-rap erected by Kobrine, L.L.C be

renoved fromthe land. The circuit court further found that “al
the wi tnesses agreed that sone erosion had occurred, but differed
as to the significance and degree of this problem” The circuit
court’ s ruling is subject to all applicable laws relating to the
environment. The effect of those | aws was not deci ded bel ow and

is not before us. The effect, if any, of environnental |aws may

be litigated in circuit court.
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Payment of Costs
W reverse that portion of the circuit court’s order
requiring Dr. Kobrine, personally, to pay costs for renoval of
the rip-rap fromthe property in question. Dr. Kobrine is not a
party to this action; rather Kobrine, L.L.C. is the party. W
note that “a court may not enter a valid judgnent against a
person unless it has acquired personal jurisdiction over that

person.” Hagler v. Bennett, 367 MiI. 556, 561 (2002). Although

we have acknowl edged that m snoners in the service of process can
be corrected so |long as notice has been given to the appropriate
person, the circuit court may not enforce a judgnent against a

non-party. 1d. (citing McSwain v. Tri-State Transportation, 301

Md. 363 (1984); Harford Mutual Insurance Co. v. Wodfin Equities

Corp., 344 Md. 399 (1997); Dart Drug Corp. v. Hechinger Co., 272

Md. 15 (1974); Abromatis v. Anps, 127 Md. 394 (1916); WU. Tel.

Co. v. State, Use Nelson, 82 Ml. 293 (1896); Hill v. Wthers, 348

P.2d 218 (Wash. 1960), Enserch Corp. v. Parker, 794 S.W2d 2

(1990); Leonard v. Gty of Streator, 447 N. E.2d 489 (I1ll. App.

1983)).

PORTION OF ORDER DECLARING DR.
ARTHUR KOBRINE RESPONSIBLE FOR
REASONABLE EXPENSES FOR REMOVAL OF
RIP-RAP REVERSED. JUDGMENTS
OTHERWISE AFFIRMED. COSTS TO BE
PAID BY APPELLANTS.
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