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The wultimte issue in this appeal is one of insurance
coverage; the particular issue is whether appellant Rocco Luppino's
suit against Vigilant |Insurance Conpany is barred by limtations.
The Circuit Court for Prince CGeorge's County held that it was and
granted the insurer's notion for sunmary judgnent. W shal
reverse that judgnent.

Luppi no once owned a hone in Prince George's County protected
by a Quality Protection Honeowner's policy issued by Vigilant. On
June 24, 1986, he sold the hone to Stephen G ay and Mary Sorac
and, upon that sale, cancelled the policy.? In April, 1989, M.
Gray and Ms. Soraci sued appellant in the Grcuit Court for Prince
George's County for fraud, intentional conceal nent, and negligent
m srepresentation in connection wth the sale. The suit was
apparently based on the buyers' discovery of extensive termte
damage, rotting wood, and ot her deficiencies.

Luppi no was served with process on Novenber 1, 1989, and he
promptly forwarded the conplaint, along with an answer he had fil ed
t hrough his personal attorney, to Vigilant, requesting that it
provide a defense. On January 19, 1990, Vigilant responded that it
had accepted the defense of the case under a "full Reservation of
Rights.” Pointing to various provisions of the policy, the conpany
expl ained that there was no coverage for danmage to the property

prior to the transfer of ownership on June 24, 1986, that there was

11t appears that, on July 9, 1986, Luppino's attorney wote
to Vigilant requesting cancellation of the policy effective June
24, 1986, that, on August 8, 1986, the policy was cancelled
effective June 24, and that a part of the prem umwas then
r ebat ed.



no coverage for damage sustained after cancellation of the policy,
and there was no coverage for property damage arising out of any

act intended to cause such danage. There was apparently sone
guestion at the tinme as to when the policy was actually cancell ed.
The insurer stated that it would provide a defense but that, should
a judgnent be obtained that fell within the noted exclusions or
outside the policy period, satisfaction of the judgnment would be
Luppino's responsibility, not that of Vigilant.

On October 19, 1990, Vigilant notified Luppino that it had
changed its position. The conpany concluded that the policy had
been cancel |l ed effective June 24, 1986 and that, as a result, there
was no coverage. Citing the various policy provisions and def enses
noted inits earlier letter, Vigilant ended with the statenent that
"[t]herefore, due to the fact the allegations fall outside of the
policy period and within the above referenced excl usions, we nust
advise you we are specifically denying coverage, indemity and
defense for this lawsuit . . . ." The conpany said that it would
continue the defense through the firmit had designated for 30 days
to give Luppino tine to choose another |awer and that it reserved
the right to amend the letter if new information devel oped show ng
that any policy provision had been violated or, in the alternative,
i f the underlying conplaint was anended to bring the matter within
the policy coverage.

I n Decenber, 1991, the plaintiffs anended their conplaint to
add additional counts of intentional om ssion, breach of contract,

and tortious breach of contract, but there was no change in
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Vigilant's position.

Luppi no enpl oyed new counsel, and the case proceeded to trial.
On May 4, 1992, a jury returned a verdict for the plaintiffs based
on intentional m srepresentation, i ntentional conceal nment,
negligent msrepresentation, and intentional omssion, in the
anmpunt of $97,787 conpensatory damages and $82,000 punitive
damages. Luppi no appeal ed. In August, 1993, in an unreported
opinion, we affirmed the judgnent, and, on Septenber 13, 1994, the
Court of Appeals also affirned. Luppino v. Gay, 336 MI. 194
(1994).

On May 31, 1994, Luppino filed this action against Vigilant
for damages arising fromits refusal to provide a defense to the
Gray/ Soraci action. |In Decenber, 1994, he anended his conplaint to
add a count for breach of the duty to pay the judgnent rendered in
that case. Prior to the amendnent, Vigilant had filed a notion for
summary judgnent based on Iimtations, which the court had deni ed.
I n January, 1995, follow ng the anendnent, Vigilant asked the court
to reconsider its ruling, arguing that limtations had run on both
actions —that based on the duty to defend and that based on the
duty to indemify. The court granted the notion to reconsider and,
ultimately, the notion for summary judgnent. Relying on Anerican
Home Assurance v. Gsbourn, 47 M. App. 73 (1980), the court held
t hat both causes of action arose on Cctober 19, 1990, when Vigil ant
i nformed Luppino that it was denying coverage, and that the action
first filed in May, 1994 was too | ate.

DI SCUSSI ON
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Both parties cite Federal and out-of-State cases in support of
their respective positions. In our view, this case can be deci ded
under prevailing Maryland case |aw. W need to distinguish,
however, between an action for breach of the duty to defend and one

for breach of the duty to pay. W shall begin with the latter.



(1) Duty to Pay

Ml. Code Cts. & Jud. Proc. art., 8 5-101 provides generally
that a civil action at |law shall be filed within three years from
the date it accrues. The question, then, is when Luppino's action
for breach of the duty to pay accrued. That, in turn, requires us
to exam ne the nature of the duty.

The coverage in question is provided in Section Il, Coverage
E of the policy. That coverage obligates Vigilant "to pay on
behal f of the insured, up to our Iimt of liability, the ultimate
net | oss which the insured becones |legally obligated to pay because
of personal injury or property danage.” The term "ultinmate net
| oss”" is defined in the policy as "all damages which an insured
becones legally obligated to pay because of personal injury or
property damage."

Luppi no argues that he did not becone |egally obligated to pay
damages to Gray and Soraci until the Court of Appeals affirnmed the
j udgnent against himin Septenber, 1994. Vigilant, on the other
hand, though seem ngly acknow edgi ng that Luppi no m ght be correct
if Vigilant had actually defended the action through to judgnent,
contends that, because it disclained the duty to defend as well,
bot h causes of action accrued on the day it infornmed Luppino that
there was no coverage. Relying, as did the court, on Amrerican Home
Assurance v. Gsbourn, supra, 47 Ml. App. 73, and two Federal cases
(Cardin v. Pacific Enployers Ins. Co., 745 F. Supp. 330 (D. M.

1990) and an unpublished Opinion of the Fourth Crcuit Court of



Appeals in MIlham v. dobe Am Cas. Co., No. 89-2846, Opinion
filed August 24, 1990)), Vigilant urges that the limtations period
commenced at that point because Luppino knew then that he would
have to defend the case and pay any judgnent hinself.

Al t hough there are sone out-of-State cases supporting the
proposition, we do not agree with Luppino that the action accrued
only when the Court of Appeals affirnmed the judgnment, and we nost
assuredly do not agree with Vigilant that the action for breach of
the duty to pay accrued when it first denied coverage. W concl ude
t hat Luppino's obligation becane legally fixed, and thus the duty
to pay arose, when the judgnent was entered against him by the
circuit court in May, 1992. That judgnent, of course, was subject
to being upset on appeal, but it was valid, final, and, unless
stayed through the posting of acceptable security, was subject to
execution at that point.

Because Vigilant places so much enphasis on Anmerican Honme
Assurance v. Gsbourn and Cardin, we shall begin with a discussion
of those cases.

Osbourn operated a car-tow ng service. He was sued for
trespass and conversion by the owners of cars that he towed froma
prohi bited parking zone at the Capital Center, under contract with
the Center and upon direction fromthe police. On Septenber 11,
1974, his insurer declined coverage on the ground that the action
was based on intentional acts, for which no coverage was afforded
by his policy. Gsbourn defended the actions, which, in Decenber,

1977, ultimately settled. On Septenber 25, 1978, he sued both his
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i nsurer and the agent from whom he procured the insurance. The
action against the agent was based on negligence and breach of
warranty for not procuring conplete coverage.

The court granted summary judgnent for the agent based on
[imtations. The action against the insurer was tried to verdict,
whi ch was favorable to Gsbourn. The insurer appeal ed the judgnment
against it, and Gsbourn appealed the judgnent in favor of the
agent . Limtations was not raised as a defense to the action
against the insurer, and that issue was therefore not addressed by
us. W reversed the judgnment against the insurer because we

concl uded that there was no "occurrence,”" which was a prerequisite
to coverage. W did discuss the |imtations question wth respect
to the agent, however. The critical question, we said, was the
date "when Gsbourn knew or should have known that his insurance
broker sold himan insurance policy which was i nadequate because it
af forded i nconpl ete coverage." 47 Ml. App. at 86. Gsbourn argued
that the limtations period did not commence until his danmages were
ascertai ned, which was when he settled the underlying cases in
Decenber, 1977. W rejected that approach and concl uded instead
that the action accrued when the insurer denied coverage. It was
t hen that Gsbourn knew, or shoul d have known, of the deficiency in
the policy and of the fact that he would have to defend the actions
hi msel f and t hereby incur expense.

That aspect of American Honme Assurance is conpletely

i napposite to this case. The alleged duty of the agent was to

procure conpl ete insurance, and the breach of that duty, along with
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t he assurance of damage, becane clear when the insurer declined
coverage. Vigilant's duty here is quite different; it is to pay
any "ultimate net |oss" that Luppino becones "legally obligated to
pay because of personal injury or property danage." Vigilant's
decl aration of no coverage did not establish, or even trigger, any
ultimate net |oss that Luppino would be obligated to pay.

Cardin is likewi se inapplicable with respect to the obligation
to pay. That case involved the duty to provide a defense, in
particul ar whether a mal practice carrier was obliged to pay the
expenses of the insured s personal counsel, notw thstanding that it
had provi ded a defense through attorneys of its own choosing. The
District Court, followng our Anmerican Honme Assurance case,
concluded that limtations began to run on Cardin's action agai nst
hi s i nsurance conpany when the insurer notified himthat it would
not pay the fees of his personal attorney, rather than when the
underlying case was eventually settl ed. As with Anmerican Hone
Assurance, the case did not involve the duty to pay a successful
claim

One of the points nmade by Vigilant in support of its theory is
t hat Luppino could have filed a declaratory judgnent action to test
Vigilant's defense imedi ately following its Cctober, 1990 letter,
postul ating that, as such an action could have been filed then
limtations nmust have started to run at that tinme. W disagree.

Luppi no may have been able to file a declaratory judgnent
action upon receipt of Vigilant's letter, to test whether the

conpany had a duty to defend and pay, although, given the several
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defenses raised in that letter, it is not entirely clear fromthe
record now before us that such an action could have proceeded while
t he underlying action was still pending. The Court of Appeals has
carefully limted declaratory judgnent actions prior to trial of
the underlying case to those instances in which the coverage
gquestions are "independent and separable fromthe clains asserted
in a pending suit by an injured third party.” Br ohawn v.
Transanerica Ins. Co., 276 Md. 396, 405 (1975); Allstate Ins. Co.
v. Atwood, 319 MI. 247, 252 (1990).°2

Even if a declaratory judgnent, or other, action could have
been filed earlier to test the validity of Vigilant's position
however, the failure to file one does not necessarily affect the
running of limtations with respect to a breach of contract action
for damages. The Declaratory Judgnment Act itself makes cl ear that
a declaratory judgnent action to construe a contract may be filed
"before or after a breach of the contract.” M. Code Cs. & Jud.
Proc. art., 8 3-407. Indeed, a principal function of a declaratory
j udgnent proceeding generally is to resolve di sputes over statutes,
contracts, and other |egal documents and rel ationshi ps before an

actual breach and injury occurs. (Qbviously, an action for damages

2 One of the defenses to coverage raised by Vigilant was
that the policy did not cover intentional harm As noted, one of
the clains in the Gray/ Soraci suit was for negligent
m srepresentation. To the extent that coverage hinged on the
nature of Luppino's conduct —whether it was intentional or
merely negligent —that issue would necessarily have to be
determned in the underlying litigation and thus, under Brohawn
and Atwood, woul d be inappropriate for resolution in a pre-trial
decl aratory judgnent action.
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based on breach of contract cannot be filed until there has, in
fact, been a breach.

Apart fromthat, in Atwood, the Court expressed the view that
decl aratory judgnent actions in advance of the tort trial, even
where perm ssible, "should not be encouraged” (id. at 255), and
i ndeed "should be rare" (id. at 254), and thus held that an
insurer's failure to test coverage prior to trial of the underlying
action will not operate as an estoppel or waiver. Nor, for the
sanme reason, should the insured be penalized for waiting.

That view is consistent with the approach taken in Lane v.
Nati onwi de Mut. Ins. Co., 321 Md. 165 (1990). The plaintiffs in
that action (the Lanes) were injured when their car collided with
anot her vehicle. They sued the other driver and owner in Decenber,
1982, although they were then aware that those defendants were
uni nsured. The Lanes notified their insurer, Nationw de, of the
lawsuit and the fact that the defendants were wuninsured.
Nat i onwi de remai ned passive. In April, 1986, the Lanes sued
Nationwide to collect wuninsured notorist benefits under their
policy. The insurer successfully noved for summary judgnent on
limtations, convincing both the trial court and this Court that
t he cause of action accrued when the Lanes first discovered that
t he def endants were uni nsured.

The Court of Appeals reversed, holding that the insured need
not nmake demand on his conpany for uninsured notorist benefits
until after pursuing the uninsured defendant and that no action for

breach of contract accrues until the insured demands paynment and it
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is refused. An anticipatory repudiation, the Court held, does not
cause limtations to begin running.

The inportant point in Lane is that an action by an insured
agai nst his insurer for breach of a contractual duty inposed in the
policy is governed by the principles applicable to breach of
contract actions. The threshold issues are the nature of the duty
and when it was breached. Here, as we have indicated, the duty was
to pay an ultinmate net | oss that Luppino becane legally obligated
to pay. Not wi t hst andi ng the possible right to have the dispute
over coverage resolved earlier through a declaratory judgnent
action, that duty was not, in fact, breached until a judgnent was
rendered agai nst Luppino that he was legally obligated to pay, and
that did not occur wuntil My 4, 1992. See, in general, 20
Appl eman, |nsurance Law and Practice, § 11416: "Ordinarily, the
fixing of Iliability against an insured by judgnent is a
prerequisite to suit against a liability insurer."” Al so, 20A
Appl eman, I nsurance Law and Practice, 8 11614: "Under a policy of
liability insurance, the contractual period generally conmences to
run at the time of entry of judgnment against the insured, unless
the finality of such judgnent has been postponed by the pendency of
an appeal . "3

(2) Duty to Defend

3 Two rather old California and New York cases are cited for
the proposition that an appeal may postpone the running of the
statute. W have expressed sone reservation about that approach
under Maryland law, in that an appeal, by itself, does not
postpone the finality of the judgnent. It is not an inportant
issue in this case, however
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We turn, now, to the action based on the duty to defend. That
duty, of course, arose in Novenber, 1989, when Luppino inforned
Vigilant of the lawsuit that had been filed against him and it
clearly was breached on OCctober 19, 1990, when the conpany
expressly declined to provide the defense.

The duty to defend is broader than and different fromthe duty
to pay. See 7C Appleman, Insurance Law and Practice, 8§ 4684 at 83-
85. The latter ordinarily depends on the eventual outcone of the
underlying case — whether it results in a judgnent for the
plaintiff and, if so, whether the basis for that judgnment is
conduct within the policy coverage. The former is not so tightly
based. Absent sone special limting provision in the policy, an
insurer generally has a contractual duty to defend "if there is a
potentiality that the claim could be covered by the policy."
Brohawn v. Transanerica Ins. Co., supra, 276 M. at 408. That
i ssue, in other words, may be nore easily determ ned in advance of
a judgnment in the underlying litigation, although, as noted in
Atwood, even there, pre-litigation declaratory judgnent actions are
not favored unless the coverage issue is clearly separate from any
issue likely to be resolved in the underlying litigation.

There is another inportant difference between the two
obligations. Unlike the duty to pay, which becones fixed upon the
rendition of a judgnent (subject to increases for post-judgnent
interest and costs if it is not discharged pronptly), the duty to
defend is necessarily a continuing one that conmences upon notice

of the claimand extends at least until a judgnent is entered and
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all appeals fromit have been resolved. The duty thus arises at an
earlier point than the duty to pay and may extend to a later tine.
The anount of danmage from a breach cannot realistically be
determned until the entire case is over, because they continue to
accrue, increnentally, throughout the course of the litigation.

Faced with a refusal of the insurer to defend a claim the
insured has three possible options, other than acquiescence: he
can, to the extent permtted by Atwood, file a declaratory judgnment
action, presumably at any point along the way; he can bring one or
nore successive actions to recover his interim and increnental
costs as the case proceeds, subject to the defense against
mul tiple, vexatious actions; or, as here, he can wait until the end
when all of his danages are ascertained and then sue for the entire
breach. O the three choices, the third, in nost instances, wll
be the nost practical and efficient. That the others may, in given
ci rcunst ances, be possible should not, therefore, preclude it.

We recognize that a different view was expressed by our
Federal colleague in Cardin. In point of fact, we do not
necessarily disagree with the result reached in that case. As we
indicated, the suit was not the typical action to recover damages
for a refusal to defend. The conpany did defend Cardin. The suit
was to recover fees he voluntarily paid to his private counsel
and, although the action was franed as emanating fromthe duty to
defend, an arguably nore persuasive case can be nmade for conmenci ng
the statute of |limtations from the tine the conpany inforned

Cardin that it did not intend to pay those fees. To the extent the
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court relied on Arerican Honme Assurance for the proposition that,
in all instances, an action based on breach of the duty to defend
commences when the insurer declines coverage, we sinply do not
agree and thus reject that approach.

Upon this analysis, we conclude that, although Luppino m ght
have been able to file suit earlier, the statute of limtations did
not begin to run on the action for breach of the duty to defend
until the Court of Appeals affirnmed the judgnment in the underlying
case. It was then that the final breach became nmanifest and the
ultimate injury neasurabl e.

JUDGVENT REVERSED; APPELLEE
TO PAY THE COSTS.



