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FAIR AND | MPARTI AL ADM NI STRATI VE TRI BUNAL,; Adm ni strative
proceedi ngs shall be conducted by a fair and inpartial tribunal.
Menmbers of the tribunal nust conduct thenselves in such a fashion
to avoi d even the appearance of any inpropriety during the course
of the whol e proceedi ng.

RECUSAL DURI NG ADM NI STRATI VE PROCEEDI NG Where the facts and
ci rcunstances all eged supported a notion for recusal, nenbers of
the adm nistrative tribunal should have either recused t hensel ves,
or referred the matter to the OAH for further proceedings on the
nmerits.

PONER OF THE MARYLAND BOARD OF PHARMACY TO DI SCI PLI NE PHARMACI STS;
The Maryland Board of Pharmacy does not waive its right, as a
matter of law, to discipline licensed pharmaci sts for violations of
the Pharmacy Act by renewing the |license of a pharnacist, pending
the investigation of that pharmacist for possible w ongdoing.
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Maryl and State Board of Pharmacy (Board), appellant, seeks
review of the August 31, 2001 Oder of the Crcuit Court for
Baltinore Gty reversing appellant’s earlier decision that
Phar maci st Li nda Ann Spencer, appellee, practiced pharmacy w t hout
a license and failed to keep records of required continuing
education credits.

Appel I ant raises the followi ng questions for our review

l. Is there substantial evidence in the record to

support appellant’s decision to discipline M.
Spencer for practicing pharmacy after her license
had expired and for failing to retain docunmentation
of continuing education credits required for
i cense renewal ?

1. By renewing appellee’ s |icense prior to conpleting
its i nvestigatory and di sci plinary process
regarding her alleged violations of the Pharmacy
Act occurring prior to renewal, did the Board waive
its right to discipline her for those violations?

I1l1. In the absence of any show ng of actual bias by

appel  ant’ s nmenbers agai nst appel |l ee, did argunents
at the hearing between her attorney and two of
appellant’s nenbers regarding the attorney’s
statenents during the hearing deprive her of due
process.?

We hol d that appellant did not waive its right, as a matter of
law, to discipline appellee for violations of the Pharmacy Act by
renewi ng her license during the pendency of its investigation of
possi bl e wongdoi ng. W al so hold that appel | ant deprived appel | ee
of her right to be treated in a fair and unbiased mnner as

required by the Adm nistrative Procedure Act and the Maryl and

lAppel |l ee raises six questions, essentially rephrasing appellant’s
questions and raising additional due process concerns. W will address these
concerns in our discussion of appellant’s third question.



Constitution; and, therefore, the case nust be remanded in order

that appellee may receive a fair hearing of the disputed charges

against her. Finally, inlight of our answer to the | ast question,

we refrain fromaddressi ng whet her the record contains substanti al

evi dence to support appellant’s decision to discipline appell ee.
FACTS AND PROCEEDINGS

On July 1, 1999, appellee’s pharmacist |license expired. She
continued to practice pharmacy without a |license until August 16,
1999. On August 30, 1999, appellee subnmitted a renewal application
to appellant, along with docunentation that she had conpleted the
conti nuing education requirenents. On  Septenber 14, 1999,
appel l ant issued a renewal |icense to appellee.

Appel I ant issued charges against appellee on February 16,
2000, alleging that she had practiced pharmacy without a |icense
for a period of six weeks and that she had failed to maintain
records of required continuing education credits. Appel | ant
schedul ed a case resol ution conference (CRC) to attenpt to resol ve
the matter wi thout the necessity of a hearing. M. Stanton Ades
and Ms. Laura Schneider, two nenbers of the Board, represented
appellant at the CRC The settlenment negotiations were
unsuccessful. Both M. Ades and Ms. Schnei der sat on the panel of
Board nenbers who eventually heard this contested case. On nany
occasions, beginning in July, 2000, appellee sent letters to
counsel for appellant, seeking to have the natter referred to the

Ofice of Admnistrative Hearings (QOAH). Appel | ee believed



appel l ant incapable of giving her a fair and inpartial hearing
because appellant had been intimately involved in settlenent
negotiations with appellee and may have prejudged the case.
Appel | ant repeat edly deni ed appel | ee’ s requests to nove the case to
OAH, stating that appellant’s know edge of settlenment negoti ati ons
did not disqualify it from hearing evidence. In further
justification for refusing to nove the case, appellant stated that
appel l ee “failed to assign any specific facts indicating the Board
woul d not be an inpartial arbiter,” and also noted that the Board
“ha[d] never delegated a matter to the Ofice of Admnistrative
Hearings.”

Finally, on August 14, 2000, appellee filed a notion to refer
the case to the Ofice of Admnistrative Hearings or, in the
alternative, to recuse nenbers of the Board. Appellant denied that
notion on Septenber 15, 2000.

Appel I ant held a hearing on the matter on Septenber 20, 2000,
and resuned the hearing on January 8, 2001. Counsel for appellant
had gi ven books containing exhibits to the menbers of the Board on
the norning of the hearing. Wen counsel for appellee arrived for
the hearing, he noticed that at |east one nenber of the Board was
review ng evidence before the start of the hearing. Counsel for
appel | ee conpl ai ned about the nmenber review ng docunents that were
not in evidence, and asked that nenber to recuse hinself. This
request was denied. He then renewed the notion to nove the case to

OAH and appel l ant denied that notion also. Finally, counsel for



appel | ee asked that the two nenbers who were i nvolved in settl enent
negoti ati ons recuse thensel ves, and that request was al so deni ed.

Appellee did not dispute that she had practiced pharnacy
wi thout a license for a period of six weeks. Her counsel argued,
however, that her practice of pharmacy without a |icense was
aut hori zed under Ml. Code (1984, 1999 Repl. Vol.), 8§ 10-226(b) of
the State Governnent Article,? because she had submitted a tinely
renewal application. Appellee did not present any evi dence, other
than her testinony, that she had filed a renewal application prior
to the expiration of her license on July 1, 1999. Appel l ant’ s
records did not reveal any application, check, or noney order from
appellee prior to July 1, 1999. Appel | ant determ ned that
appellee’s testinony on the matter |acked credibility and found
that she had not filed a tinmely renewal application.

During the hearing, counsel for appellee accused nenbers of
the Board of prejudging the case, of sleeping during the hearing,
and of not paying attention to testinony. After the accusation
about sl eeping, the hearing deteriorated to the poi nt where severa

menbers of the Board engaged in a heated conversation with counsel

2 M. Code (1984, 1999 Repl. Vol.), 8 10-226(b) of the State Gover nnment
Article states:

If, at least 2 cal endar weeks before a |license
expires, the licensee makes sufficient application for
renewal of the license, the license does not expire
until: (1) the unit takes final action on the
application; and (2) either

(i) the time for seeking judicial review of the action
expires; or

(ii) any judicial stay of the unit’s final action
expires.



for appellee involving demands for apologies and chastisenents
about finger pointing from counsel and nenbers of the Board.?

Finally, one of the Board nenbers asked counsel for appellee to

>The record reflects the foll owi ng exchange:
Ms. Gill (the prosecutor): All right. Ms. Spencer, you indicated-

M . Kaufman (appellee’s counsel): Excuse me, M. Love, do you m nd
waki ng up?

M. Love: | am wi de awake! And | resent your incrimnation [sic]
that |’ m not!

M. Kaufman: Your eyes were closed and | wouldn’t have said it if
your eyes were open and you were awake!

Ades: M. Kaufman, you are totally out of line here. What is
purpose of this?

Kauf man: Because it’'s a very inmportant -

Love: I demand an apol ogy by the counsel before we proceed.
Kauf man: |’ m not going to apol ogize! You open your eyes!
Love: No, | demand an apol ogy!

Kauf man: You point your finger at somebody el se!
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Love: You!

. Kaufman: Do somet hing about it, you bi-! Who do you think you
are?
Ms. Schneider: I'msorry, | can't stay here and listen to this.
M. Kaufman: Don’t you point your finger at nme!
M . Ades: M. Kaufman, would you like to be excused?
M. Kaufman: No, | wouldn’t. I would |ike an apol ogy for pointing
his finger at me!
Ms. Furman: | would like himto be excused.
M. Kaufman: Apol ogi ze for pointing your finger!
Ms. Gill: You pointed your finger at me one inch fromm face and
I didn't carry on.
M. Kaufman: | didn’t point my finger at you in anger.
M. Ades: M. Kaufman!
M. Kaufman: M. Ades, sit down and behave yourself.



| eave t he room but he remai ned and conti nued argui ng. Eventually,
counsel was asked if he would act appropriately, and he said he
woul d, so the hearing continued.

Later, counsel for appellee objected to the entry of a mail
| og, and argued that it “does not go to [appellee’s] credibility.”
Ms. Hawkins, one of the Board nenbers, stated “sure it does.” Wen
counsel then said to the Board, “M. Hawkins already said out |oud
it went to credibility,” M. Hawkins denied saying it and then
added, “I did not [say that], and you re a bold-faced liar.”
Counsel for appellee objected to being called a liar during the
proceedi ng and attenpted to have Ms. Hawkins renoved from hearing
the case, but that request was deni ed.

On February 21, 2001, appellant issued its Final Decision and
Order, finding that appellee had violated Mi. Code (1981, 2000
Repl. Vol .), 88 12-301, 12-701, 12-707(e), and 12-313(b)(24) of the

Health Cccupations Article.* Appellant placed appellee on

“Section 12-301 of the Health Occupations Article states:

(a) Except as otherwi se provided in this title, an
i ndi vidual shall be licensed by the Board before the
i ndi vidual may practice pharmacy in this State.

Section 12-701 states:

Except as otherwi se provided in this title, a person
may not practice, attempt to practice, or offer to
practice pharmacy in this State unless licensed by the
Board.

Section 12-707(e)(1l) states:

Any person who violates 8§12-701 (“Practicing pharnmacy
wi thout a license”) or 812-703 (“Operating a pharnmacy
wi thout a permt”) of this subtitle is subject to a
civil fine of not nore than $50,000 to be assessed by
t he Board.



probation, inposed a fine, and reprimnded her.

Appellee filed a Petition for Judicial Reviewin the Crcuit
Court for Baltinore Gty on March 21, 2001. On August 28, 2001,
the court held a hearing on the Petition for Judicial Reviewand on
August 31, 2001, entered its Oder, reversing the decision of
appel l ant and vacating appellant’s Final Decision and Order. The
court’s reasons for reversing and vacati ng appel |l ant’ s deci sion are
| ocated in the oral opinion of the court. The court stated:

Let nme cone to the issue that is of real concern to this
Court. It is that the trier of fact, the Board if you
will, must maintain an appearance that is fair and just.
And t hat under the circunstances to let all persons know
that the hearing before it will be fairly reviewed and
i nterpreted.

* * * *

Wat is <clear [is that] there was unnecessary,
i nappropriate accusations going on within the hearing.
It is true, in review of the case itself, is [sic] that
the court needs only to determne whether there was
substantial evidence of a, [sic] fromthe record on the
whol e to support the decision. But that is really only
half of the concern . . . . [T]he other is whether or
not . . . there was a violation of due process and the
aw in which the determ nation was nmade. |If we go to the
| atter discussion then on[e] would say how the evidence
was determned is effected by how the law is respected
during the course of the hearing.

* * * *

Section 12-313 (b)(24) states:

Subj ect to the hearing provisions of 8§12-315 of this
subtitle, the Board, on the affirmative vote of a
majority of its members then serving, may deny a
license to any applicant, reprimand any |licensee

pl ace any licensee on probation, or suspend or revoke
a license if the applicant or licensee

Vi ol ates any rule or regulation adopted by the Board



This court’s interpretation of the record is . . . that
the Board’ s actions and reactions individually
rai ses serious questions as to whether or not it was

effected [sic]

In addition,

inits determnation in this case.

the circuit court judge determned that the

record | acked substanti al evidence to support appellant’s findings

and thus reversed the Board. Appellant tinely noted this appeal on

Sept enber 27, 2001.

DISCUSSION

The final decision of an admi nistrative agency in a contested

case is subject to review under the Adm nistrative Procedure Act

(APA), Ml. Code Ann., State CGov. Art. 8§ 10-222. Section 10-222(h)

provi des that the review ng court may:

(1)remand the case for further proceedings;
(2)affirmthe final decision; or

(3)reverse or nodify the decision if any
substantial right of the petitioner may have
been prejudi ced because a finding, concl usion,
or deci sion:

(1) is unconstitutional;

(ii1)exceeds the statutory authority

or jurisdiction of the final decision naker;
(ti1) results froman unl awful procedure;

(iv) is affected by any other error of |aw
(v) is unsupported by conpetent, material, and
substantial evidence in light of the entire
record as submtted; or

(vi) is arbitrary or capricious.

As this Court

Human Services v.

noted in Montgomery County Dep’t of Health &

p.F., 137 M. App. 243, 264-65 (2001):

Appeal s fromthe [ALJ] tothe circuit court, and fromthe

circuit court

to the appellate courts, are governed by

the same standards of review . . . . The test for
deternmining whether the . . . findings of fact are
supported by substantial evidence is whether reasoning
m nds could reach the sane conclusion from the facts
relied upon by the [agency] . . . . Wen an agency’s



decision is based on an erroneous |egal conclusion,

however, we will substitute our own judgnent for that of

t he agency.

(Internal citations omtted.)

It is well settled that a reviewing court may not substitute
its judgnent for that of the adm nistrative agency or nake its own
findings of fact when review ng the decision of an ALJ. Charlotte
Marsheck v. Board of Trustees of the Fire & Police Employees’ Ret.
System of the City of Baltimore, 358 Md. 393, 402 (2000). Were an
agency’s decision is based on an erroneous conclusion of |aw,
however, this deference does not apply. Mayor of Ocean City v.
Purnell-Jarvis, Ltd., 86 Ml. App. 390, 402 (1991)(citing Supervisor
of Assessments of Montgomery County v. Asbury Methodist Home, 313
Mi. 614 (1988)). In such a case, we “nust substitute [our]
judgnent for that of the agency if our interpretation of the
applicable legal principles is different.” Perini Services, Inc.
v. Maryland Health Resources Planning Comm’n., 67 Ml. App. 189, 201
(1986) (citing Ramsay, Scarlett & Co., Inc. v. Comptroller of the
Treasury, 302 M. 825 (1985)). A reviewng court can and should
revi ew whet her an agency has acted within its statutory powers or
has ot herwi se made an error of |law. Brzowski v. Maryland Home Imp.
Comm’n, 114 Md. App. 615 (1997), cert. denied, 346 Md. 238 (1997).

As a prelimnary nmatter, we hold that appellant did not waive
its right to discipline appellee by renewing her license to
practi ce pharmacy during the pendency of its investigation of her.

Appel | ee pl aces great enphasis on the rel ati onshi p between section



10-226(b)° of the State Governnment Article and section 12-310(a) of
the Health Cccupations Article.® W interpret the code sections to
require the Board to issue a license to a person who neets the
stated requirenents and that the license does not expire if a
tinmely renewal application has been filed. Those sections do not,
however, deprive the Board of the power to sanction appellee if it
finds, after a fair hearing, that she did not file a tinely renewal
application and that, therefore, she practiced pharnacy for a
period of time without a license. See Ml. Code (1981, 2000 Repl
Vol .), §§ 12-701, 12-707(e)(1l), and 12-313(b)(24) of the Health
Cccupations Article.” The fact that the Board chose to renew a
i cense upon receipt of an untinely renewal application does not
deprive the Board of the authority to sanction for prior violations
of the applicabl e statutes.

Wth regard to appellee’s due process concerns, we note that
Section 10-201 of the State Governnent Article states:

The purpose of this subtitle is to:

(1) ensure the right of all persons to be treated in a

fair and unbiased manner in their efforts to resolve

di sputes in adm nistrative proceedi ngs governed by this
subtitle; and (2) pronote pronpt, effective, and

SSee footnote 2.

% Section 12-310(a) states:

Li cense expired for less than 2 years. The Board
shall reinstate the license of a pharmaci st whose
license has been expired for less than 2 years, if the
pharmaci st: (1) Meets the renewal and reinstatement
requi rements set by rule and regulation of the Board;
and (2)Pays to the Board the reinstatement fee set by
t he Board.

'See footnote 3.



ef ficient governnment.

In addition, Article 24 of the Maryl and Decl aration of Ri ghts
states:

That no man ought to be taken or inprisoned or disseized

of his freehold, liberties or privileges, or outlawed, or

exiled, or, in any manner, destroyed, or deprived of his

life, liberty or property, but by the judgnent of his
peers, or by the |law of the |and.

Procedural due process guaranteed to persons in this State by
Article 24 requires “that admnistrative agencies performng
adj udi catory or quasi-judicial functions observe the basic
principles of fairness as to parties appearing before them”
Maryland State Police v. Zeigler, 330 M. 540, 559 (1993). This
doctrine of fairness is “‘specifically applicable’ to issues of
di squalification, although *disqualification wll not be permtted
to destroy the only tribunal with power in the prem ses.’” Regan v.
Chiropractic Examiners, 355 Md. 397, 408-09 (1999) (quoting Board of
Medical Examiners v. Steward, 203 Md. 574, 582 (1954)).

As previously nentioned, two of the nenbers of the Board that
heard this case also participated in settlenent discussions with
appel | ee before the hearing. The record in this case reflects that
appel l ant considered those settlenment negotiations and perhaps

relied on their know edge of those negotiations in rendering the

Fi nal Decision and Order.® |In our viewit was unnecessary to note

%The first page of the Final Decision and Order includes this statenment:

On May 18, 2000, a case resolution conference was
hel d. In attendance were Stanton Ades, P.D., Board
Presi dent, Laura Schnei der, Board nenmber, LaVerne
Naesea, Executive Director for the Board, Paul



in the Final Decision and Order that “[a]lthough Respondent agreed

to a proposal at the conference, she later rejected it,” unless the
Board considered that fact 1in their deliberations. Mor e
significantly, appellant denied appellee’ s right to be treated in
a fair and unbiased nmanner when a nenber of the Board displayed
bl atant hostility toward appellee’s counsel during the hearing,
causi ng an appearance of inpropriety.?®

Unfortunately, the actions and statenents of some of the
menbers who presi ded over the hearings held on Septenber 20, 2000,
and January 8, 2001, lead this Court to conclude that appellee was
denied a fair and unbiased resolution of her dispute wth
appel lant, in violation of section 10-201 of the State Government
Article and Article 24 of the Maryl and Decl aration of Rights.

Because the decision of appellant was unconstitutional and
resulted from an unlawful procedure, this Court wll affirm in

part; vacate, in part; and remand the <case for further

proceedi ngs. *® Ml. Code (1984, 1999 Repl. Vol.), 88 10-222(h)(3) (i)

Bal | ard, Assistant Attorney General and Board Counsel
Roberta Gill, Assistant Attorney General and

Adm nistrative Prosecutor on behalf of the State,
Joseph S. Kaufman, Esquire, Counsel for Respondent,
and the Respondent. Although the Respondent agreed to
a proposal at the conference, she later rejected it.

The Board should not have taken into consideration any aspect of the
settlement negotiations in its deliberations and final decision of this
contested case.

° The consideration by the Board of evidence prior to the start of the
hearing is also disturbing and lends itself to a conclusion that the actions
of the Board created an appearance of impropriety.

" nsofar as the circuit court reversed appel l ant’ s deci sion because of
due process concerns, we affirm However, with regard to the circuit court’s
determ nation that the record | acked substantial evidence to support



and 10-222(h)(3)(iii).

There are no definitions in the Adm nistrative Procedure Act
for the relevant terns (fair, unbiased, unlawful procedure) found
in sections 10-201 and 10-222(h). See MI. Code (1984, 1999 Repl.
Vol .), 8 10-202 of the State Governnent Article. Appropri ate
anal ogi es can be drawn, however, fromthe Maryland Rul es and case
I aw. See Regan v. Chiropractic Examiners, 355 M. 397 at 410
(1999) (noting in a case involving the Maryland Board of
Chiropractic Examiners that “the ‘appearance of inpropriety’
standard set forth in our cases involving judges and sone others is
applicable generally to the participation of nenbers of Maryl and
adm ni strative agencies perform ng quasi-judicial or adjudicatory
functions”).

M. Rule 16-813, Canon 3(C), provides in pertinent part:

RECUSAL. (1) A judge should not participate in a
proceeding in which the judge's inpartiality mght
reasonably be questioned, including but not limted to

I nst ances where:

(a) the judge has a personal bias or prejudice concerning

a party, or personal know edge of disputed evidentiary

facts concerning the proceeding;

Courts have recogni zed that there is a strong presunption that
judges are inpartial and will refrain frompresiding over a matter
when appropriate. Jefferson-El v. State, 330 Md. 99, 107 (1993);
Boyd v. State, 321 Md. 69, 74, 80 (1990); Doering v. Fader, 316 M.

351, 360 (1989); Reed v. Baltimore Life Ins. Co., 127 Ml. App. 536,

appel l ant’s substantive conclusions, we vacate. That decision should not be
made until appell ee has been afforded a fair hearing. Once appellee is
granted a fair hearing before an unbiased tribunal, the evidence presented at
that time may or may not support appellant’s substantive position.



553, 556 (1999). This presunption can be overcone, however, if the
aggrieved party proves the exi stence of actual bias. Jefferson-EI,
330 Md. at 107. In other words, the party requesting recusal nust
show that the trial judge has a personal bias concerning the
notioning party, or personal know edge of disputed evidentiary
facts concerning the proceeding. Id.

In addition, the presunption of inpartiality of judges can be
overconme if the notioning party can show the existence of an
appearance of inpropriety. Boyd, 321 MI. at 85-86. The Court of
Appeal s has recognized that it is essential that the judicia
process not only operate fairly and but also appear to operate
fairly. 1d. See also Jefferson-E1, 330 Md. at 107. Consequently,
courts have determ ned that recusal is nmandated when a trial judge
reasonably appears to hold a bias or prejudice against the noving
party. Boyd, 321 Ml. at 85-86; see also Jefferson-E1, 330 M. at
107; Reed, 127 Md. App. at 554; Goldberger, 96 M. App. at 321.

[T]he test to be applied is an objective one which

assunes that a reasonabl e person knows and under st ands

all the relevant facts . . . . Like all l|egal issues,

j udges det erm ne appearance of inpropriety — not by what

a straw poll of the only partly informed man-in-the-

street woul d show — but by exami ning the record facts and

the law, and then deciding whether a reasonabl e person

knowi ng and understanding all the relevant facts woul d

recuse the judge.

Boyd, 321 Md. at 86 (quoting In re Drexel Burnham Lambert, Inc.,
861 F.2d 1307, 1313 (2" Cir. 1988)); see also Surratt v. Prince
George’s County, 320 Md. 439, 465 (1990) (stating the standard as

“whether a reasonable nenber of the public knowing all the



circunstances would be led to the conclusion that the judge’'s
inmpartiality mght reasonably be questioned”).

As previously stated, two of the Board nenbers hearing the
case had personal knowl edge of disputed evidentiary facts
concerni ng the proceedi ng because they had intinmately parti ci pated
in settlenment negotiations with appellee. In and of itself, the
participation by a Board nenber in both the settl enent negoti ati ons
and the foll owi ng hearing, does not pose a problem See Regan, 355
Mil. at 412 (noting that *“adm nistrative decision nmakers do not
automatically becone biased nerely because they have becone
famliar with the facts of a proceedi ng through the performance of
their adm nistrative duties”). The record in this case, however,
reflects that appell ant consi dered those settl ement negotiations in
rendering its Final Decision and Order. 1In addition, the fact that
the tribunal was reviewi ng docunents provided by one party, prior
to their introduction as evidence during the hearing, disturbs this
Court. The consideration of settlenent negotiations and the revi ew
of docunents not in evidence both contributed to the appearance of
i npropriety in this case. More disturbing than either of these
probl enms, however, is the behavior of M. Hawkins during the
heari ng.

It does appear to this Court that counsel for appellee crossed

the line from zealous advocacy to inappropriate and uncivil



behavi or at tines during the course of the hearing.' At the point
of the conversation with Ms. Hawki ns, however, counsel was engaged
i n appropriate advocacy and cannot be charged fairly with goading
her into calling hima liar. He objected to the adm ssion of a
docunent and noted that it “did not go” to his client’s
credibility. In response, M. Hawkins said, “sure it does,”
indicating that she believed it was relevant to credibility.
Counsel |ater noted in argunment that Ms. Hawkins said the docunent
went to credibility. She then denied saying that and called hima

liar.?'? Ms. Hawkins created an unacceptable appearance of

""Courts in this State have gui del i nes for appropriate courtroom

conduct. “Courtesy is always appropriate. Nastiness and rudeness do not
impress juries or judges.” Dennis M Sweeney, Guidelines for Lawyer Courtroom
Conduct, Septenber/October 1998 Maryl and State Bar Association Journal. I'n

addition, as noted by the Maryland State Bar Association Code of Civility,
adopted by the Bar Association of Baltimre City;

. A | awyer should treat all persons with courtesy and respect,
and at all times abstain fromrude, disruptive, and disrespectful
behavior . . . A lawyer should speak and write civilly in all
communi cations with the court . . . A lawyer should avoid displays
of temper toward the court.

Gui delines on Civility, adopted by the Bar Association of Baltinore City, My
14, 1996; See also, Maryland State Bar Association, Code of Civility, (noting

that lawyers “will abstain from di sparagi ng personal remarks or acrinmony
toward any participants in the legal process . . . will speak and write
civilly and respectfully to the Court . . . will not engage in conduct that

of fends the dignity and decorum of judicial and adm nistrative proceedi ngs

Y.

2 \hile we recogni ze that the Board sitting in this case was not

compri sed of judges, they were acting in a quasi-judicial function and are
held to basic standards of fairness. See Regan v. Chiropractic Examiners, 355
Md. 397 at 410 (1999)(noting in a case involving the Maryl and Board of
Chiropractic Exam ners that “the ‘appearance of inmpropriety’ standard set
forth in our cases involving judges and some others is applicable generally to
the participation of members of Maryland adm nistrative agencies performng
quasi -judicial or adjudicatory functions”); Maryland State Police v. Zeigler,
330 Md. 540, 559 (1993)(noting that “that adm nistrative agencies perform ng
adj udi catory or quasi-judicial functions observe the basic principles of
fairness as to parties appearing before them’). The previously cited

Gui delines on Civility state:



i mpropriety by calling counsel a bold-faced liar during the course
of the hearing.?®

In the instant case, a reasonabl e nenber of the public know ng
all the relevant facts woul d conclude that appellant’s inpartiality
was questionable. The hearing started out poorly when appellee’s
counsel arrived and “caught” the nenbers of the Board review ng
document s not i n evidence before the hearing started. |n addition,
it was i nappropriate for the Board to consider anything it | earned
during the unsuccessful settlenent negotiations, when issuing its

Final Opinion and Order. O much nmore concern to this Court,

A judge should not enploy hostile, demeaning or hum liating words
in opinions or in witten or oral communications with | awyers,
parties or witnesses . . . A judge should treat |awyers and
litigants with impartiality and courtesy while maintaining control
of proceedi ngs

Gui delines on Civility, adopted by the Bar Association of Baltinore City, My
14, 1996. In addition, Canon 2 of the Maryl and Code of Judicial Conduct
states in pertinent part:

A judge should behave with propriety and should avoid even the

appearance of inpropriety. A judge should . . . act at all tinmes

in a manner that pronotes public confidence in the integrity and

impartiality of the judiciary .
Md. Rule 16-813, Canon 2(A).

31t should be noted that the Court of Appeal s has stated that courts
have been reluctant to find an appearance of inpropriety on the basis of a
litigant’s actions. Regan, 355 Md. at 414. The cases the Court used to
illustrate this point include cases where courts were unwilling to disqualify
judges because a party had refused to support the re-election of the judge; a
litigant had witten an article criticizing the judge; a litigant sued or
threatened to sue a judge; a litigant nade intemperate and scurrilous” attacks
on a judge. Id. This case is not akin to any of those situations

In addition, appellant cites to Carey v. State, 43 M. App. 246 (1979).
In carey, the defendant pointed to no particular facts supporting his claim
that the record reflected “a certain anount of mutual antipathy between the
judge and defense counsel.” 1d. at 251. This Court in cCarey held that the
circuit court judge in that case did not have to recuse hinself and that a
“judge may . . . cordially dislike and even distrust an attorney and yet be
capabl e of doing exact justice towards his client.” I1d. There is nothing
cordi al about a member of the Board calling appellee’ s counsel a “bold-faced
liar.” carey does not change our analysis of the facts in this case.



however, is the statenment by Ms. Hawkins to appellee’ s counsel.
Once the hearing deteriorated to the point where a nenber of the
reviewing tribunal called the attorney for appellee a “bold faced

liar,” the appearance of inpartiality and fairness of the whole
proceedi ng vani shed.
CONCLUSION

In light of the actions by the Board that caused an appearance
of inpropriety in the proceedings in this case before the Board,
this Court holds that the circuit court did not err by finding that
appel | ee was deni ed due process in that hearing. Consequently, we
remand this case to the Circuit Court for Baltinore City with
instructions to remand the case to the Board, directing appellant
to del egate the authority to conduct the contested case hearing and

to issue the final adnm nistrative decision in this case to the

OAH. 4

“section 10- 205(a) of the State Government Article gives appellant the
authority to conduct the hearing or delegate the authority to conduct the
hearing to the OAH, or a person not enployed by the OAH. Furt hernore, Section
10-205(b)(5) of the State Government Article gives the Board the power to
del egate to the OAH the authority to issue the final adm nistrative decision
of an agency in a contested case. M. Code (1984, 1999 Repl. Vol.), 88 10-

205(a), 10-205(b) of the State Governnent Article.

We recogni ze that “under the APA, the delegation of matters to the OAH
is not a mandatory function but a function within the discretion of the
adm ni strative agency.” In light of the facts of this particular case
however, it would not be appropriate to remand the case to the same tribuna
that heard the case originally. The Court of Appeals addressed the purpose
for the creation of the OAH and noted

One of the main objectives of the |legislature in establishing the
OAH was to provide an inpartial hearing officer in contested
cases. A hearing officer enployed by and under the control of the
agency where the contested case or other disputed action arises,
often results in the appearance of an inherent unfairness or bias
agai nst the aggrieved

Anderson v. Department of Public Safety, 330 Md. 187, 213 (1993). In this



case, we have held that
of impropriety and unfairness,

before a different

tribunal.

JUDGMENT AFFIRMED 1IN PART, AND
VACATED IN PART.

CASE REMANDED TO THE CIRCUIT COURT
FOR BALTIMORE CITY WITH INSTRUCTIONS
TO REMAND TO THE MARYLAND STATE
BOARD OF PHARMACY FOR FURTHER
PROCEEDINGS CONSISTENT WITH THIS
OPINION. COSTS TO BE PAID BY
APPELLANT.

the actions of the Board nenbers created an appearance
and for that reason, the case must be retried



