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Cordella Green (“Ms. Green”) and George Johnson brought suit
inthe Circuit Court for Baltinore City against Ford Motor Credit
Conpany (“FMCC’) and the law firm of Thiebolt, Ryan, MIller and
Hrehorovich, P.A. (“Thiebolt, Ryan”). The defendants filed a
nmotion to dismss for failure to state a cause of acti on upon which
relief could be granted. The notions judge, the Honorable Al len L.
Schwait, granted the dism ssal notion as to Johnson due to his
failure to allege any damages. The court granted the notion to
dismss all clainms made by Ms. Green on the basis that her clains
were barred by the doctrine of res judicata.

Bot h Johnson and Ms. Green filed an appeal to this Court.
Nevertheless, in the brief filed by appellants, no argunent is
advanced that woul d suggest that Judge Schwait erred in granting
t he di sm ssal notion as to Johnson’s cl ains. Moreover, counsel for
appel l ants, at oral argunent, agreed that Judge Schwait had
appropriately dism ssed Johnson’s clains. Accordingly, the sole
i ssue presented is whether the court erred in dismssing the

conplaint as to Ms. G een.

I. FACTS AS ALLEGED IN APPELLANTS’ COMPLAINT'

Ms. Green purchased an autonpbile froma Ford deal er in 1995.
The purchase was financed by a loan from the dealer. The |oan
contract was | ater assigned to FMCC. That contract referred to and

I ncorporated by reference all the provisions of the Credit G antor

Y'our recital of the facts in Part | focuses exclusively on those facts that
Ms. Green contends supported the seven counts set forth in the conplaint. W have
omtted the assertions raised by M. Johnson.



Closed End Credit (“CLEC’) statute, whichis codifiedinTitle 12,
Subtitle 10, of the Commercial Law Article (“CL”) of the Maryl and
Code (1975, 2000 Repl. Vol.).

CL section 12-1021(e) requires that in the event that a
creditor repossesses a car or other item the creditor nust send
the debtor a notice telling the debtor (1) where the itemis
| ocated and (2) the place where the itemw || be sold.

Ms. Green failed to make her car paynents when due. As a
result, FMCC repossessed her vehicle. On February 24, 1998, which
was shortly after her car was repossessed, FMCC sent Ms. Green a
“Notice of Repossession & Right to Redeem” The notice advised
that Ms. Green’s car was |l ocated at the Baltinore Washi ngton Auto
Exchange (“BWAE"), 7151 Brookdal e Drive in Baltinore, Maryl and, and
that a public sale of the vehicle would be conducted at the sanme
address on April 7, 1998, at 9:30 a.m

Contrary to the statement in the notice, M. Geens
repossessed autonobile was |ocated at 7151 Brookdale Drive in
El kri dge, Howard County, Maryland. Although there is a Brookdal e
DriveinBaltinore City, that street is approximately fifteenmles
fromBWAE' s facility in Elkridge.

On April 7, 1998, Ms. Green’s car was sold at public auction
at 7151 Brookdale Drive in Elkridge. The sale resulted in a
$4, 854. 19 deficiency.

In Decenber 1998, FMCC filed suit against Ms. Green in the
District Court of Maryland for Baltinmore City. Inits statenent of
claim FMCC alleged, inter alia, that Ms. Green's vehicle was

“repossessed and sold in accordance with the provisions of the



[install ment-sale] agreement.” This latter statenent was
technically fal se because the agreenent required FMCC to conply
with CL section 12-1021, which, in turn, required the repossessi on
notice to provide the debtor with notice of the exact | ocation of
the car that was repossessed and the place where the car was to be
sol d.

Ms. Green, on February 11, 1999, entered into a consent
judgment with FMCC. The agreenent was as foll ows:

[ A] judgnent [was to be entered] in the anmount
of $4,865.19, plus prejudgnment interest inthe
anount of $218. 33, pl us post-judgnent interest
at the legal rate, plus attorney’s fees in the
amount of $729.77 and court costs. [ She]
further agree[d] to make paynents to [ FMCC] at
the rate of $200.00 per nonth, comrencing
2/ 15/ 99, and each nonth thereafter until the
judgment [was] paid. [FMCC] agree[d] not to
execute on the judgnent so | ong as [ d] ef endant
makes the paynents as agreed.

Ms. Green did not nake the $200 nont hly paynments as required
by the consent judgnment, and as a result, FMCCfil ed a garni shnent
proceeding to attach Ms. Green’s wages and nonies she held in a
bank account. |In Decenber 2000, Ms. Green filed a notion to quash
t he garni shnent proceedi ng. One of her grounds for that notion was
that the consent judgnent was invalid because the notice of sale
provi ded by FMCC di d not accurately provide her with i nformati on as
to the place where the repossessed autonpbile would be sold.?

Utimtely, FMCC voluntarily quashed the garnishnent as to all

> According to an affidavit filed by FMCC, Ms. Green had actual notice of the
pl ace where the car was stored and | ater sold because her car was repossessed once
before, and she went to the 7151 Brookdal e address in Elkridge Drive to redeem her
car.



property other than wages.® Inregard to the wage garni shment, Ms.
Green’s wages were garnished until the judgnent was satisfied
sonetime in July 2001.

On November 9, 2001, which was approximately three nonths
after having paid off the judgnent against her, Ms. Geen, along
with M. Johnson, commenced t he subject |aw suit agai nst FMCC. On
February 21, 2002, the plaintiffs filed their first anmended
conpl aint in which they added Thiebolt, Ryan as defendants.

Judge Schwait, in his witten opinion dismssing this case,
accurately sunmari zed the seven counts of appellants’ conplaint.
Hs summary, with certain additions (which we have placed in
brackets) and a few del etions, was as foll ows:

FMCC has used in the past and continues
to use the services of BWAE in Elkridge,
Maryl and f or repossessi on, storage and sal e of
cars repossessed by FMCC Plaintiffs aver
that cars repossessed by FMCC are brought to
BWAE from | ocations throughout the State of
Maryl and. For all of these repossessed cars,
FMCC issues standard form Notices of
Repossessi on, with bl ank spaces for individual
account information. Plaintiffs contendthat,
since 1992, FMCC has issued notices set forth
on a standard form that stated that the
repossessed cars had been taken to and stored
in Baltinmore, Maryl and when, in fact, they had
been taken to El kridge, Maryl and. :

. . . [Under Count 1 of their Anmended
Conpl ai nt, [p]laintiffs seek declaratory
judgment . . . injunctive relief [and
restitution]. Specifically, [p]laintiffs ask
that the [cJourt declare the Notices of
Repossessi on invalid pur suant to t he
contractual and statutory requirenents of
Title 12, Subtitle 10 of the Maryland
Comrerci al Code. Further, [p]laintiffs ask

® According to the District Court docket entries, copies of which are in the
joint record extract, Ms. Green's notion to quash the garnishnent was denied on
February 21, 2001. The conplaint here at issue, however, does not nention that the
notion was deni ed.
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the [c]Jourt to declare that, for ~cars
repossessed by FMCC which are stored for sale
by BWAE in Elkridge, Maryland, FMCC is
contractually and statutorily obligated to
i ssue notices of repossession that list the
exact | ocation of the car and place of sal e as
7141 Brookdale Drive in Elkridge, Mryl and.

Plaintiffs further seek an injunctive
order permanently requiring FMCC to conply
with its contracts and with the referenced
statute by issuing Notices of Repossession
whi ch accurately list the location of the
repossessed property and place of sale.
Plaintiffs also seek to enjoin FMCC from
prosecuti ng actions agai nst them for
deficiency judgnents where the Notices of
Repossessi on are i naccurate as to | ocation for
storage and sale of the car

Finally, under Count |, [p]llaintiffs seek
an order voiding all judgnents obtained by
FMCC against the named plaintiffs and all
class nmenbers during the past four years to
the extent such judgnents are not yet
satisfied or have been satisfied in the six
nonths preceding the filing of their
conpl ai nt. Plaintiffs seek a conconitant
order of restitution of all funds coll ected as
a result of such judgnents plus pre-judgnent
i nt erest.

Count 11 alleges that FMCCis |iable for
fraud for sendi ng out Notices of Repossession
that are purported to conply with contractua

and statutory provi si ons wher e t he
[p]laintiffs “have no practical way to know
of the alleged deficiencies. Plaintiffs
al | ege t hat because t he Noti ces of

Repossessi on sent to themwere defective, FMCC
could not obtain deficiency judgments if it
reveal ed the deficiencies. Plaintiffs further
allege that by representing to [p]laintiffs
and the courts that the Notices of
Repossession were proper, FMCC commtted
fraud, which led to consent or uncontested
j udgnent s. Count 1l also states that in
failing to issue proper notices, FMCC also
fails by definition, to conduct comercially
reasonable sales of the cars. . . .
[Plaintiffs’ prayer for relief as to Count |

r ead:



[P]laintiffs seek judgnent agai nst FMCC
on behal f of thenselves and the class
herein, for all suns paid by themto FMCC
pursuant to judgnents obtained by FMCC,
pl us pre-judgnent i nterest, tothe extent
such judgnents have been obtai ned and/ or
any paynments have been made under those
judgnents at any time during the four
year period preceding the filing of this
Conplaint. Plaintiffs and the class al so
seek punitive damages in an anount to be
determ ned at trial.]

Count 111 seeks recovery for breach of
contract. Plaintiffs’ claim that the
fi nanci ng agreenent incorporates the terns of
Title 12, Subtitle 10 of the Maryland
Comrercial Code, and any violation of the
statute constitutes a breach of contract. By
sendi ng t he def ective Noti ces of Repossessi on,
under the statute, [p]laintiffs aver that FMCC
breached its contracts with themand failed to
sell the autonmobiles in a comercially
reasonabl e manner. Furthernore, [p]laintiffs
all ege that any deficiency judgnents FMCC
obtai ned against them where there is an
all egedly defective Notice of Repossession
also violate the contractual ternms. . . .
[Plaintiffs’ prayer for relief as to Count |11
was substantively identical to that set forth
as to Count 11.]

Count 1V alleges that FMCC had notice of
t he exact | ocation of the place of storage and
sale of [p]laintiffs’ vehicles but the Notices
of Repossession did not accurately reflect

those | ocati ons. Accordingly, [p]laintiffs
all ege that FMCC violated 8 12-1018 of the
Maryl and Conmercial Code. . . . [Plaintffs’

prayer for relief as to Count IV was as
foll ows:

[P]laintiffs seek on behal f of thensel ves
and all class nenbers herein, treble
damages under 8 12-1018 of the Maryl and
Comercial Code, including three tines
the amount of interest, fees and other
charges collected by FMCC [pursuant] to
judgnents that are not yet satisfied or
have been satisfied during the 6 nonth
period preceding the filing of this
Conpl aint, plus such other and further
relief as this Court may deem
appropriate. |



Count V alleges that FMCCi s |i abl e under
the Unfair and Deceptive Practices Act for the
all eged failure to note the exact |ocation of
the repossessed autos and for the alleged
failure to accurately state the amounts they
woul d be assessed for repossession and resale

fees. . . . [Plaintiffs’ prayer for relief as
to Count V was substantively the sanme as for
Counts Il and I11.]

Count VI, added [to] t he anended
conmpl aint, alleges that FMCC, as a coll ector,
regularly violates 8§ 14-202 of the Maryl and
Consumer Debt Col | ections Act (“MCDCA”). That
count alleges that FMCC clains, attenpts or
threatens to enforce a right with know edge
that the right does not exist whenever FMCC
pur sues or has pursued a col |l ection action and
claimed full conpliance with the consuners’
contracts and appl i cabl e Maryl and | aw, know ng
FMCCis or was not in conpliance. [Plaintiffs’
prayer for relief as to Count VI was as
fol | ows:

[Pllaintiffs seek judgnent on behal f of
t henmsel ves and all class nmenbers herein
against FMCC for the four year period
preceding the filing of this Conplaint,
for all amounts collected by it pursuant
to the notices of repossession descri bed
herein, plus prejudgnent interest, plus
an award of their attorneys’ fees, plus
enoti onal distress and nental angui sh as
permtted by Mi. Comm Code 8§ 14-203

pl us such other and further relief as
this Court nmay deem appropriate.]

Count VII, also added in the anended
conpl aint, states that Thiebolt, Ryan, MIler
& Hrehorovich, P.A, acted as counsel for
def endant FMCC in collection matters.
Plaintiffs claimthat TRMHis a collector and
the plaintiffs and the class are persons as
defined under the MCDCA. Plaintiffs all ege
that, as a collector, TRWVH also regularly
viol ates 8§ 14-202 of the MCDCA by know ngly,
fal sely pleading that Ford sent repossession
notices that conply wth the statutory
requirement to state the | ocati on and pl ace of
sale of the cars. [Plaintiffs’ prayer for
relief as to Count VII was substantively the
same as in Count VI.]

(Enphasi s added.)



A. The First Five Counts in the Amended Complaint

II. QUESTIONS PRESENTED

Did the [c]ircuit [c]lourt err in ruling
that a consent judgnment in a [D]istrict
[ C] ourt deficiency action, al | egedl y
obtai ned by a fraud on the court, should
be given res judicata effect in a later
[clircuit [c]ourt action chall enging that
fraud? . . . .

Did the [c]ircuit [c]lourt err in giving
preclusive effect to [a] [Dlistrict
[Clourt judgnment[] [even though] the
[Dlistrict [Clourt[] |acked the authority
to grant [such a judgnent], particularly
where the statute creating one of the
causes of actionin this case specifically
contenplates collateral attack on such
judgnments in appropriate circunstances?

Did the [c]ircuit [c]lourt err in ruling
that a plaintiff’s prosecution of an
i ndependent claim wunder the Maryland
Consumer Debt Collection Act [“MCDCA”) is
barred where the creditor has obtained a

deficiency judgnent on the debt in
question? . .
Did the [c]ircuit [ c]ourt err in

di sm ssi ng i ndependent MCDCA cl ai ns on t he
basis of res judicata in favor of a party
in this case who was neither a party to,
nor in privity wwth a party to, the
earlier [Dlistrict [Clourt deficiency
actions? . oo

III. ANALYSIS

(Issues 1 and 2)

Fi nanci ng contracts, such as the one entered into by M.

Green, are governed by the CLEC, which is set forth in Title 12,

Subtitle 10,

See Biggus v. Ford Motor Credit Co.,

of the Commercial Law Article of the Maryl and Code.

328 Md. 188, 202 (1992).

The



CLEC permits creditors, such as FMCC, sone flexibility as to where
the repossessed itens are to be stored and sol d but i nposes strict
noti ce requirenents and strict enforcenent nmechani snms i n connecti on
with the sal e and storage of repossessed itens. See CL § 12-1018.
As Ms. Green correctly asserts in her conplaint, CL section 12-
1021(e)(3) requires that notices of repossession and resal e nust
contain the “exact |ocation” where the car is stored, and CL
section 12-1021(j)(21)(ii) requires accurate i nformati on about the
“time and place of sale.”

The first five counts of the conplaint were all based upon one
maj or premse, i.e., that the consent judgnent obtained in the
District Court for Baltinore City against Ms. G een was obtai ned
due to “fraud on the court.” The alleged fraud was that FMCC sai d
inits District Court statement of claimthat “it had conplied with
all of the terns of the financing contract at issue including, by
I nplication, the CLEC notice requirenents incorporated into Ms.
Green’s contract. As appellants acknow edge, the first five
counts, at their core, “challenge[]] FMCC s entitlenment to the
judgnents it obtain[ed] in[Dlistrict [Clourt, whether by consent,
default or otherw se.” Put another way, Counts | - V, inclusive,
constitute an attack on the District Court judgnent obtained by
FMCC against Ms. Green. This is shown by the fact that Ms. G een
asked for (1) an order “voiding” the District Court judgnent and
giving her “restitution” for all anpbunts paid pursuant to the
judgnment (Count 1); (2) a judgnment in the amount of all suns she
pai d pursuant to the judgnent, plus pre-judgnent interest (Counts

Il and I11); (3) three tines the anmount of all interest, fees, and



costs col | ected pursuant tothe District Court judgnent (Count 1V);
and (4) all anounts collected as a result of the District Court
judgnent, plus pre-judgnent interest and attorney’ s fees (Count V).

FMCC argues that the trial court correctly dism ssedthe first
five counts of the conpl aint based on the doctrine of res judicata
which is often referred to as “cl ai mpreclusion.”

In Colandrea v. Wilde Lake Cmty. Ass’n, 361 M. 371, 392
(2000), the Court said:

Under Maryl and Law, t he requi renments of res
judicata or claimpreclusion are: 1) that the
parties in the present litigation are the same
or in privity with the parties to the earlier
di spute; 2) that the claim presented in the
current action is identical to the one
determined in the prior adjudication; and
3) that there was a final judgnent on the
nerits. Therefore, a judgment between the
sanme parties and their privies is a final bar
to any other suit upon the sane cause of
action and is conclusive, not only as to all
matters decided in the original suit, but also
as to matters that could have been litigated
in the original suit. To avoid the vagaries
of res judicata’s preclusive effect, a party
must assert all the legal theories he wishes
to in his initial action, because failure to
do so does not deprive the ensuing judgment of
its effect as res judicata. As can be seen,
res judicata |l ooks to the final judgnment on
the nerits earlier entered in the sane case or
same cause and to the necessary |egal
consequences of that judgnent.

Id. at 392 (citations omtted).

For res judicata purposes, a “final judgnent on the merits
means” a valid final judgment by a court of conpetent jurisdiction.
FWB Bank v. Richman, 354 Md. 472, 492 (1999).

The Court of Appeals, in Rowland v. Harrison, 320 Md. 223, 232
(1990), adopted the position taken by the Restatenent (Second) of
Judgnents (the “Restatenent”), section 22 (1982), which reads:

10



(1) Where the defendant may interpose a claim
as a counterclaimbut he fails to do so, heis
not thereby precluded from subsequently
mai nt ai ni ng an acti on on that claim except as
stated in Subsection (2).

(2) A defendant who may i nterpose a claimas a
counterclaimin an action but fails to do so
is precluded, after the rendition of judgnent
in that action, frommaintaining an action on
the claimif:

(a) The counterclaimis required to be
interposed by a conpulsory counterclaim
statute or rule of court, or

(b) The relationship bet ween the
counterclaimand the plaintiff’'s claimis such
that successful prosecution of the second
action would nullify the initial judgnment or
wouldinpair rights establishedintheinitial
action.

(Enphasi s added.)
The exception set forthin section 22(2)(b) of the Restat enent
is explained in coment (f£), which, in relevant part, reads:

f. Special circumstances under which
failure to 1interpose a counterclaim will
operate as a bar. Normally, in the absence of
a compul sory counterclaimstatute or rule of
court, the defendant has a choice as to
whet her or not he will pursue his counterclaim
in the action brought against him by the
plaintiff. There are occasi ons, however, when
al | owance of a subsequent action would so
plainly operate to undermne the initial
judgnment that the principle of finality
requi res preclusion of such an action. This
need i s recognized in Subsection (2)(b).

For such an occasion to arise, it is not
sufficient that the counterclai mgrow out of
the sane transaction or occurrence as the
plaintiff’s claim nor is it sufficient that
the facts constituting a defense al so formthe
basis of the counterclaim The counterclaim
nust be such that its successful prosecution
in a subsequent action would nullify the
judgnent, for exanple, by allowing the
defendant to enjoin enforcenent of the
judgnment, or to recover on_a restitution
theory the anmpunt paid pursuant to the
judgnent (see lllustration 9), or by depriving
the plaintiff in the first action of property

11



rights vested in hi munder the first judgnent
(see Illustration 10). Odinarily the
conclusion that the subsequent action could
not be maintained under Subsection (2)(b)
woul d not be reached unless the prior action
had eventuated in a judgnent for plaintiff
since only in such a case would there be the
threat of nullification of the judgnment or of
i mpai rment of rights to which the Subsection
i s addressed.
(Enphasi s added.)

Section 22(2)(b) and comment f of the Restatenent were
di scussed in depth in Fairfax Savings F.S.B. v. Kris Jen Ltd., 338
Md. 1, 22-31 (1995). In the Kris Jen Ltd. case, a |ender
instituted a foreclosure action due to a debtor’s failure to pay a
note. 1Id. at 4-5. The debtor (Kris Jen) filed exceptions to the
sale, which were later wthdrawn. Id. at 5. The sale was
subsequently ratified. 1d.

Kris Jen then filed a ten-count conpl ai nt agai nst the | ender,
in which it, inter alia, asserted that various actions by the
| ender induced the nortgage foreclosure. 1Id. at 6-7. The trial
judge ruled that, by virtue of the doctrine of res judicata, the
following facts were not in dispute:

(1) there was a default, (2) on which Fairfax
was entitled to act, and (3) did so
appropriately by foreclosure sale, (4) at an

appropriate price, with the result (5) that
Plaintiffs lost any right to redeem the

property.
Id. at 10. Because Kris Jen would not anmend its conplaint so as to
recogni ze t he preclusive effect of the judgnment ratifyingthe sale,
the second suit was dism ssed. Id. at 9. |In the Kris Jen case,
Judge Rodowsky, for the Court, said:

[I]n the instant mtter, a foreclosure-
triggering default is a condition precedent to

12



a Maryl and nortgage foreclosure. Rule W2. a.
Odinarily the existence of that essential
wll be denonstrated by the statenent of
nortgage debt and by the nortgage that are
required to acconpany the order to docket the
sunmary proceedi ng. Rule W2.c.1 and d.
Al'l egations that there was no foreclosure-
triggering default negate, contradict, and in
that sense nullify an essential foundation for
the foreclosure judgnent. Those allegations
were precluded by the foreclosure judgnent,
and the circuit court correctly ruled that
they should be culled fromPlaintiffs’ second
amended conpl ai nt.

We enphasi zed that the above holding is
not intended to express the full range of the
8§ 22(2)(b) exception to the general rule of
non- precl usi on. It is sufficient sinply to
note t hat t he above hol di ng i s di stinguishable
in at least one substantial respect from
Rowland. A veterinarian suing on an inplied
contract to pay the reasonable value of
services rendered under an expectation of
paynent need not allege and prove that there
was no nmal practice. The burden is on the
plaintiff in the mal practice action to prove
negligence. See Kennedy v. Burgess, 337 M.
562, 654 A.2d 1335 (1995).

Id. at 31-32 (enphasi s added).

In the case at |Dbar, the exception set forth in
section 22(2)(b) of the Restatenent would plainly appear to be
applicable inregard to Counts I - V. Appellants ask the Court to
void the District Court judgnent (Count 1) and/or for restitution
of nonies paid as a result of that judgnment (Counts Il - V). A
condition precedent to obtaining the District Court judgment was
the allegation that FMCC had given proper notice of sale.
Al l egations in Counts | - Vthat the notice was i nproper, if proven
to be true, would “negate, <contradict, and in that sense nullify
an essential foundation” for the District Court judgnent. 1d. at

31.
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Ms. Green takes exception to the above analysis. Wile she
tacitly admts that a valid District Court judgnment woul d precl ude
her frombringing Counts I - V, she asserts that no valid judgnent
was entered against her in the District Court. According to Ms.
Green, the prior judgnent was invalid because (1) the judgnent was
obtai ned due to extrinsic fraud; (2) the District Court had no
authority to enter the judgnent, and therefore entry of the
judgnent was due to “mstake or irregularity”; and (3) wusual
principles of res judicata are here inapplicable because CL
section 12-1019 specifically authorizes clainms of the sort set
forth in Counts I - V.

B. Extrinsic Fraud

In order to set aside an enrolled judgnment due to “fraud,”
extrinsic fraud nust be all eged and proven and not fraud, which is
merely “intrinsic to the trial itself.” Hresko v. Hresko, 83 M.
App. 228, 231 (1990). Ms. Green contends that in her conplaint she
all eged facts sufficient to denonstrate extrinsic fraud on the part
of FMCC. She maintains that “[t]he fraud consisted of FMCC s
pl eadi ng and reliance upon the avernent inits [D]istrict [C]ourt
conplaint[] that it had conplied with all of the terns of the
financing contract[] at issue.”

The term fraud, m st ake, and
irregularity, as used in Rule 2-535 and its
predecessor, Rule 625a, have been thoroughly
defined by our cases. It is evident from
these decisions that those terns are to be
narrom y defined and strictly applied.

. . . In Hresko v. Hresko, 83 M. App.

228, 232, 574 A.2d 24 (1990), the Court of

Speci al Appeal s clearly di sti ngui shed
intrinsic and extrinsic fraud:

14



“Intrinsic fraud i s defined as ‘[t] hat
whi ch pertains to i ssues involved in the

ori gi nal action or wher e acts
constituting fraud were, or could have
been, litigated therein.’ Extrinsic

fraud, on the other hand, is ‘[f]raud
which is collateral to the issues tried
in the case where the judgnent is
rendered.’

“Fraud is extrinsic when it actually
prevents an adversarial trial. I n
determ ning whether or not extrinsic
fraud exi sts, the question is not whether
the fraud operated to cause the trier of
fact to reach an unjust conclusion, but
whet her the fraud prevented the actual
di spute frombeing submtted to the fact
finder at all.” (quoting in part Black’s
Law Dictionary (5th ed. 1979)).

See also Schwartz [v. Merchants Mort. Co.],
supra, 272 M. [305,] 309, 322 A 2d 544
[(1974)] (“fraud is extrinsic when it actually
prevents an adversari al trial, but is
intrinsic when it is enployed during the
course of the hearing which provides the forum
for the truth to appear”).

In Schwartz, supra, 272 M. at 308, 322
A.2d 544, we provided exanples of intrinsic
fraud which wll not trigger a court’s
revisory power: “an enrolled decree will not
be vacated even though obtai ned by the use of
forged docunents, perjured testinony, or any

other frauds which are ‘intrinsic’ to the
trial of the case itself.” W also discussed
exanpl es of extrinsic fraud which will permt

a court to revise an enrolled judgnment:

““\Where the unsuccessful party has been
prevented fromexhibiting fully his case

by fraud or deception practiced on hi mby
hi s opponent, as by keepi ng hi maway from
court, a false prom se of a conpron se;
or where the defendant never had
know edge of the suit, being kept in
i gnorance by the acts of the plaintiff;
or where an attorney fraudulently or
Wi t hout authority assunes to represent a
party and connives at his defeat; or
where the attorney regularly enployed
corruptly sells out hisclient’sinterest
to the other side, — these, and simlar

15



cases which show that there has never
been a real contest in the trial or
hearing of the case, are reasons for
whi ch a new suit may be sustained to set
aside and annul the former judgnment or
decree, and open the case for a new and
a fair hearing.’”
Id. at 309, 322 A 2d 544 (quoting United
States v. Throckmorton, 98 U.S. 61, 65-66, 25
L. Ed. 93 (1878)).
Tandra S. v. Tyrone w., 336 Ml. 303, 315-17 (1994) (sone citations
omtted).

Under Maryland law, it is clear that naking an intentionally
fal se statenent in a conpl ai nt woul d not constitute extrinsic fraud
and that proof of such fraud will not suffice to set aside an
enrol l ed judgnent. See Tandra S., 336 Md. at 319.

The Tandra S. case provides a useful illustration of a case
that termnated in a harsh result because only intrinsic fraud was
denonstrated. Tandra S. gave birth to T.W, a baby girl. 1d. at
306. On QOctober 19, 1990, Tyrone W signed a paternity agreenent
inwhich he, inter alia, acknow edged that he was T. W’ s fat her and
agreed to pay child support. 1d. One week after the agreenent was
signed, Tandra S. filed a paternity conplaint inthe circuit court
in which she alleged that Tyrone W was the father of TW 1Id.
Pursuant to a provision in the paternity agreenment, the court
entered a “Paternity Declaration,” which established Tyrone W’s
paternity of T.W I1d.

Approxi mately two and one-hal f years later, Tyrone W filed a
notion to set aside the Paternity Declaration. 1d. at 307. He

al l eged that Tandra S. had recently infornmed himthat he was not

T.W’'s father. 1d. Subsequent bl ood tests confirned that he was
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not genetically linked to T.W 1d. The trial court granted Tyrone
W’s notion on the ground that it would be “unjust” to enforce the
earlier judgment. 1d. at 308.

The Court of Appeals reversed, saying:

[Tandra S's] statenent in the original
paternity conplaint that Tyrone was the father
was obviously intrinsic to the proceeding, see
Schwartz, supra, 272 Md. at 308, 322 A 2d 544,
whi ch does not inplicate a court’s revisory
power under Rule 2-535(b). Extrinsic fraud,
of course, entitles a party to have an
enroll ed judgnent set aside, but Tyrone was
not the subject of extrinsic fraud. He was
not prevented from having a full adversari al
proceeding in the original paternity action.
It was his choice to sign the paternity
agreenent in 1990 and there is nothing in the
record which indicates that he signed this
docunent under any coercion or duress.
Consequently, Tyrone is bound by his actions
in 1990 and, nore specifically, he is bound by
the 1990 judgnent.

Id. at 319-20 (enphasis added).

Simlar tothe situation in Tandra S., the fraud all eged here
is based on a clainmed msrepresentation in a court pleading (the
District Court Statement of Claim; no coercion or duress is
all eged to have caused Ms. Green to sign the consent decree and
not hi ng prevented her fromhaving a full adversarial proceeding in
the original District Court debt-collection suit.

Ms. Green asks us to apply the definition of extrinsic fraud
set forth in the comments to section 70, Restatenment (Second)

4

Judgnent s, at page 181, viz:

* According to Ms. Green, the Court of Appeals, in Travelers Ins. Co. v.

Godsey, 260 Md. 669 (1971), adopted an approach “consistent with . . . [that] taken
by the Restatenment (Second) of Judgnments when it held that fraud in the i nducement
will serve to void a consent judgment.” The Godsey case did not so hold. |In fact,

the Godsey case did not even concern an attenpt to set aside an enrolled judgnent.
See Godsey, 260 Md. at 669.
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In its core neaning, “extrinsic” fraud neant

fraud that induced a party to default or to

consent to judgnent against him
The breath of the above definition of extrinsic fraud cannot be
accepted because it differs materially from the definition of
extrinsic fraud used by the Court of Appeals in the Tandra S. case.
See 336 Md. at 316. |In fact, if the section 70 definition of the
Rest at ement had been used, it appears likely that the outconme of
the Tandra S. case would have been different.

We therefore hold that Ms. Geenfailedto allegeinthe first

five counts of her conplaint facts sufficient to denonstrate that

the consent judgnment was obtained by extrinsic fraud.

C. Mistake or Irreqularity

Ms. Green contends that the District Court judgnent was
tainted by “m stake or irregularity” because the District Court
(purportedly) did not “have the ability to enter the judgnment in
the first place.”

Appel | ant s ar gue:

Where a court does not have the authority
to enter a judgnent, that judgnent may be
attacked as stemming from a mstake or

irregularity. See MI. Cts. & Jud. Proc.
§6- 408. ]

® Section 6-408 of the Courts & Judicial Proceedings Article of the Maryl and
Code (1973, 2002 Repl. Vol.) provides:

Revisory power of court over judgment.

For a period of 30 days after the entry of a judgment,
or thereafter pursuant to nmotion filed within that period,
the court has revisory power and control over the
judgnent. After the expiration of that period the court
has revisory power and control over the judgnment only in
case of fraud, mstake, irregularity, or failure of an
enpl oyee of the court or of the clerk’s office to perform
a duty required by statue or rule.
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Appel  ants then argue that because FMCC was not “entitled to a
judgnment, due to its failure to give proper notice,” the District
Court had no “authority” to enter that judgnent. M. Geen cites
three Maryl and cases and one District of Colunbia case for this
proposition, but none deals with an attenpt to set aside an
enrol l ed judgnent. The cases are therefore inapposite.

Under Maryl and | aw, an enrol |l ed judgnent can be set aside for
m stake or irregularity. Mstake is limted, however, to
jurisdictional error, such as where the Court |acks the power to
enter judgnment. Claibourne v. Willis, 347 M. 684, 692 (1997).
Here, the District Court indisputably had personal jurisdiction
over Ms. Green when it entered the consent judgnent against her.
Li kewi se, the Court had subject matter jurisdiction to enter the
deficiency judgnent. The failure on FMCC s part to give proper
notice sinply provided Ms. Geen with a good substantive defenseto
the lawsuit; it did not provide her with a valid basis to claim
that the District Court | acked jurisdiction to decide the issue of
whet her a proper notice had been given.

D. CL section 12-1019

CL section 12-1019 provides: “An action for violation of this
subtitle may not be brought nore than 6 nonths after the loan is
satisfied.”

Appel l ants assert that CL section 12-1019 “contenpl ates”
attacks on enrolled judgnents based on fraud or irregularity. It
does not appear that this |last assertion is true inasnuch as the
st at ut e does not even nention enroll ed judgnents. Moreover, we can

see nothing in the legislative history to support appellants’
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assertion. 1In any event, even if the statute (which on its face
appears to sinply set forth a condition precedent to suit) did
intend to allow attacks on enrolled judgnents based on fraud or
m stake, this would not help Ms. G een because she has failed to
pl ead facts sufficient to show“irregularity” or the type of fraud
that nust be pleaded to set aside enrolled judgnents.

E. Conclusion as to Counts I -V

Contrary to appellants’ contentions, the judgnent that ©Ms.
Green seeks to have set aside was valid. The facts alleged in
Counts | - V are insufficient to show fraud, mstake, or
irregularity in connection with obtaining the consent judgnent.
And al l owi ng Ms. Green to succeed as to those counts would “nullify

an essential foundation” for the District Court consent
judgnment. Thus, Judge Schwait did not err in dismssing the first

five counts of the anmended conpl ai nt.

Iv.
Did the doctrine of res judicata bar Ms.
Green’s claim against FMCC for its alleged
violation of the MCDCA? (Count VI.)

In Count VI, Ms. Green sued FMCC only. She asserts that the
court wongfully dism ssed Count VI on the grounds of res judicata
because the second el enent of res judicata was not present inasnuch
as “the claimpresented in the current actionis [not] identical to
the one determined in the prior adjudication.” Colandrea, supra,
361 Md. 392.

CL section 14-202, which is part of the MCDCA reads, in

pertinent part:
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§ 14-202. Certain acts prohibited.

In collecting or attenpting to collect an
al l eged debt a collector may not:

* * %

(8) Caim attenpt, or threatento enforce
a right with know edge that the right does not
exist. . . .

In Maryl and, proof of two elenents are required to state a
claimfor a deficiency judgnent: (1) an agreenent that provides for
a deficiency judgnent and (2) conpliance with the applicable
statute. Scott v. Ford Motor Credit Co., 345 Md. 251, 255 (1997).

Ms. Geen asserted in Count VI that FMCC violated CL
section 14-202 when it enforced a right to a deficiency judgnent,
even t hough FMCC knew it had no right to collect on that judgnent
because its notice was defective.

Ms. Green adnmits that in order to show entitlenent to a
deficiency judgnent against her FMCC had to represent to the
District Court that it had conplied with the notice requirenents
set forth in CL section 12-1021(K)(4). FMCC did make such a
representation. But because a consent judgnment was entered, the
I ssue of whether the requisite notice was given was never
litigated. Ms. Green, nevertheless, could have litigated that
Issue in the District Court. And, if what she now alleges in the
anended conplaint is true, she would have won the District Court
action had the i ssue been litigated. Under such circunstances, the
doctrine of res judicata bars her fromnow cl ai m ng that FMCC gave
defective notice. The prior judgnent was “concl usive, not only as

toall matters decided in the original suit, but also as to matters
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that could have been |itigated in the prior suit.” Colandrea, 361
Md. at 292.

More than a century ago, the Supreme Court of the United
States said

[ Ajudgnment on the nerits] is afinality as to
the cl ai mor demand i n controversy, concl uding
parties and those in privity with them not
only as to every matter which was offered and
received to sustain or defeat the claim or
demand, but as to any other adm ssible matter
whi ch m ght have been of fered for that purpose.
Thus, for exanple, a judgnent rendered upon a
promi ssory note is conclusive as to the
validity of the instrument and the anmpunt due
upon it, although it be subsequently alleged
that perfect defences actually existed, of
which no proof was offered, such as forgery,

want of consideration, or paynment. I f such
def ences were not presented in the action, and
established by conpetent evi dence, t he

subsequent all egation of their existence is of
no | egal consequence.

Cromwell v. County of Sac., 94 U.S. 351, 352 (1876)(enphasis
added) .

The issue here presented is closely anal ogous to the issues
under discussion Iin Fairfax Savings F.S.B. v. Kris Gen Ltd.,
di scussed supra. |In Kris Jen, it was held that the plaintiff was
barred from controverting in a second suit what had been
established in a prior suit as a condition precedent to recover,
i.e., that there was a |oan default upon which the bank acted
appropriately when it foreclosed on the plaintiff’s property. 338
Md. at 14, 31. Here, the prohibited claimpractice about which Ms.
Geen conplains in Count VI is that FMCC falsely said in the
statenent of claim filed in the District Court that FMCC had
provided Ms. Geen with a notice that conplied with the CLEC. As

menti oned above, FMCC coul d not have obtained the District Court
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judgrment if that statenent was found to be untrue. In other words,
proper notice was a condition precedent to recovery inthe District
Court. To allow Ms. Green to now prove that the notice FMCC gave
was defective would, under the rule set forth in section 22(2)(b)
of the Restatenent, “negate . . . [and] contradict” an essenti al
el ement of the District Court judgnent.

The facts presented in the subject case are anal ogous to t hose
in Henry v. Farmer City State Bank, 808 F.2d 1228 (7th Cir. 1986).
The Henrys were the beneficial owners of property, which was held
by aland trust. 1d. at 1230. To secure the paynent of | oans made
by the Farnmer City State Bank (“the Bank”), two nortgages were
pl aced on the property. 1d. The Henrys defaulted on the | oans,
and the bank instituted foreclosure proceedings and sold the
property at a public sale. 1d. The Henrys “noved to set aside the
sale on the ground that . . . [M.] Henry failed to receive notice
of the sale.” Id. at 1230-31. The trial court neverthel ess
confirmed the sale. Id. at 1231. The Henrys appealed to the
Illinois internediate appellate court, but the judgnment of the
trial court was affirnmed. Id.

The Henrys then filed a conplaint in federal court, alleging
RICO (Racketeer Influenced and Corrupt Organizations Act)
violations by the Bank and others. Id. In their anended
conpl ai nt, the Henrys asserted that one of the nortgages was forged
“and that the underlying obligation to the Bank was unlawful .” I1d.

The United States Court of Appeals for the 7th Circuit,
applying the | aw as enunci ated i n Restatenent (Second) Judgnents,

section 22(b)(2) of the Restatenent, rul ed that the RI CO cl ai mwas
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barred by

res judicata. Id. at 1232-37. The Henry court observed

that the applicable federal law in this regard was set forth in

Rudell v.

1986) .

Comprehensive Accounting Corp., 802 F.2d 926 (7th Cir.

In Rudell [the Court held] that the doctrine of

res judicata bars a party from subsequently
rai sing clainms based on facts which could have
constituted a defense or counterclaim to a
prior proceedingif the “successful prosecution
of the second action would nullify the initial

judgnment or would inpair rights established in
the initial action.” Id. at 928 (quoting
Rest at enment ( Second) of Judgnents § 22(2)(b)).

Al t hough recogni zing that in nost instances a
defendant’s failure to raise a defense or a
counterclaimin a prior actionwll not bar him
fromraising a related claimin a subsequent

proceedi ng, we neverthel ess observed:

Both precedent and policy require
that res judicata bar a countercl aim
when its prosecution would nullify
rights established by the prior
action. Judicial econonmy is not the
only basis for the doctrine of res
j udi cat a. Res judicata also
preserves theintegrity of judgnents
and protects those who rely on them

Id. (quoting Martino v. McDonald’s System,
Inc., 598 F.2d 1079, 1085 (7th Cr. 1979),
certiorari denied, 444 U S. 966, 100 S. C.
455, 62 L. Ed. 2d 379[)].

Id. at 1232-33 (enphasis added).

The Henry Court went on to denonstrate that the res judicata

| aw as applied in lllinois produced the sane result as did federal

precedent.

Id. at 1234. The Henry court sai d:

At notime during the course of the state court
nort gage f or ecl osure proceedi ngs di dthe Henrys
ever suggest that the second nortgage was a
forgery or procured through fraud or that the
under | yi ng debt of $345, 000 was unl awful . The
Henrys raised a nunber of issues in their
notion to vacate the judgnments in the circuit
court and on appeal to the Illinois appellate
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court, but fraud and forgery were not anpbng
them To allow the Henrys now to raise their
fraud clains to challenge the validity of the
second nortgage and thereby establish a RICO
violationwuldclearly undernine the judgnents
of foreclosure entered agai nst the Henrys by
the Illinois circuit court and affirned on

appeal .

An _exam nation of the anended conpl ai nt
reveals that the Henrys are seeking to
relitigate a claim nanely the validity of the
second nortgage, which has already been
definitively resolved. The Henrys’ al |l egati ons
of fraud and forgery, if substantiated, would
have been a conpl ete defense to the forecl osure
proceedi ngs. Dunlap v. Peirce, 336 IIIl. 178,
168 N.E. 277 (1929). Having failed to raise
those all egations before the state court, the
Henrys cannot attack the state court judgnents
by subsequently filing RICOcl ai ns based on t he
sane facts in federal court. Furthernore, if
the Henrys were to recover the danmges they
seek, the deficiency judgnments awarded Farner
City State Bank woul d be render ed neani ngl ess.
Even nore troubl esone, the Henrys seek to have
the second nortgage and the promni ssory note
evidencing the underlying $345,000 debt
cancel |l ed and their enforcenment and col |l ection
enj oi ned, despite the fact that the encunbered
property was sold to the Bank at a forecl osure
sal e on Novenber 28, 1983, directly pursuant to
the foreclosure judgnents entered by the
II'linois circuit court. Because the Henrys’
RI COcl ains couldinpair therights established
in the state court nortgage foreclosure
proceedi ngs, we hold that they are barred by
t he doctrine of res judicata.

Id. at 1235-36 (enphasis added).

Stripped of all rhetoric, in Count VI Ms. Green seeks to
relitigate the i ssue of whether she owed FMCC t he noni es recovered
by it as a result of the consent judgnent. In Count VI, it is
al l eged that Ms. Green was defrauded i nto payi ng the judgnent due
to FMCC s false representation in its pleading that it had given

proper notification. To allowappellants to prove that fraud cl ai m
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“woul d cl early underm ne” the consent judgnment entered agai nst Ms.
Green. Henry, 808 F.2d at 1235.

Appel I ants argue: “The [D]istrict [Clourt deficiency action on
whi ch t he appel | ees’ cl ai mof res judicata depends enconpasses only
t hose i ssues that arose out of debts thenselves. At no tine were
[a] ppel | ees’ debt collection practices at issue.” Appellants are
wrong when they say that the District Court action against Ms.
Green “enconpassed only those issues that arose out of the debts
t hensel ves.” See Scott, 345 MJ. at 255. Under the CLEC, FMCC
woul d have had no right to collect any deficiency judgnent if, as
alleged, it routinely sent invalid notices or if their notice was
ot herwi se i nproper. 1d. Thus, FMCC s “debt coll ection practices”
were at issue (or could have been at issue in the District Court)
because proper notice was a condition precedent to recovery. In
short, the “sane evidence” that would prove Count VI would also
present a valid defense to the District Court action. Just as the
plaintiffs in Henry were barred fromproving forgery of a note in
a second suit based on the RICO statute after a final judgnent
concerni ng that note had been entered in an earlier suit, Ms. Geen
is barred from bringing a MCDCA claim against FMCC, alleging a
defective notice when, in a prior suit, she failed to raise the
defective notice issue.

Appel lants rely on three federal cases in support of their
contention that Count VI is not barred by res judicata, i.e., Azar
v. Hayter, 874 F. Supp. 1314 (N.D. Fla. 1994); whitaker v. Ameritek
Corp., 129 F.3d 952 (7th Cr. 1997); Berrios v. Sprint Corp., 1998
US Dst. LEXIS 6579, at *26 (E.D.N. Y. Mar. 16, 1999). These

26



cases all concern the federal Fair Debt Collection Practices Act
(“FDCPA”) and are inapposite.

The FDCPA cl ai mat issue in Azar arose under 15 U. S. C. section
1629(g). 874 F.Supp. at 1317. The section 1629(g) provisions at
i ssue were sumed up in Azar as foll ows:

[S]ection[1692(g)] requires a “debt col |l ector”
to send a witten notice of the debt either
with its initial comrunication or within five
days thereof to the debtor. The witten notice
must contain the debt amount, the creditor’s
nanme, a statenent that if the consuner does not
di spute the debt within 30 days it wll be
presuned valid, and a statenent that if witten
notice is provided that the debt is disputed,
t he debt collector will obtain verification of
the debt or a copy of the judgnent. 8§
1692g(a)(1)-(4). Collection of the disputed
debt nust cease until [the] debt collector
obtai ns verification or a copy of the judgnment
and mails it to the consuner. 8§ 1692g(b). No
provi sion of the FDCPA has been found which
woul d require a debt col | ector i ndependently to
investigate the nerit of the debt, except to
obtain verification, or to investigate the
accounting principles of the creditor, or to
keep detailed files.

Id.

Si Azar was an owner of a condom nium unit managed by the
Peckwi ck Park Condom ni um Associ ati on (“Peckw ck”). Id. at 1316.
Peckwi ck and its agent, Alliance Realty Services, Inc., sent Azar
a letter asserting that Azar owed Peckw ck $4,025 for wunpaid
condomi nium fees and | ate charges. 1d. The letter also nade an
inplied demand for paynent. Id. VWhen paynment was not nade,
Peckwi ck, by its attorney, Hayter, sued Azar in state court to

collect the condom nium fees allegedly owed. 1d. Azar filed a

counterclaim agai nst Peckwi ck, claimng “that the allegations
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agai nst hi m‘were based on an unaccept abl e accounti ng practices and
[were] not credible.’”” 1d. The counterclai mwas unsuccessful. 1I1d.

Azar then brought a claimunder the FDCPA agai nst Peckw ck,
Hayter, Alliance Realty, and others. 1d. at 1317. The defendants
contended that Azar’s FDCPA cl ai mwas barred by res judicata. Id.
The Azar court rejected that argument, saying:?®

Hayter’ s argunent that [p]laintiff is barred by
res judicata IS unpersuasive. The case cited
by Def endant Hayter stands for the proposition
that a failure to assert a conpulsory
counterclaim which is a claim against an
opposing party arising out of the sane
transacti on or occurrence which is the subj ect
of the opposing party’s claim results in
wai ver or estoppel. Plaintiff’s FDCPA claim
has nothing to do with whether the underlying
debt is valid. An FDCPA cl aim concerns the
met hod of collecting the debt. It does not
ari se out of the transaction creating the debt,
and thus was not a conpul sory counterclaim
under state law in the action to collect the
debt .

Id. (enphasi s added).

®Utimtely, the FDCPA cl aimwas rejected because the obligation sought to be
coll ected was not a “debt” as defined in the FDCPA; noreover, none of the defendants
were “debt collectors” as defined under the Act. Id. at 1321-22.
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Nei t her the | anguage used in Azar nor its holding’ hel ps Ms.
Green’s case. Under federal |aw, collection practices prohibited
by the FDCPA have no effect on whether a debt is owed. But here,
the “bad” coll ection practice conpl ai ned about (giving a defective
notice) would invalidate the debt. Unli ke the Azar case, M.
Green’s MCDCA claimdirectly inpacted upon the issue of “whether
the underlying debt” was valid. I1d.

We hold that the trial court properly di sm ssed Count VI based
on res judicata. The allegations of fraud set forth in Count VI go
to the heart of what was a condition precedent to recovery in the
District Court, i.e., that Ms. G een owed FMCC t he anount set forth
in the judgnent. A successful MCDCA action based on fraud woul d
have the effect of contradicting the judgnent entered in the

District Court.

V.

Did the trial judge properly dismiss Thiebolt,
Ryan as a defendant in Count VII?

" The rule adopted in Azar appears to have been universally adopted. I n
Berriorv. Sprint, 1998 U.S. Dist. LEXIS 6579, at *26, the court said:

Al'l reported decisions on the issue have found that
a defendant’s counterclainms for paynment of an overdue debt
are distinct from and not logically related to, a
plaintiff’'s FDCPA cl ai m based on i nproper debt coll ection
practices. See Peterson v. United Accounts[,] Inc., 638
F.2d 1134, 1137 (8th Cir. 1981); Blakemore v. Pekay, 895
F. Supp. 972, 983-84 (N.D. IIl. 1995); Azar v. Hayter, 874
F. Supp. 1314, 1317 (N.D. Fla. 1995); Hart v. Clayton-
Parker & Assoc., 869 F. Supp. 774, 777-78 (D. Ariz. 1994);
Leatherwood v. Universal Bus. Serv. Co., 115 F.R D. 48,
49-50 (WD.N. Y. 1987); Lawson v. Management Adjustment
Bureau Inc., 1997 U. S. Dist. LEXIS 7275, 1997 W 283027,
at *6 (N.D. Ill. My 15, 1997); Ayres v. National Credit
Management Corp., 1991 U.S. Dist. LEXIS 5629, 1991 W
66845, at *1-4 (E.D. Pa. April 25, 1991); Gutshall v.
Bailey & Assoc., 1991 U. S. Dist. LEXIS 12153, 1991
W. 166963, at *2 (N.D. Ill. Feb. 11, 1991).
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The <claim against Thiebolt, Ryan, the attorneys who
represented FMCC in the District Court action, are substantively
the sane as those set forthin Count VI. Appellants reiterated the
same argunents agai nst Thiebolt, Ryan as they nade agai nst FMCC i n
regard to Count VI, but in addition, they claimthat res judicata
is inapplicable as to Thiebolt, Ryan because that firm was
(purportedly) neither a party nor inprivity toa party involved in
the District Court law suit. As Judge Wl ner said for this Court
in Klein v. Whitehead, 40 Md. App. 1 (1978), the requirenent that
one who i nvokes res judicata and/or coll ateral estoppel be a party
or in privity to a party has been relaxed and would not bar
estoppel by judgnent (i.e., the bar of either res judicata or
col |l ateral estoppel) if all the other elenents of those doctrines
were proven. Id. at 15, 17-18 (citing MPC., Inc. v. Kenny, 279 M.
29, 34-36 (1977).

In Klein, a lawer and his firm were sued along with the
firms client. 1d. at 8-9, 11. The plaintiff in Klein (a trustee
i n bankruptcy for Charles Parsons and his w fe) sued the |awer,
the lawyer’s firm and his client (the “Drydens”) for instituting
and proceeding with four previous |awsuits. Id. at 8-11. The
bankruptcy trustee sought danages against the defendants for
damages arising from the successful prosecution of the earlier
|l awsuits. I1d. at 11. Judge Wlner, for this Court, said that the
| awyer and his law firmnmet the “identity of parties” requirenent
for the application of res judicata. 1d. at 17-18. Based on
Klein, we hold that Thiebolt, Ryan also net the identity of

i nterest requirenent and that res judicata barred Ms. Green’s suit
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against the firm just as it barred the claimset forth in Count Vi

agai nst FMCC.

JUDGMENT AFFIRMED ;
COSTS TO BE PAID BY APPELLANTS.
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