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The appeal before us is the confluence of three disparate but
i nterconnected streanms, and rests on appellants’ hyper-technica
reading of the law. This reading is intended to give actuality to
appel l ants’ apparition that their hotel and condom niumunits were
wongfully wested fromthem This Court, however, is not beguiled
by | egal snoke and mrrors.

We shal |l address three appeals consolidated by order of this
Court on notion of appellants, Four Star Enterprises Limted
Partnership (“Four Star”) and others, with the consent and joint
request of appellee, the Council of Unit Omers of Carousel Center
Condom nium Inc. (“Council”). The appeals are fromorders entered
inthe Grcuit Court for Wrcester County in three closely rel ated
cases:

1. A Menorandum Order of August 3, 1999,
denyi ng appel l ant Four Star’s objections
to ratification of the foreclosure sale
of the Carousel Hotel in Ocean City and
reaffirm ng its Fi nal O der of
Ratification, which was entered in Case
No. 23-C-99-230, fornmerly in this Court
as No. 1701, Septenber Term 1999;

2. An Order dated August 3, 1999, denying
appellant Four Star’s objections to
ratification of the foreclosure sale of
22 condom niumunits and reaffirmng its
Final Order of Ratification, which was
entered in Case 23-C-99-324, No. 1699
Septenber Term 1999; and

3. An Order of August 9, 1999, granting
appel lee’s Mdtion for Ancillary Relief in
Aid of Enforcenent of a Judgnent, which
was entered in Case No. 97CVv0458
formerly in this Court as No. 1700,
Septenber Term 1999.



Appel l ants raise the foll ow ng questions:

1. Did the court below err when it ratified
the foreclosure sale of the Carousel
Hotel and 22 units of the Carousel Center
Condom ni um wi t hout a heari ng?

2. Did the court below err when it enforced
a judgnent allowing the receiver to
exercise his full powers wthout an

addi ti onal hearing?
We answer, “No,” and affirmthe orders of the court bel ow

Facts
The instant appeal depicts but the latest subdivision and
visit to this Court of counsel’s Byzantine procedural praxis
i nvol ving the Carousel Hotel and condom nium conplex in Ccean City.
Appel l ants — Four Star, a limted partnership; Carousel Hotel &
Resort, Inc. (“CH&R’), its general partner; and Dr. Sianak Hanzavi,
the sole owner of the two! —owned and operated the hotel and 22
units in the adjoining condom nium which were used as short-term
rentals. The human face of appellee is James R Bergey, Jr., who
is the court appointed receiver for the Council. The history of
the order appointing Bergey, which we affirnmed |ast year, see
Hanzavi v. Bowen, 126 Md. App. 492, 730 A 2d 274 (1999), conprises
an earlier subdivision of the instant case. That opinion contains

an effusion of facts setting forth appellants’ fraudul ent

'Hanzavi is the sole linted partner in Four Star. CH&G is the sole
general partner in Four Star, and Hanravi is the sole sharehol der of CH&G
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activities toward the Council during the tine they owned and
operated the hotel and rentals.?

The foreclosure sales appealed here were based on orders
i nposing liens under the Miryland Contract Lien Act, M. Code
(1974, 1996 Repl. Vol., 1999 Cum Supp.), 8 14-201 et seq. of the
Real Property Article. This Court affirmed those orders in an
unpubl i shed opinion, Four Star Enter. Ltd. Partnership v. Counci
of Unit Owmers of Carousel Center Condo., Inc., No. 6579, Sept.
Term 1998 (Md. . Spec. App. Nov. 23, 1999), cert. denied, 358 M.
163, 747 A 2d 645 (2000), which deals in exhaustive detail wth
sone issues raised by appellants here.

A
The Forecl osures

The first two orders on appeal involve foreclosure sales for
the hotel and condom nium properties of Hanzavi and his wholly-

owned corporation and limted partnership. On February 22, 1999,

2Hanrzavi’'s purchase of the 22 units in June 1995 gave hi mcontrol of the
Counci |, which managed the affairs of the condom nium conplex. He dismissed its
pre-exi sting board of directors and substituted a board that he could control
A series of precipitous and corrupt decisions by Hanravi and his hand- pi cked
board jeopardized the safety and financial health of the hotel, leading to
several lawsuits, including this one. See Hanravi, 126 M. App. at 494-96. The
condom ni um unit owners who eventual ly sued, see Bowen v. Council of Unit Omners
of the Carousel Center Condo., Inc., No. 97CV0458 (Wrcester County Cir. C
filed Apr. 4, 1997), accused Hanravi of “operating the Carousel Hotel in
viol ation of the Maryl and Condom ni um Act and in a manner that endangered their
investnents . . . attenpting to enforce paynent of illegal assessnments . .
adopt[ing] a budget that was not in the interests of the condom ni um owners, and
. conspiring to devalue the price of the condom niumunits so that he could
purchase them bel ow market value.” 126 Md. at 495. |In August 1997, the trial
court appointed Bergey, a local accountant, as trustee, to protect the interests
of other wunit owners. Appellant Hanrzavi and his agents repeatedly thwarted
Bergey's activities. After Hanzavi filed for Chapter 11 bankruptcy, an action
di sm ssed as inproper by the Bankruptcy Court, the circuit court then appointed
Bergey as receiver. 1d. at 496.



the receiver filed a Conplaint to Forecl ose Lien agai nst owner Four
Star Enterprises Limted Partnership, seeking to foreclose on a
lien entered against its ownership interest in the Carousel Hotel.
See Council of Unit Oaners of Carousel Center Condo., Inc. v. Four
Star Enter. Ltd. Partnership, No. 23-C 99-000230 (Wrcester County
Ct. filed Feb. 22, 1999). On March 15, he filed a Conplaint to
Forecl ose Lien against owners Hanzavi and CH&R, seeking to
foreclose on liens entered against the 22 units. See Council of
Unit Omers of Carousel Center Condo., Inc. v. Hanzavi, No. 23-C
99- 000324 (Worcester County Ct. filed Mar. 15, 1999). These |liens,
in the anount of $2,308,607.63 for the hotel and $715, 437.16 for
the units, were inposed in January 1999 because Hanzavi had failed
to pay condom nium fees from July 12, 1995, through Decenber 31

1998; a special assessnent for the period of Septenber 1 through
Decenber 31, 1998; and a fire safety assessnent for his units. See
Four Star, slip op. at 3-5.

On February 22, the court bel ow ordered the sale of the hotel
appointing the receiver’'s attorney as trustee to conduct the sale.
Subsequently, on March 11, Four Star (but not Hanzavi or CH&R)
filed a Voluntary Petition under Chapter 11 of the United States
Bankruptcy Code, comrencing proceedings in the United States
Bankruptcy Court for the District of Maryland. 1In re: Four Star
Enter. Ltd. Partnership, No. 95-5-3200-ESD (Bankr. D. M. filed

Mar. 11, 1999). Under the Bankruptcy Code, this filing brought



into play an automatic stay of further State court proceedings
related to the hotel, which was owned by Four Star.?3

On March 17, the court below ordered the sale of the
condom nium units, again appointing the receiver’'s attorney as
t rust ee. Because the receiver thought it was economcally
unwor kable to sell the units without also selling the hotel, as any
vi abl e buyer would Ilikely want both, foreclosure was postponed
until the lifting of the stay. Appellants also filed in Bankruptcy
Court what they described as a preference action, contending that
Hanzavi only maintained bare legal title to the units for the
benefit of Four Star. This action, we note, would have all owed
Hanzavi to benefit personally from the bankruptcy proceedings
w thout filing for bankruptcy.

Four Star sought to extend the automatic stay by filing a
conplaint for that purpose with the Bankruptcy Court on April 7.
It argued, relying on 11 U S.C. 8§ 547 (1994 & Supp. 1995), that the
liens that the receiver sought to foreclose were actually
preferences. In response, the Bankruptcy Court entered on April 14
an Order Conditioning the Automatic Stay, which allowed Four Star
toretain its stay on the sale of the hotel if it posted a bond of
$302, 288. The Bankruptcy Court ordered the stay to be lifted
wi thout further court proceedings if Four Star failed to post the

bond within 15 days and the receiver attested thereto in an

SHanzavi and CH&R owned the condomi nium units, and they were not in
bankr upt cy proceedi ngs.



af fidavit. Four Star failed to post any bond, but before the
receiver could file an Affidavit of Default, Four Star requested
and got an energency hearing on My 6. At the hearing, the
Bankruptcy Court found Four Star’'s conmtnment letter for the
paynment to be insufficient, and it denied the partnership’ s
Emergency Mdtion to Stay the Effectiveness of the Oder
Conditioning the Automatic Stay. Forecl osure proceedi ngs
recommenced in the court below, and the hotel and condom nium
properties were sold at public auction on May 28, taking them out
of the control of the Bankruptcy Court.* The receiver, Bergey,
made the highest bid.

The receiver also filed the Affidavit of Default on May 28, as
well as reported to the court below that the properties had been
sold. The Bankruptcy Court denied as noot appellants’ last-ditch
effort to stop the sale, their Enmergency Mdtion to Reinstate the
Automatic Stay on May 28. The Bankruptcy Judge noted that, but for
the apparent “technical defect” that no Affidavit of Default had
been filed, he would have not |ooked kindly upon the notion. He
al so observed that Four Star had failed to neet filing deadlines
and to pay the $302,288 bond required by the court. He noted that
Four Star was trying to extend the automatic stay to the
forecl osure of the condom niumunits, which were not titled inits

name and thus not part of the bankruptcy estate, and that it had

‘'n a subsequent order dated Cctober 15, we note, the Bankruptcy Court made
it clear that the hotel was no |onger part of the bankruptcy estate.
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of fered no evidence to support the position that the units should
be incl uded.

The court below ratified the sale of the hotel and 22
condom niumunits on June 29. On June 28, unbeknown to the circuit
court, appellants had tried under 28 U. S.C. § 1452(a)°® to renove
the foreclosure actions to federal court and filed there a notion
objecting to the ratification of the sale of the hotel and units.
See Council of Unit Oaners of Carousel Center Condom nium Inc. V.
Four Star Enter. Ltd. Partnership, No. S-99-1915 (D. Mi. filed June
28, 1999); Council of Unit Omers of Carousel Center Condom nium
Inc. v. Hanzavi, No. S$-99-1916 (D. Md. filed June 28, 1999). The
renoval notices were not docketed in federal court until after June
29th the date that the sales had been ratified in the circuit
court. No exceptions or objections, noreover, were filed in
circuit court, although Four Star noved in the federal court on
July 14 to strike the Final Orders of Ratification.

On July 22, the United States District Court remanded the

forecl osure of both the hotel and the 22 units back to the circuit

5This section states:

A party may renove any claim or cause of action in a
civil action other than a proceeding before the United
States Tax Court or a civil action by a governnental
unit to enforce such governmental wunit’s police or
regul atory power, to the district court for the district
where such civil action is pending, if such district
court has jurisdiction of such claimor cause of action
under section 1334 of this title.

28 U.S.C. § 1452(a) (1994).



court. Acknowl edging that it could exercise jurisdiction, it
nonet hel ess practiced “discretionary abstention” and sent back to
state court “all notions that remain open in these cases, whether
they were filed before or after renoval.” After considering
motions from both sides, the circuit court on August 3 denied
appellants’ objections and reaffirmed its Final Oders of
Ratification dated June 29, 1999. W note that the court bel ow
specifically found that Four Star was “neither a party nor a hol der
of a subordinate interest” in the condom nium units and thus was
“not a proper party to file exceptions” in the proceedi ng regarding
those units. The court bel ow denied a Mtion For Reconsideration
O And To Vacate Menorandum Order in each of the foreclosure
proceedi ngs on August 26.

B
The Enforcenent Order

The third order on appeal grants the receiver’s Mtion for
Ancillary Relief to enforce the provisions of a judgnment under
Maryl and Rule 2-648.%5 The Order provided aid of enforcenent for
the Order of April 3, 1998, which appointed Bergey as receiver
The court acted on the basis of exhibits, including a detailed

affidavit of the receiver’s property manager that docunented risks

SRul e 2-648 allows the court to enforce provisions of a judgment by the
sei zure or sequestration of property. Rule 2-648(a) states in relevant part:

VWen a person fails to conmply wth a judgnent
prohi biting or mandating action, the court nmay order the
sei zure or sequestration of property of the nonconplying
person to the extent necessary to conpel conpliance with
t he j udgment



to the premses and to the health and safety of its occupants under
the tenure of Hanravi’s resident staff. The affidavit described an
ongoi ng pattern of conduct by Hanrzavi’s enpl oyees to prevent access
to the hotel or condom nium premses, which threatened the
receiver’s efforts to protect the property. This conduct i ncluded
the failure of hotel personnel to deal with several small fires and
ot her energencies; the staffing of security functions, if at all,
with unqualified persons; and the renoval of |arge quantities of
cash fromthe hotel by appellants’ enployees.

The enforcenent order was signed wi thout a hearing on August
9, 1999, and it was served on Hanzavi's resident staff by four
Wrcester County Sheriff’s deputies, who evicted those persons from
the prem ses. The court bel ow appoi nted a professional managenent
team identified in exhibits acconpanying the receiver’s notion, to
manage the property fromthe tine the resident staff was evicted.
Wth the eviction, the receiver was for the first time able to gain
access to the properties to view their condition. On Septenber 2,
the court below denied a Motion to Dissolve the Order Entered on
August 9, 1999, and appellants filed Notices of Appeal with this
Court. The three appeals were consolidated by this Court on
Oct ober 6.

Di scussi on
W note at the outset that the orders in question were

discretionary rulings by the trial court, and they can be set aside



only if they were an abuse of discretion. Further, the grant or
denial of a post-trial notionis within the sound discretion of the
trial court, and it likewise can be set aside only in cases of
clear error. See Waver v. Realty Gowh Investors, 38 M. App
78, 82, 379 A 2d 193 (1977) (“The revisory power . . . over
unenrolled judgnents is to be liberally exercised ‘lest
technicality triunph over justice.””) (quoting Hamlton V.
Ham [ ton, 242 Ml. 240, 218 A 2d 684, cert. denied, 385 U S. 924, 87
S. Ct. 239 (1966)); Cromwell v. Ripley, 11 M. App. 173, 273 A 2d
218 (1971) ("' After the judgnent properly was entered, the question
of whether it should or should not be vacated in whole or in part
was wWithin the sound discretion of the trial court . . . .’7)
(quoting C arke Baridon, Inc. v. Union Asbestos & Rubber Co., 218
Md. 480, 483, 147 A.2d 221 (1958)).

|
The Forecl osures

The first two orders on appeal ratified ex parte the
foreclosure sale of the hotel and 22 condom niumunits. Appellants
argue that the sale violated the automatic stay arising fromthe
concurrent bankruptcy proceedings for Four Star; that a hearing
shoul d have been held to receive evidence on their objections to
the sale; and that the court below should have set aside the
forecl osure sale because the trustee could not convey marketabl e
title. W address each of these argunents in turn.

A

10



The Automatic Stay
Four Star filed a Voluntary Petition to institute Chapter 11

bankruptcy proceedings on March 11, 1999. Under the Bankruptcy
Code, 11 U.S.C. 8§ 362(a) (1994 & Supp. 1999), filing a petition
stays:

(3) any act to obtain possession of property

of the estate or of property fromthe estate

or to exercise control over property of the

est at e;

(4) any act to create, perfect, or enforce any
lien agai nst property of the estate;

(5) any act to create, perfect, or enforce

agai nst property of the debtor any lien to the

extent that such lien secures a claim that

arose before the commencenent of t he

[ bankrupt cy] case .
Appellants maintain that all foreclosed properties were part of the
bankruptcy estate and that the automatic stay still applied to the
hotel and condom niumunits at the point when they were sold. They
are wong on both accounts.

Wthout a doubt, the hotel was part of the bankruptcy estate,

because Four Star, the bankrupt party, was the owner of record.
Four Star argues, however, that it was al so the beneficial owner of

t he condom ni um units because Hanzavi

has mai ntained only bare legal title to the 22

Units, wth all beneficial interest being
preserved for the benefit of Four Star; that
all incone derived fromthe rental of the 22

Units was paid to Four Star and treated as
part of the operation of the Hotel; that all
expenses relating to the 22 Units were treated
as expenses of the Hotel; that all tax
attributes associated with the 22 Units were

11



treated as those of Four Star; and that the 22

Units were nade available to custoners for

rental as roonms of the Hotel.
Four Star concludes that its beneficial ownership of the
condom nium units nmeans that those units were also under the
automati c stay.

W find no direct authority in bankruptcy |aw, and those cases
touching on the issues in this case tend to not support appellants.
In Geris v. Peoples Nat’'|l Bank, 973 F.2d 318 (4'" Gr. 1992), for
exanple, the Fourth Crcuit held that the automatic stay does not
prevent foreclosure when the real estate in question is not
actually owned by the debtor, even if the debtor is liable for the
under | yi ng i ndebt edness as guarantor or co-maker of a note:

Certainly Geris has an interest, and a

material one, in having the value of the

Manassas property naxim zed, insofar as it

bears directly on the size of the deficiency

for which he nmay be obligated to Peoples

Nati onal Bank. But if we were to accept this

interest as sufficient to invoke in Saratoga s

favor the automatic stay provision of 11

USC § 362(a), we wuld be cutting off

foreclosure rights of secured creditors in any

property standing as security for a debt that

happened to be guaranteed by a bankrupt. This

cannot have been an intended function of the

automatic stay provision.
ld. at 321; accord GATX Aircraft Corp. v. MV Courtney Leigh, 768
F.2d 711 (5" Gr. 1985) (autommtic stay intended to protect assets
of debtor, not those of co-debtors); OQtoe County Nat’'l Bank v. W&P

Trucking Inc., 754 F.2d 881 (10'" Cir. 1985) (sane).
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Even if the automatic stay did apply to the condom niumunits,
we find considerable support in the record to show that the stay
had been Ilifted by the tinme the sale was nade final by
ratification. Appellants argue that the sale was inproper because
the receiver had not yet filed an Affidavit of Default wth the
Bankruptcy Court before the auction took place,’” but we think they
chase chi neras.

First, and nost inportant in our view, the foreclosure sale
was not final until June 29, when it was ratified by the court
bel ow. It has long been the rule in Maryland that foreclosure
sales are not final prior to court approval:

A sal e under a decree does not pass the title,

unless it is ratified and confirned. The

court is the vendor, acting through its agent,

the trustee who has been appointed to make the

sal e. He reports to the court the offer of

the bidder for the property. |If the offer is

accepted, the sale is ratified, and thereupon,

and not sooner, the contract of sale becones

conpl et e.
Hanover Fire Ins. Co. v. Brown, 77 M. 64, 71, 25 A 989, reh'g
denied, 77 Ml. 64, 27 A 314 (1893); accord Plaza Corp. v. Al ban
Tractor Co., 219 M. 570, 578, 151 A 2d 170 (1959) (“Before
ratification the transaction was nerely an offer to purchase which

had not been accepted. . . . But, when the offers were accepted

and the sales to the respective bidders were ratified and confirned

"The auction occurred at 10:00 a.m on May 28, whereas the Affidavit of
Default was filed at 12:01 p.m that day.
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(and the purchase noney paid), the contracts of sale becane
conplete and the title to the property sold passed.”). Her e,
ratification — and finality — occurred over a nonth after the
Affidavit of Default was filed with the Bankruptcy Court. At nost,
the trustee’'s advertising and the auction itself were nere
preparation for eventual foreclosure and not foreclosure proper.?

Second, even if the auctioneer’s cry of “sold” had been a
proper indiciumof finality, the inportance of the affidavit had
di m ni shed significantly in light of other procedural events that
occurred. The Bankruptcy Court clearly intended for the receiver’s
filing of an Affidavit of Default to elimnate the need for further

hearings on the stay should Four Star fail to post a bond of

8pppel | ants argue that any action toward forecl osure — such as advertising
— violated the automatic stay. To be sure, the cases show that creditors in
Bankruptcy Court nust walk a fine line while the stay is in effect. See, e.g.,
Barnett Bank of Southeast Ga. v. Trust Co. Bank of Southeast Ga. (In re Ring),
178 B.R 570, 574 (Bankr. S.D. Ga. 1995) (“Advertising for foreclosure is clearly
the sort of creditor action that is stayed by sections 362(a)(1), (3), (4), and
(5).7). Although Ring gives us slight reason for pause, it is distinguishable
from the instant case in that, at the time of the foreclosure sale, the
Bankruptcy Court had not conditioned the automatic stay on any actions by debtor,
as it did here.

Not all actions in preparation for foreclosure, noreover, violate an
automatic stay. For exanple, advertising the postponenent and new date of a
foreclosure sale does not violate the stay because it does not change the
conposition of the bankruptcy estate. See, e.g., First Nat’| Bank of Anchorage
v. Roach (In re Roach), 660 F.2d 1316, 1318-19 (9'" Cir. 1981) (“The purpose of
the automatic stay is to give the debtor a breathing spell fromhis creditors .
oo The automatic stay also prevents pieceneal dimnution of the debtor’s
estate. The autonatic stay does not necessarily prevent all activity outside the
bankruptcy forum . . . Here, the Bank nmerely maintai ned the status quo . . .
.") (citations omtted); accord Washington Miutual v. Fritz (In re Fritz), 225
B. R 218 (Bankr. E.D. Wash. 1997). At any rate, whether the advertising here
violated the automatic stay is a question best posed to the federal court and not
this Court, and we need not answer it to determ ne when the sale took place.

14



$302, 228 or conparable security by April 29.° Had Four Star posted
this bond, the automatic stay would have renai ned intact, and no
forecl osure sal e could have taken place. Four Star, however, not
only defaulted, but it also requested and received an energency
hearing on May 6, a week after the deadline. At this hearing, the
Bankruptcy Court confirned that default had taken place. According
to the court, the coomtnent |letter Four Star had obtained in lieu
of a cash bond was inadequate to justify staying the effectiveness
of the Order Conditioning the Automatic Stay issued on April 14.
Al though the stay remained in place on the norning of May 28, the
absence of the affidavit was, as the Bankruptcy Court pointed out,
a nmere technical defect standing in the way of the foreclosure

action —one that was elimnated before the sale was final.?

%The Order Conditioning The Automatic Stay, entered by the Bankruptcy Court
on April 14, states:

ORDERED, that if the condition of the preceding
paragraphs is not satisfied, the automatic stay is
lifted, without further action by the court, upon the
filing of an affidavit of such default

Such orders, which are relatively common in Bankruptcy Court, are intended to
give creditors rapid remedi es should debtors fail to reorganize their finances
with appropriate haste. See, e.g., Inre PAVCO Enter., 172 B.R 114, 119 (Bankr.
M D. Fla. 1994) (“In the event the Debtors fails [sic] to furnish adequate
protection as outlined above, the Landlord shall be entitled to file an affidavit
of default, serve telephonic notice on the Debtor and unless, w thin 48 hours,
the Debtor cures the default or requests a hearing by show ng acceptable
evidence, this Court will enter an order lifting the automatic stay.”); In re Van
Beck Metal Prods., Inc., 129 B.R 268, 269 (Bankr. MD. Fla. 1991) (“in the event
the Debtor defaults or fails to comply with the conditions inposed by the O der,
Amada woul d be entitled to apply for an ex parte order lifting the automati C
stay after having given 48 hours tel ephonic notice to the Debtor’s attorney and
filing an affidavit of default with the Court.”).

'n his Menorandum and Order Denying Energency Mtion to Reinstate

Automatic Stay, the Bankruptcy Judge | ater explained that the automatic stay had
(continued. . .)
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Third, once the stay had been lifted, Four Star made no
efforts in the proper court to appeal its lifting or stay the
foreclosure sale. See Mann v. Al exander Dawson, Inc., 907 F.2d 923
(9th Cir. 1990) (where debtor neither appealed the lifting of the
automatic stay nor obtained a stay of a foreclosure sale, he could
not |ater conplain about the foreclosure of his property). Rather
than appealing the lifting of the stay through the federal courts
or filing exceptions to the sale in State court within 30 days of
the auction, ! Four Star instead sought to renove the foreclosure
actions to federal court. The United States District Court
remanded these actions to the circuit court, rem nding Four Star
that “[f]oreclosure sales are prototypically State |aw bound
proceedings.” In our view, Four Star sought to do by procedura
sleight of hand —or in the words of the United States District
Judge, by dancing “an al nost Di ckensian procedural m nuet” —that
which it could not do on the nerits. By not posting adequate

security, it squandered its only prospect of keeping the stay in

(...continued)
not been lifted as of May 28; nevertheless, the failure to file an affidavit of
default was a nere “technical defect.”

IMi. Rule 14-305(d)(1), which governs the filing of exceptions to a
forecl osure sale, states:

A party, and, in an action to foreclose a lien, the
hol der of a subordinate interest in the property subject
to the lien, may file exceptions to the sale.
Exceptions shall be in witing, shall set forth the
alleged irregularity with particularity, and shall be
filed within 30 days after the date of a notice issued
pursuant to section (c) of this Rule or the filing of
the report of sale if no notice is issued.
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pl ace, and we think it now exalts form over substance when it
argues that a nere technical defect renders the foreclosure sale
i nval i d.

B
Evidentiary Hearing

Appel | ants al so argue, based on their reading of Maryland Rul e
14-305(d)(2), that the court bel ow should have held an evidentiary
hearing on their objections to the foreclosure sale. Rul e 14-
305(d) (2) states:

The court shall determ ne whether to hold a

hearing on the exceptions but it may not set

aside a sale without a hearing. The court

shall hold a hearing if a hearing is requested

and the exceptions or any response clearly

show a need to take evidence .
Appel l ants’ objections are four-fold. First, they conplain that
the circuit court failed to address the alleged violation of the
automatic stay. |ssues pertaining to the violation of the stay,
they assert, were within the circuit court’s bailiw ck, because
“the United States District Court expressly found that the | ocal
court could conpetently apply ‘federal |aw dealing wth bankruptcy
stays,” and specifically stated that it was leaving ‘for
adj udication in the state court all notions that remained opened
[sic] in these cases.’” Second, they maintain that the circuit
court erroneously refused to rule on how the foreclosure sale

affected the preference issues, again acting “directly contrary to

the remand of ‘all notions that remain open.”” Third, they contend

17



that the circuit court incorrectly refused to consider on the basis
of standing Four Star’s objections to the foreclosure sale of the
22 units. The court below found that Four Star |acked standing to
object to the sale of the units, even though they had historically
been used as part of the hotel. Fourth, Four Star clains that the
court failed to consider its objections to selling the hotel and
condom nium units as a package, and such packaging elimnated
pot enti al condom ni um buyers from partici pation.

In general, we find appellants’ argunent to be illusory. A
hearing is by no nmeans mandatory under Rule 14-305(d)(2), even if
one of the parties requests it. Because this rule is witten in
conjunctive form authorizing a proceeding “if a hearing is
requested and the exceptions or any response clearly show a need to
take evidence,” it gives the court discretion. W hold that the
court below did not abuse this discretion by declining to hold a
hearing after finding, in its Menorandum Order of August 3, that
Four Star had not established the necessity to take evidence.
First, no hearing was requested —at least in the court below The
docket for each foreclosure action shows that appellants filed no
exceptions to the foreclosure sale and, wunder M. Rule 14-
305(d) (1), the proper place to raise any of the four objections
appel lants now raise would have been in an exceptions notion.

| nstead, appellants adjusted their sights on federal court and

18



sought to renove the State court proceedings to the District of
Mar yl and.

Wth regard to their first tw objections, noreover,
appel lants msread the opinion of the United States District Court
remanding all open notions to the State court. They concl ude that
all aspects of this labyrinth, including the issues inherent to the
bankruptcy case, belong in Maryland State courts. They are wong.
The federal District Court nerely renmanded those issues that
directly affected the foreclosure sale, which is a “prototypically
State |law bound proceeding[ ].” Al t hough the District Court
acknow edged that the circuit court m ght veer onto territory best
known to bankruptcy judges, it took into account “considerations of
comty, forum shopping, and the local nature of . . . proceedings.”
In the sanme spirit of comty, the circuit court appropriately
appl i ed bankruptcy law only as it colored the State |aw issues.
See WD. Curran & Assoc. v. Cheng-Shum Enter., Inc., 107 Ml. App
373, 667 A 2d 1013 (1995) (examning the effect of the automatic
stay on creditor’s filing of a notion to extend wit of execution
beyond the first 120-day extension to preserve its position).
Furthernore, the remand here did not end the case in Bankruptcy
Court. To the contrary, the bankruptcy proceedi ngs continue, and
those issues central to bankruptcy proceedings, including the
exi stence of automatic stay and preference actions, wll continue

to be decided in Bankruptcy Court.
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As for the third objection, we note again that Four Star was
not the record owner of the condom niumunits, and we agree that it
had no standing with respect to those units. Although the units
and hotel nmay have shared the sane managenent team and Four Star
may have been the beneficiary of the income generated by the units,
it was not a proper party to file exceptions to their sale.
Maryl and Rule 14-305(d)(1) requires that exceptions be filed by
“Ia] party, and, in an action to foreclose a lien, the holder of a
subordinate interest in the property subject to the lien.” 1In the
foreclosure action for the units, Case No. 23-C- 99-324, Sianmak
Hanzavi and CH&R qualify as parties, but not Four Star. I n
conclusion, appellants did too little too late and in the wong
court. They cannot credibly conplain that the court bel ow denied
them a hearing on the forecl osure sale.

C
Mar ketable Title

Appel | ants al so argue that the foreclosure sale should have
been set aside because the trustee could not convey marketable
title. Four Star’s preference action in Bankruptcy Court, they
argue, created a cloud on the title of the properties disposed of
by the sale. |f, however, the foreclosing party is also the
purchaser of the property, as here, any such cloud on the title
evaporates as to the trustee’s legal and equitable right to sell,
and the court would have no grounds to interfere with the sale.

See Baer v. Kahn, 131 M. 17, 26, 101 A 596 (1917) (“‘In the
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exercise of the discretionary power thus conferred on the trustees,
a court of equity has no right to interfere, provided it is
honestly and reasonably exercised.’””) (quoting Pole v. Pietsch &
Thi ede, 61 Md. 572 (1883)). Although such a sale mght later be
appealed and that appellant would not be required to post a
super sedeas bond, the sinple fact of lis pendens in bankruptcy was
not enough to prevent the receiver from further reselling the
property, and thus, marketable title would have been conveyed.

Creative Devel opnent Corp. v. Bond, 34 MI. App. 279, 367 A 2d
566 (1976), cert. denied, 279 M. 682 (1977), illustrates our
point. In that case, the trustee under a deed of trust petitioned
to forecl ose property, claimng that the borrower had failed to pay
real estate taxes when due. After the property was sold at public
auction to the lender, the borrower filed exceptions to the sale’s
validity. To avoid the cost of posting bond, as Maryland Rule 1017
generally required, ' the borrower sinply filed another suit, this
one to enjoin the lender’s resale of the property pendi ng appeal .
ld. at 280-82. W refused to honor his procedural bait-and-switch
tactic, witing:

It is nmuch cheaper to file a law suit than to

post a supersedeas bond in ‘. . . such sum as
wi |l secure the anmount recovered for the use
and detention of the property, interest, costs
and damages for delay . . .’, Ml. Rule 1018 b

2, but the suit will not take the place of the

2The nodern exceptions to the bond requirenent are found in Maryland Rul e
8-422.
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bond. If courts were to sanction the practice

upon which Creative would have us place a

j udi ci al appr obat i on, we would cast a

tremendous financial burden upon |enders who

woul d be placed in the position of having won

their case and lost it at the sane tine.

Wthout any type of protection, the |enders

woul d be conpelled to hold the property that

was the subject of the foreclosure pending the

outcone of an appeal, would be hesitant to

make inprovenents to the property, and m ght

sustain a huge |l oss of interest incone.
ld. at 283. Li kewi se, we refuse to be seduced by Four Star’s
attenpt to play State courts against federal courts. W affirmthe
orders of the trial court ratifying the foreclosure sale of the
hotel and 22 condom nium units.

I 1
The Enforcenent Order

Finally, appellants argue that the court bel ow should have
held a hearing, or at least notified them before entering the
hotel and ejecting the managenent under the receiver’s Mtion for
Ancillary Relief. Appellants’ argument has four prongs. First,
t hey contend that Maryland Rule 15-504, which governs tenporary
restraining orders, bound the proceeding from which this order
i ssued, because the receiver’'s notion was granted “w thout an
opportunity for a full adversary hearing on the propriety of its
i ssuance.” See MI. Rule 15-501(c) (“* Tenporary restraining order
means an injunction granted w thout opportunity for a ful
adversary hearing on the propriety of its issuance.”). I n such

case, they assert, the court erred because it did not require
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Bergey’'s attorneys to certify in witing “that specified efforts
commensurate wth the circunstances had been nade to give notice”
to appellants, see MiI. Rule 15-504(b), ! and the Order itself did
not conply with the specific requirenents of Miryland Rule 15-
504(c) as to contents and duration.!* Second, appellants aver that,
inissuing the Order, the court below failed to place Maryland Rul e
2-648, which governs the enforcement of judgnments,?® within the
| arger context of due process requirenents. In Rule 2-648,
appel l ants opine, “[t]here is nothing to suggest that [seizure or

sequestration of property] may be done entirely ex parte and

BMaryl and Rul e 15-504(b) states:

A tenporary restraining order may be granted without
written or oral notice only if the applicant or the
applicant’s attorney certifies to the court in witing,
and the court finds, that specified efforts comrensurate
with the circunstances have been made to give notice.
Before ruling, the judge may communicate informally wth
other parties and any other person against whom the
order is sought or their attorneys.

Y“Maryl and Rul e 15-504(c) states:

In addition to conplying with Rul e 15-502(e) [governing
the formand scope of injunctions], the order shall (1)
contain the date and hour of issuance; (2) define the
harmthat the court finds will result if the tenporary
restraining order does not issue; (3) state the basis
for the court's finding that the harm wll be
irreparable; (4) state that a party or any person
affected by the order may apply for a nodification or
di ssolution of the order on two days’ notice, or such
shorter notice as the court may prescribe, to the party
who obtained the order; and (5) set forth an expiration
date, which shall be not later than ten days after
i ssuance for a resident and not |later than 35 days after
i ssuance for a nonresident.

Maryl and Rul e 2-648(a) states in relevant part: “Wen a person fails to
comply with a judgnent prohibiting or mandating action, the court may order the
sei zure or sequestration of property of the nonconplyi ng person to the extent
necessary to conpel conpliance with the judgnent
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W t hout opportunity to be heard,” and “[i]t should . . . have the
sanme procedural requirenents that are applicable to the issuance of
an injunction . . . .” Third, appellants dispute whether there
actually existed any friction or |lack of cooperation between the
hotel staff and Bergey and his staff. “By virtue of the Oder of
August 9, 1999 having been entered in an ex parte fashion,” they
claim “the Crcuit Court was deprived of any opportunity to
consi der evidence contrary to the assertions made on behal f of the
Receiver.” Maryland Rule 15-505(a), furthernore, demands “notice
to all parties and an opportunity for a full adversary hearing on
the propriety” of issuing a prelimnary injunction. Fourt h,
appel lants argue that the Order of August 9, 1999, was npot at
i ssuance because the Council did not go to settlement wthin 20
days of ratification of the foreclosure sale, as the terns of sale
required.® The receiver, they argue, is thus not yet the owner of
the property. See Werner v. Cark, 108 Ml. 627, 634-35, 71 A 305
(1908) (if purchaser buying at foreclosure does not conply with the
terms of sale, “the thing, which is the equivalent for the rea
estate sold, does not exist, and nmay never exist”).

Appel l ants again pursue a will-0 -the-wisp. As to their first

and second contentions, the Oder of August 9, 1999, was not an

16The advertised ternms of sale state that “[t]he bal ance of the purchase
price, together with interest at 10% per annumfromthe date of sale to the date
of settlement, shall be paid in cash within twenty (20) days after final
ratification of the sale by the Crcuit Court for Wrcester County, Maryl and,
time being of the essence with regard to the purchaser’s obligations.”
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injunction and thus does not fall under Maryland Rule 15-501 et
seq. To reach their conclusion, appellants reason, fallaciously,
that if all injunctions are orders, then all orders nust be
injunctions. This is not true. Yet, on the basis of this errant
syl l ogism appellants further assune that the order on appeal is,
like a tenporary restraining order, valid for a limted period of
time, because a “full adversary hearing” has not been held to give
t hat order permanence. The receiver’s notion under Maryland Rul e
2-648, however, enforced the judgnent that appointed him The
circuit court handed down that judgnent after a full adversary
hearing with all parties present, and we affirnmed it. See Hanravi
v. Bowen, 126 M. App. at 492. That judgnment authorized the
receiver to “[f]ile such litigation as he believes is necessary to
preserve, protect, or conpensate the Estate, including, but not
limted to, actions to conpel paynment of past, present, and future
dues and assessnents.” Additionally, it “[prohibited] all persons,
corporations, partnerships, and other entities . . . from
interfering with the admnistration of [the Council] by the
Receiver.” In the circuit court’s analysis, renoving the existing
managenent of the property was necessary to prevent interference,
waste, and spoliation by appellants, and when we exam ne the
affidavit attached to the receiver’s Mtion for Ancillary Relief,
we find no error there. The court, noreover, |ater considered and

denied a notion from appellant Four Star to dissolve the Oder of
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August 9, 1999, and grant a hearing. Although Maryl and Rul e 2-648
by its silence does not prohibit a hearing from being held before
a judgnent is enforced, we find nothing in the rule or its
interpreting cases to require such a hearing. Appellants here have
received all the process they are due, and their argunent fails.

As for appellants’ third argunent, we fail to see how the
truncated affidavits submtted by appellants’ hotel nanagers create
any issues of material fact as to whether the order was necessary.
Appel l ants’ conptroller and general manager averred in these
affidavits that no “friction, disagreenent, or other [|ack of
cooperation” wth the receiver and his staff existed prior to the
signing of the order. Their affidavits, however, parade nere
generic denials that support appellants’ solipsism In contrast,
the affidavit of the hotel’ s property manager, appointed by the
receiver, cites several specific exanples of inconpetence and
wr ong- doi ng, many of which could be verified in the public record
or by persons with no interest in the hotel and condom nium
properties.

Regarding their fourth and final argument, we note first that,
contrary to appellants’ assertion, the Council is the equitable
owner of the properties in question. “When the sale is finally
ratified, the purchaser’s inchoate equitable title, acquired at the
time of the acceptance of his offer by the trustee, becones

conplete and the purchaser’s equitable title is established
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retroactively at the tinme of the original acceptance of the offer
by the trustee.” Merryman v. Bremmer, 250 Md. 1, 8, 241 A 2d 558
(1968). Merryman teaches, noreover, that the timng of the
settlenent process is subject to the terns of the sale as ratified
by the court. 1d. at 9-12. There, the court required purchasers
who failed to settle according to the ratified terns of sale to pay
t he bal ance due and the taxes that had cone due since the planned
settlenent date, together with interest calculated fromthe tine
that the trustees had paid them |d. at 12; see also Ml. Rule 14-
305(g) (“If the purchaser defaults, the court, on application and
after notice to the purchaser, nmay order a resale at the risk and
expense of the purchaser or nmay take any other appropriate
action.”).

In the instant case, settlenent occurred after briefs were
filed with this Court, effectively nullifying appellants’ argunent.
We understand that a third-party purchaser has taken title to the
property. Even if that were not the case, we note that the terns
of sale as ratified gave the trustee great discretion regarding
when and if to declare default:

| f any successful bidder fails for any
reason to conplete settlenent as provided
above, the Deposit shall be forfeited and
applied to the costs of the sale . . . and the
bal ance, if any, shall be delivered to the
Council, to be applied by the Council against
t he i ndebt edness secured by, and ot her anounts
due under, the Declaration and Bylaws of

Carousel Center Condom nium . . . . THERE
SHALL BE NO REFUNDS
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After any such default and forfeiture
the Property may at the discretion of the
Trustee be conveyed to the next highest bidder
on the Property whose bid was acceptable to
t he Trustee. If instead the Property is
resold, such re-sale shall be at the risk and
the cost of the failing bidder.

To our know edge, the property in question has been the
subject of no less than five separate actions in Miryland and
federal courts. The parties have appeared before this Court two
times in as many years. W trust that, with the instant appea
resol ved and the property in the hands of its new owner, the rosy-

fingered dawn wi I | now appear.

JUDGMVENTS AFFI RVED.

CCSTS TO BE PAI D BY APPELLANTS
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