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In this appeal, we are called upon to construe the | anguage of
a Workers’ Conpensation Conm ssion rule governing the paynment of
approved fees to attorneys for successful clainmants. Appel | ant,
Washi ngton Metropolitan Area Transit Authority (“WVATA”), noted an
appeal froman order entered by the Maryl and Wrkers’ Conpensati on
Commi ssion (“the Commi ssion”) awardi ng a penalty, as a sanction for
the late paynment of attorney’s fees, to counsel for Kenneth D.
Hewitt, appellee. The entitlenment to fees arose froman order of
the Comm ssion of May 25, 2001, ordering benefits to be paid to
appel l ee as a result of a conpensable injury.

Because neither party sought judicial review of the
Comm ssion’s order, the provisions of the Commssion’s rules, as
promulgated in the Code of Mryland Regulations (“COVAR')
14.09. 01. 24A(4),*' cane into play. Appellant issued a check for
attorney’s fees sixteen days after the tinme for appeal expired,
whi ch appel | ee deened to be |ate and in violation of the Comm ssion
rule. As a result, appellee’s counsel requested that the

Comm ssi on assess | ate paynent penalties.

1 cowAR 14.09.01. 24A(4)provides in pertinent part:

An award by the Conmm ssion approving an attorney's fee
under this regulation shall be notice to the party
responsi bl e for payment to reserve in escrow the amount
of fee approved. That party shall remt the approved fee
to the attorney i mmedi ately after the expiration of the
30-day appeal period if an appeal is not filed. If an
appeal is timly filed, the party responsible for
payment shall continue to reserve in escrow the amount
of the fee approved by the Comm ssion pending final
determ nation of the appeal. If the parties agree that
an appeal will not be filed, the fee may be remitted to
the attorney before expiration of the 30-day period.



Follow ng a hearing before the Comm ssion on Septenber 24,
2001, WWATA was assessed a fine in the amount of 20% of the fee
awar ded by the Comm ssion. WWATA sought judicial review of that
order in the GCrcuit Court for Prince George’ s County. Appellee
responded by filing a notion for sumrary judgnent. A notions
heari ng was hel d on August 23, 2002, at the concl usion of which the
court granted sunmary judgnment in favor of appellee and remanded
the matter to the Comm ssion for issuance of an Order affirmng its
Sept enber 24, 2001 Order. WVATA noted a tinely appeal to this
court on Septenber 23, 2002.

WVATA presents two questions for review, as recast:

l. VWether as a matter of |law WWATA is
entitled to fifteen (15) days foll ow ng
the expiration of the appeal period of a
Maryl and workers’ conpensation award of
benefits to make tinely paynment of
attorneys fees?

1. Whether the Conm ssion erred in awardi ng
sanctions where the enpl oyer established
good cause for the delay in paynent and
the claimant suffered no prejudice by
reason of the paynents?

We answer both questions in the negative, and shall affirm

FACTUAL and PROCEDURAL HISTORY

On August 13, 1998, appellee sustained an injury arising out
of, and in the course of, his enploynment wth WATA. Appel | ee
filed a workers’ conpensation claimand a hearing was held on My

18, 2001, before the Conmi ssion. The Conmi ssion issued its O der

on May 25, 2001, awardi ng appellee both tenporary total disability
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and permanent partial disability. Addi tionally, the Conm ssion
awar ded appel | ee’ s counsel attorney’s fees in the anount of $3, 365,
pl us $96.92 i n advanced costs, to be paid out of the final weeks of
appel | ee’ s conpensati on. ?

Wen the tinme in which to seek judicial review of the
Conmi ssion’s order expired on June 25, 2001, neither party had
filed a notice of judicial review. The checks satisfying the
Commi ssion’s order for attorney’'s fees were issued and nail ed on
July 10, 2001, and received by appellee’s counsel on July 11, 2001.
As a result of the delay, appellee filed issues with the Conm ssion
requesting a hearing on whether a penalty for |ate paynments of
attorney’ s fees should be assessed agai nst WATA.

On Septenber 20, 2001, the Commission held a hearing on the
i ssue of late paynent of attorney’s fees. Appellee argued that
attorney’s fees should have been paid inmediately after the
expiration of the appeal peri od, as required by COVAR
14.09.01. 24A(4). At the hearing, the Comm ssioner inquired into

t he exact date the check for fees was paid:

THE COW SSI ON: When was t he check paid?

* * %

[ APPELLANT' S ATTORNEY]: It got sent about
si xteen days after the date of the appeal
period expiring.

2 The Commi ssion al so awarded medi cal expenses in the ampunt of $220.
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THE COMM SSION: What was the date of the
mai | i ng?

[ APPELLANT' S ATTORNEY]: July 10th. W
received it on July 11th. The checks were cut
and mailed July 10th, which is forty-six days
after the order.

[ APPELLANT' S ATTORNEY] : No dispute about
that, Your Honor. Si xteen days after it
became due as wunder the regs. [sic], and
that’s when we issued the check. We think
that’ s reasonabl e.

The Conmi ssion i ssued an Order on Septenber 24, 2001, finding
that WVATA had failed to pay the Order of May 25, 2001, inatinely
manner pursuant to COVAR 14. 09.01. 24A(4). A fine of 20% of the
| egal fee awarded was assessed as a penalty, in accordance with
§ 9-728 of the Labor and Enpl oynent Article.?

WVATA originally appeal ed the decision of the Comm ssion to

the Circuit Court for Montgomery County on Cctober 23, 2001. That

3 Md. Code Ann., Lab. & Enpl. 8 9-728 (1999 Repl. Vol.) provides:

(a) within 15 days. -- |If the Comm ssion finds that
an enmployer or its insurer has failed, wthout good
cause, to begin paying an award within 15 days after the
later of the date that the award is issued or the date
t hat payment of the award is due, the Comm ssion shall
assess against the enployer or its insurer a fine not
exceedi ng 20% of the anmount of the payment.

(b) within 30 days. -- |f the Comm ssion finds that an
enmpl oyer or its insurer has failed, without good cause,
to begin paying an award within 30 days after the | ater
of the date that the award is issued or the date that
payment of the award i s due, the Comm ssion shall assess
agai nst the enployer or its insurer a fine not exceeding
40% of the ampunt of the paynent.

(c) Payment to covered employee. -- The Conmi ssion shall

order the employer or insurer to pay a fine assessed
under this section to the covered enpl oyee.
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court granted appellee’s notion to transfer, based on inproper
venue, on Novenber 26, 2001, and the appeal was transferred to the
Circuit Court for Prince George's County.*

Appel | ant’ s appeal of the Conm ssion’s decision was heard on
August 23, 2002. The fact that the checks were mail ed si xteen days
after the expiration of appellee’ s appeal was undi sputed. In
support of its argunent of tinely paynent, appellant’s counsel
st at ed:

THE COURT: Didn't you tell — I’m sorry to
interrupt you. Didn't you tell the comm ssion

it was 16 days afterwards?

[ APPELLANT’ S ATTORNEY]: Si xteen days after —
doing it mathenmatically, yes.

THE COURT: | mean, you basically conceded to
the — that it was a day |ate?

[ APPELLANT' S ATTORNEY]: No, | said it was 16
days. | never said it was |ate. | said |
t hought that was still tinely.

In granting appellee’s notion for summary judgnent, the court

st at ed:
Al'l right. [I'mgoing to grant the notion for
summary judgnent in this case and for this
reason: It always is interesting to see how

ot her judges | ook at things. To ne the phrase
“The parties shall remt the approved fee to
the attorney imediately” is not a |l egal issue
that a judge or a commi ssioner would have
equal standing under a statutory schene.

4 WATA had previ ously obtained a favorable ruling on simlar facts from
the Circuit Court for Montgonmery County.
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To ne “Shall remt the fee imedi ately” is a
factual matter. We all know what the word
i mredi ately neans. | medi ately neans right
away, you do it right now, you do it as soon
as you can, you do it as soon as the predicate

that requires you to do it do it[sic]. [It’s
— to ne that is a factual matter, and
t herefore I bel i eve t hat t he Wor ker s

Conpensation Commttee [sic] is presuned to be
correct in that natter.

| also find — well, | wll also grant the
notion for summary judgnent totally. | don't
think whether or not there was an abuse of
di scretion has been properly raised, and even
if it had been properly raised, I nmean, | have
not seen that pleaded anywhere. Even if it
had been properly raised that is not a natter
for acircuit court jury, sol’mgoing to sign
the order in the file granting the notion for
sunmary judgmnent .
STANDARD of REVIEW
A decision of the Commssion is prima facie correct and the
burden of proof is upon the party attacking the decision. Blake
Construction Co. v. Wells, 245 M. 282, 286 (1967). "[I]f the m nd
of the trier of facts is in equal balance on the evidence in the
record, the finding of the Comm ssion should be affirnmed." Blake
Construction Co., supra, 245 Ml. at 286-87 (citing Greenwalt v.
Brauns Bldg. Specialties Corp., 203 M. 313, 318 (1953)). The
standard of review for workers’ conpensation cases requires the
exam nation of three factors: “(1) did the Comm ssion justly
consider all the facts ‘concerning the injury ; (2) did it exceed

the powers granted to it by art. 101;° and (3) did it m sconstrue

5> Now Labor and Enpl oynent .



the aw and facts ‘applicable in the case decided ?” Mayor & City
Council of Baltimore v. Bowen, 54 M. App. 375, 385 (1983).

The Workers’ Conpensation Act ("the Act")® “‘should be

construed as liberally in favor of injured enployees as its
provisions will permt in order to effectuate its benevol ent
purposes’ and ... any uncertainty ‘should be resolved in favor of
the claimant.’” Holy Cross Hospital v. Nichols, 290 M. 149, 162

(1981) (quoting Howard County Ass'n for Retarded Citizens v. Walls
288 Mi. 526, 530 (1980)).

When revi ewi ng an award of attorney's fees by the Comm ssion,
the standard of review utilized by both the circuit and appell ate
courts is “limted to determ ning whether the Comm ssion exceeded
the powers granted to it by [former] MI. Code Ann., art. 101, and
whether it msconstrued the law and facts applicable to the case
deci ded.” Workers' Compensation Comm’n v. May, 88 M. App. 408,
416 (1991) (citing former Md. Code Ann., art. 101, 8 56). See also
Mitchell v. Goodyear Serv. Store, 63 Ml. App. 426, 433-34 (1985),
aff'd, 306 Ml. 27 (1986). The anmount of such fees awarded is a
decision within the sound discretion of the Comm ssion, and "it is
not the province of the courts to constrain the | egitimte exercise
of the Comm ssion's discretion.” May, supra, 88 Ml. App. at 416

(quoting Bowen, supra, 54 Ml. App. at 386).

5 The Workers’ Compensation Act is codified in Title 9 of the Labor and
Enpl oyment Article of the Maryland Code (1999 Repl. Vol.).
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DISCUSSION

I. Is WMATA entitled, as a matter of law,
to fifteen (15) days following the
expiration of the appeal period of a
Maryland workers compensation award of
benefits to make timely payment of
attorneys fees?

Appel | ant argues that its paynent of attorney’s fees pursuant
to Comm ssion orders is governed by both § 9-727 of the Labor and
Enpl oynment Article and COVAR 14.09. 01. 24A(4). Fromthat prem se,
WVATA draws the <conclusion that the provisions of COVAR
14.09. 01. 24A(4), requiring the paynment of attorney’'s fees
“Iimedi ately” after the expiration of a claimant’s thirty day
appeal period, and §8 9-727 of the Labor and Enploynent Article,
gi ving an enpl oyer fifteen days to pay any award of conpensati on,
shoul d be read together. Essentially, they ask us to graft the
| anguage of 8§ 9-727 onto the provisions of COVAR 14.09. 01. 24A(4),
thereby allowing forty-five days fromthe entry of the Comm ssion’s
order of conpensation for the paynent of attorney’'s fees. we
decline the invitation, for to do so woul d subvert the i nmedi acy of
the Comm ssion’s rule. Appellee properly argues that the fifteen
day provi sion regardi ng t he paynent of conpensation to the cl ai mant
is not applicable to the paynent of attorney’s fees, and therefore
WVATA does not receive the benefit of an additional fifteen days to
pay the fees ordered by the Comm ssion.

This case is, in essence, one of statutory construction. The
cardinal rule of statutory construction is to determne and
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effectuate the intent of the Legislature. Bowen v. Smith, 342 M.
449, 454 (1996) (citing Shah v. Howard County, 337 M. 248, 254
(1995)). The principal source for determ nation of |egislative
intent is the | anguage of the statute itself. TLovellette v. Mayor
& City Council of Baltimore, 297 M. 271, 282 (1983). If the
statutory |anguage is clear and unanbiguous, we need not | ook
beyond the |anguage to determne legislative intent. Marriot
Employees Fed. Credit Union v. Motor Vehicle Admin., 346 Ml. 437,
445 (1997)(citing Kaczorowski v. Mayor & City Council of
Baltimore, 309 Md. 505, 515 (1987)).

If a statute is ambiguous, or susceptible to nore than one
nmeani ng, “courts nust consider not only the literal or wusual
nmeani ng of the words but al so the neaning of the words in |ight of
the statute as a whole and within the context of the objectives and
purposes of the enactnent.” Marriot Employees Fed. Credit Union,
supra, 346 M. at 445 (citing Romm v. Flax, 340 M. 690, 693
(1995)). When interpreting statutes, courts “seek to avoid
constructions that are illogical, unreasonable, or inconsistent
wi th conmon sense.” Id. (quoting Frost v. State, 336 Ml. 125, 137
(1994)). W find no anbiguity in Lab. & Enpl. § 9-727.

When considering the validity of a regul ation promul gated by
an admnistrative agency, the prevailing standard of review is

whet her the regulation is consistent with the letter and spirit

of the law under which the agency acts.'" Lussier v. Maryland
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Racing Comm’n, 343 M. 681, 687 (1996) (quoting Christ v.
Department of Natural Res., 335 M. 427, 437 (1994) (citations
omtted)). The Court of Appeals has consistently held "where the
Legi slature has delegated such broad authority to a state
adm ni strative agency to pronulgate regulations in an area, the
agency's regulations are valid under the statute if they do not
contradi ct the statutory | anguage or purpose." Lussier, supra, 343
Ml. at 688. W find nothing in the Comm ssion’s rule that would
contradict the statutory |anguage or purpose of the Labor and
Enpl oynment Article.

Having determined that the fifteen day requirement for the
paynment of claimant’s benefits has no inplication on the paynent of
attorney’s fees, we nust construe whether a paynent nade sixteen

days after the expiration of the appeal period has been nmade

“imedi ately.” In lay ternms, “imediately” is defined as
“instantly; wthout delay.” THE NEW OXFORD AMERI CAN DI CTI ONARY, 849
(Oxford Univ. Press 2001). In the | egal context, “immedi atel y” has

been construed to nmean “w thout interval of time, wthout delay,
strai ghtaway, w thout any delay or |apse of tinme.” Drumbar v.
Jeddo-Highland Coal Co., 37 A 2d 25, 27n.4 (Pa. Super. C. 1944)
(citation omtted).

The words "immediately” and "forthw th" have generally the
sane neaning and are stronger than the expression "within a

reasonable tinme" and inply pronpt, vigorous action wthout any
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del ay. Alsam Holding Co. v. Consolidated Taxpayers' Mut. Ins. Co.,
4 N Y.S. 2d 498, 505 (N. Y. Mun. Ct. 1938); BLAck’ s Law Dicrionary 751
(7th ed. 1999). The Court of Appeals has defined "forthwith" in the
context of the notice requirenent of an insurance policy, to nean
““with due diligence, or wthout unnecessary procrastination or
del ay, under all the circunstances of the case.’" Argyrou v. State,
349 Md. 587, 603 (1998) (quoting Edwards v. Baltimore, Fire Ins.
Co., 3 GIlI 176, 188 (1845)). See Ervin v. Beland, 251 Md. 612, 617
(1968) (various definitions of “forthwith”).

We conclude that the trial court was correct in saying that
“Iwje all know what the word i medi ately neans. | nmedi ately neans
right away, you do it right now, you do it as soon as you can, you
do it as soon as the predicate that requires you to do it [is
met].” We agree with the trial court that “inmediately” i s subject
to no other reasonable interpretation than “do it now,” and that
Si xteen days does not satisfy the inperative action required by the
use of the word “imediately” in the rule.

II. Did the Commission err in awarding
sanctions where the employer established
good cause for the delay in payment and

where the claimant suffered no prejudice
by reason of the payments?

Appel | ant asserts that the sixteen day del ay was reasonable in
t he circunstances. However, we find no evidence in the record to

support a reasonabl e basis for the delay. There is no explanation

-11-



for the fact that the checks were not mailed until July 10 when, in
fact, the appeal period expired on June 25. Appellant explains to
us nowthat it is its “standard procedure,” but the record does not
support reasonabl eness of the “standard procedure.”’ No evidence
was offered to the trial court that mght have explained or
justified the sixteen day delay. Because the trial court
deternmined that “immediately” did not nean sixteen days, and
because it was offered no explanation for the delay, we cannot
fault the court’s concl usion.

As we have noted, it is appellant’s posture that, even if it
is not entitled to the additional fifteen days, as clained, there
were circunstances that excused the del ayed paynent. Rather than
of fer evidence, however, appellant supported its position before
the notions judge by reliance upon a decision of the Crcuit Court
for Montgonmery County finding that enployers and insurers were, in
fact, entitled to the additional fifteen days after the expiration
of the appeal period. The court in the case sub judice all owed
that, while the Montgonmery County decision was interesting, it was
not precedent. Appellant m ght have escaped the entry of sunmary
judgnment by presenting probative evidence to explain the delay. As

we have seen, it did not.

" counsel for appel l ee advised us at oral argument that the only

empl oyer/insurer with whomhis firmdeals to enploy such a “standard procedure”
that is, the fifteen day delay, is appellant. His assertion went unchall enged.
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Therefore, we hold that Lab. & Enpl. 8 9-727 does not
automatically entitle an enpl oyer or insurer to w thhold paynment of
ordered attorney’s fees for an additional fifteen days after the
expiration of the tinme for seeking judicial review of an order of
t he Conmi ssi on. W hold further that, under the facts of this
case, there was no justification for appellant not to remt the
attorney’s fees “immediately” after the expiration of the 30 day

appeal period, as required by COVAR 14.09. 01. 24A(4).
JUDGMENT OF THE CIRCUIT COURT
FOR PRINCE GEORGE’S COUNTY

AFFIRMED;
COSTS ASSESSED TO APPELLANT.
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