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On the evening of August 21, 1993, appellant, arned with a
handgun, went to the honme of Mark Bantz, apparently kicked in the
door, entered the house, and shot M. Bantz nine tinmes —in the
chest, in the head, and in the back. At least three of the wounds
were fatal.

As a consequence of this conduct, a jury in the Crcuit Court
for Baltinmore County convicted appellant of preneditated first
degree nurder, burglary, and unlawful use of a handgun, for which
substantial sentences were inposed. Appellant conplains in this
appeal that the court refused to instruct the jury properly on the
crime of manslaughter and that it erred in allow ng into evidence,
as excited utterances, certain statements nade at the scene of the
crime by his wife, Robin. W find no nerit in these conplaints and
shall therefore affirmthe judgnents entered by the circuit court.

FACTUAL BACKGROUND

Al t hough appellant claimed to have no nenory of the actua
killing, his defense was that it nust have occurred in the heat of
passion, as the result of a dual, or m xed, provocation —Robin's
two-nmonth adulterous relationship with Bantz, culmnating in the
sight of seeing themin an anorous enbrace; and know edge gai ned
earlier in the day that, on the previous evening, Bantz had snoked
cocaine in the presence of appellant's 12-year-old son.

Appel l ant and Robin nmet while they were teenagers; they began
to live together and marri ed when Robin becane pregnant. Appell ant
wor ked hard to support his famly, and all, apparently, went well

until late 1990 or early 1991, when they began to suffer financial



difficulties due, according to appellant, to Robin's spending
habits. In July, 1993, he and Robin decl ared bankruptcy.

Meanwhi l e, on June 26, 1993, Robin left the marital hone,
telling appellant that she was going to live with a female friend.
About a week | ater, Robin confessed that she was, in fact, |iving
with M. Bantz. Appellant becanme "enotionally upset" at this news,
at least in part because he knew that Bantz was "involved wth
drugs.” This concern hei ghtened when he learned, in md-July, that
Robin too had begun snoking cocai ne. She rejected his pleas to
conme hone, "because of the drugs and the sex." Appellant then nade
two threats against Bantz —one in a conversation with Bantz's
parents and one in a letter he wote to Robin.

By late July or early August, appellant began to accept the
situation. Al though still professing strong feelings for Robin, he
said that he "was starting to learn to accept the fact that she
wasn't going to cone hone" and to focus his attention on raising
his son. By August, he continued, "I was doing fairly good with
all of this. | was pretty nmuch comng back to earth.” On Tuesday,
August 17, however, Robin told appellant that she wanted to return.
The next day, appellant picked her up from work, took her to
Bantz's house to get sone of her belongings, and had dinner and
spent the night with her.

Notwi t hstanding this romantic interlude and the representation
that her affair with Bantz was over, Robin asked for a little nore
time to make up her mnd. She said that Bantz had noved back with

his parents and allowed her to remain in the hone they had shared
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until she could decide what she wanted to do. It is not clear
whet her appellant and Robin had contact the next day, but on
Thur sday, August 19, they again spent the evening together. On
Friday evening, at Robin's request, appellant allowed his son to
stay with Robin. Wen appellant took his son to the house, Bantz
was not there.

On Saturday, appellant learned from his son that Bantz had
come to the house on Friday evening, and that, as they were
wat chi ng tel evision, Bantz snoked cocaine. Appellant decided to
investigate. He tried to reach Robin by tel ephone, but, when there
was no answer, he drove to Bantz's house. He had with himin the
car a .22 caliber handgun, allegedly because of a hunting trip
pl anned for the next day.! Appellant stopped on the way and call ed
Robin again, this tinme getting through to her; stating that she was
going out with a girlfriend, she asked himto stay away, but he
told her he was com ng.

When he arrived at the honme, appellant saw Bantz's father's
truck, thereby indicating Bantz's presence. He approached the
house, opened the screen door, and | ooked through the wi ndow. He
described in his testinony what he saw

"I seen [Bantz] standing there, and he had his

hands around ny wfe, and they were kind of,
|li ke enbraced in, | don't know, sone kind of

1n fact, a hunting trip, as such, was not planned.
Hunting was not allowed in August. Testinony by appellant's
friend, who was to acconpany him indicated that they were
intending to "scout out" areas for a future hunting trip, and
t hat appellant was bringing his pistol for "[s]nakes or wld
dogs. "



mood, | guess.
He had her dress all hiked up around her.

| could see her, you know. It was kind of
hard to take.

She was -- it was, |like, her back and
[Bantz's] belly. He had her kind of around in
front of him and the best way | can say it,
he had her all hooked up.

He had her dress kind of hiked up around
her and it just |ooked l|ike he was maybe
feeling her private parts or so.

It | ooked like they were getting ready to
engage in sone kind of sex act."

Appel l ant clainmed to have no nenory of what next occurred,
and, because he and Robin reconciled, she refused to testify.
Testinony fromtwo police officers who responded to the scene in
response to energency calls fromRobin indicate that the front door
had been kicked in and that the nine bullets fired into Bantz's
head and body had been fired from at |east 18 inches away; they
were not contact wounds.

Oficer Wley stated that he was the first to arrive, that
Robin met him at the door, that she was "very upset, crying,
scream ng, alnost to the point of where she was hysterical,"” and
that Bantz was |lying on the kitchen floor, dead. Over objection,
Wley testified that Robin told him that, after receiving
appellant's call, she and Bantz were concerned that he would be "in

a violent-type state,"” and that they were trying to get their



t hi ngs together and get out of the house before he arrived. WIley
said that Robin was on the tel ephone with Bantz's parents when he
arrived. M. Bantz's father testified that Robin had called, that
she was extrenely upset, and that she told himthat appellant had
"just shot" Bantz.

MANSIL AUGHTER | NSTRUCTI ONS

When counsel and the court first <conferred on jury
instructions, the court indicated that it proposed to give the
Pattern Jury Instruction on voluntary mansl aughter drafted by the
Maryl and State Bar Association Conmttee on Crimnal Pattern Jury
Instructions (MPJI-Cr 4:17.40). In pertinent part, that
instruction states that a killing in hot blooded response to
"l egal | y adequate provocation"” is a mtigating circunstance, that
in order for such a mtigating circunstance to exist in the
particul ar case, five factors nmust be present: (1) the defendant
reacted to sonething in "a hot blooded rage"; (2) the rage was
caused by sonmething "the law recognizes as legally adequate
provocation" and that the only act the jury could find to be
adequat e provocation under the evidence in this case is "the sudden
di scovery of the defendant's spouse in an act of sexual
i ntercourse"; (3) the defendant was still enraged when he killed
the victim (4) there was not enough tine between the provocation
and the killing for a reasonabl e person's rage to cool; and (5) the
victimwas the person who provoked the rage.

Appel | ant rai sed no objection then, and raises no conpl aint

now, about any aspect of that proposed instruction other than the
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| anguage in elenent (2) declaring that the only adequate
provocation under the facts of this case would be if appellant
suddenly discovered Robin "in an act of sexual intercourse.”
Initially, counsel conplained that the instruction suggested that
appel l ant nmust have discovered Robin in the actual act of
i ntercourse and asked that the instruction be broadened to include
that the defendant have sinply |l earned of the intercourse or have
strong reason to believe it took place. The court's first response
was to suggest changing "intercourse"” to "intinmacy," but, upon the
State's objection, the court reconsidered and agreed to nodify the
instruction in the limted manner requested, to read "sudden
di scovery by the Defendant of the Defendant's spouse in the act of
sexual intercourse or his having strong reason to believe that it
recently took place.” It gave the instruction in that form
Upon conpl etion of the instructions, defense counsel asked for

a further expansion of the manslaughter instruction. Gting
Grouard v. State, 321 M. 532 (1991), he posited that

"the total <circunstances surrounding the

murder, the killing, is sonething that is

inportant to be considered in this case,

particularly because one elenent seemngly

left out of the Court's instructions is the

consi deration of drug usage, the exposure of

the wife to drugs and the exposure of the son

to drugs and the wife using drugs and the

Def endant's know edge of drugs being fed to

his wfe mght have had on his actions.

That, taken along with the adultery, would be

nore notivation than mght occur wth just

adultery itself "

The court declined to supplenent its instruction.

After sonme period of deliberation, the jury sent a note asking



the court to "clarify the termrecent in the description of |egal
provocation in terns of recently had sexual intercourse, and nust
it be intercourse?” That provoked another discussion between
counsel and the court, principally over the second aspect of the
guesti on. Def ense counsel at one point argued that the proper
instruction would be sinmply to "look to the circunstances
surroundi ng the homcide and try to discover if it was provoked by
the victinl and that "any facts, which the jury deens coul d neet
t hat provocation or nmake that provocation, as otherw se set out in
the instructions of the Court, can be considered by the jury."

The court rejected that approach, which counsel nore or | ess
conceded went beyond the current Maryland case | aw, and, instead,
instructed the jury that "[r]ecent is a termwhich is inprecise,
and its neaning is within your sound discretion"” and "intercourse
is to be interpreted as having its usual and generally accepted
meani ng. "

In this appeal, appellant conplains that the court erred in
limting the provocation to the discovery of actual sexual
intercourse, i.e., coition.? He urges that (1) the conduct
observed by him "was sufficient to constitute an "act of sexua
i ntercourse' necessary to formlegally adequate provocation for the

killing," (2) even if it was not, the law should recognize

21t is not at all clear that the court, in fact, limted
its definition of sexual intercourse to actual coition. The
jury, as noted, was told sinply to give the termits "usual and
general |y understood neaning." For purposes of this appeal,
however, we shall assune that the restrictive neaning objected to
by appel |l ant was the one conveyed.
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"significant sexual contact” or "sexual intimacy" as sufficient
provocation, and (3) in any event, the jury should have been
instructed to consider "the victims illicit drug use in the
presence of appellant's child" as sufficient provocation.

To constitute a mtigating factor sufficient to negate the
el ement of malice, and thereby reduce nurder to mansl aughter, the
provocation nust be "adequate."™ In Grouard, supra, 321 M. at
539, the Court explained that, for a provocation to be "adequate,"
it nmust be "calculated to inflame the passion of a reasonable
[ person] and tend to cause [that person] to act for the nonent from
passion rather than reason.” (Enphasis added.) That descri bes one
aspect of "adequacy." There is another, which flows from the
requi renent that the passion be that of a reasonable person; the
provocation must be one the law is prepared to recognize as
mnimally sufficient, in proper circunstances, to overcone the
restraint normally expected from reasonabl e persons. There are
many "slings and arrows of outrageous fortune" that people either
must tolerate or find an alternative way, other than homcide, to
redress.

Judge Moyl an commented on this in Tripp v. State, 36 Ml. App.
459, 473 (1977):

"W begin with the proposition that there
nmust be not sinply provocation in psychol ogi -
cal fact, but one of certain fairly-well
defined classes of provocation recognized as
bei ng adequate as a matter of law. C ark and
Marshall, Law of Crines (Sixth Wngersky Ed

1958), describes the objective character of
this test at 621:



"To reduce a homcide from
mur der to mansl aughter, the provoca-
tion nust be adequate in law, and to
be so it nust be so great as reason-
ably to excite passion and heat of
bl ood. Passion w thout adequate
provocation is not enough. |If a man
unreasonably allows his passion to
control his judgnment, he is respon-
sible to the full extent for the
consequences of his acts. The line
whi ch  di stinguishes provocations
which will mtigate the offense from
those which wll not, cannot be
clearly defined. Reasonableness is
the test. The law contenpl ates the
case of a reasonable man —an ordi -
nary reasonable man — and requires
that the provocation shall be such
as mght naturally induce such a
man, in the anger of the nonent, to
commt the deed.'"

(Enphasi s added by the Tripp Court.)

We are not dealing here with the entire universe of situations
that mght have the required effect. One type of conduct that the
common | aw has | ong and consistently recogni zed as | egal |y adequate
is observing one's spouse in an act of adultery. The G rouard
Court confirnmed that "discovering one's spouse in the act of sexual

intercourse with another" constitutes sufficient provocation.® 321

3 At a nore ancient tine, it appears that the killing of a
man caught in the act of adultery with the defendant's w fe was
regarded as entirely justifiable. Blackstone notes in his
di scussion of the crinme of manslaughter that

"if a man takes another in the act of adultery with his
wife and kills himdirectly on the spot, though this
was allowed by the aws of Solon, as |ikew se by the
Roman civil law, (if the adulterer was found in the
husband's own house,) and al so anong the anci ent Got hs,
yet in England it is not absolutely ranked in the class
of justifiable homcide . . . but it is manslaughter.

It is, however, the | owest degree of it; and therefore
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Md. at 538. In Tripp, supra, 36 M. App. at 475, we allowed a

nodest expansion. W there observed:
"The law anciently required a spouse unexpect -
edly to discover the erring spouse in flagran-
te delicto. In its nore nodern and |i beral -
ized manifestations, it has been extended to
situations where the spouse has suddenly been
told of the other spouse's infidelity or has
strong reason to believe that there has been
such infidelity. Even in the liberalized
fornms, however, the indispensable predicate is
sexual intercourse.”

(Enmphasi s added.)

In his quest for a nore dramatic extension, appellant urges
that "sexual intercourse,” if confined in neaning to coition, is
too narrow and that other forns of observed, inappropriate sexual
behavi or on the part of one's spouse al so should suffice. He seeks
succor for this position from a single sentence, taken out of
context, in Tripp, supra, 36 Md. App. at 475. W said there:

"OfF the recogni zed varieties of action which

in such a case the court directed the burning in the
hand to be gently inflicted, because there could not be
a greater provocation."

W Bl ackstone, Conmmentaries on the Laws of Engl and, Book IV *
191-92 (Lewis ed., 1922) (footnotes omtted).

As Judge Moyl an noted in Tripp, we have advanced sonewhat in
t he past 200 years. Even in Blackstone's tinme, however, and
certainly today, it is inportant to keep in mnd that adequate
provocation is but one of several elenments that needs to be
established in order to negate nalice and reduce nurder to
mansl aughter. Catching one's spouse in an act of adultery —and
i ndeed any ot her conduct regarded as adequate provocati on —does
not, of itself, suffice. As the pattern jury instruction

indicates, and as the Grouard Court nade clear, the killing nust
have been in the sudden heat of passion caused by the
provocation, i.e, followed the provocation before there had been

a reasonabl e opportunity for the passion to cool.
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constitute legally adequate provocation, the
only one renotely suggest ed by t he
circunstances in this case is that of
di scovering a spouse in an act of adultery.
As a necessary precondition for this type of
provocation, there nust be, at the very | east,
sone significant sexual contact, if not
literally intercourse itself."

(Enmphasi s added.)

| mredi ately follow ng that passage is the recognition that,
while the law traditionally required the defendant actually to
witness an act of illicit intercourse, it would suffice if the
defendant had just learned that it had occurred. As noted in an
earlier quotation fromTripp, Judge Myl an nade clear that, even in
this liberalized extension, "the indi spensable predicate is sexual
i ntercourse.”

The | anguage seized upon by appellant was not intended to
create a new standard. In its proper context, it neans no nore
than that the defendant need not observe the spouse actually
engaging in copulation if the evidence | eads himor her reasonably
to believe that it has recently occurred.

W need not determne here whether the term "sexual
i ntercourse” mght properly include any conduct other than coition.
It is enough for us to reject the proposition that nere "sexua
intimacy" or "significant sexual contact" —the standard urged by
appel l ant —suffices. Those terns are nuch too general and cover
far too great a range of conduct to be legally acceptable. It is
clear that the kind of conduct allegedly observed by appell ant as

he peered through the wi ndow does not fall w thin any reasonable
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definition of "sexual intercourse.”

Appel lant's alternative assertion is that legally adequate
provocation can be fashioned from the conbination of Robin's
earlier adultery, Bantz's corruption of her and appellant's son
w th drugs, and the suggestive enbrace that he actually w tnessed.
That argunent, though couched in ternms of expanding the concept of
adequat e provocation, nore significantly inplicates, and fails to
satisfy, the required causation between the provocation, the
passion, and the killing.

By his own testinony, any passion generated by the know edge
t hat Robi n had been engaged in an adulterous affair had cool ed | ong
bef ore appel |l ant appeared at Bantz's house. He had, in effect,
forgiven Robin for her past infidelity and agreed to resune the
marital relationship. Nor can provocation be found from the
revel ation of Bantz's drug use on Friday evening. For one thing,
al t hough appellant testified that he "didn't like it," he offered
no evidence that he was, in any way, enraged by that revel ation.
He said that, after learning of the incident, he tried to call
Robi n and, when there was no answer, "I figured |I just would ride
up there." That is hardly an indication of hot bl ood.

It is clear from the evidence that appellant did not go to
Bantz's hone either in response to the earlier adultery or to
confront Bantz over his drug use in the son's presence. He went,
he said, "to go get ny wife, and she had to get out of there."

These incidents, then, did not generate the passion that,

according to appellant, led to the killing.
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What appellant seeks to do is to conbine three separate
grievances, arising or occurring at different tines, none of which
individually can constitute |egally adequate provocation as of the
time appellant actually shot Bantz, and neke the conbination
suffice as provocation. A few States, notably California and
Pennsyl vani a, have apparently found sufficient provocation from
what appears to be "the last straw' theory — a snoldering
resentnment or pent-up rage resulting from earlier insults or
humliating events culmnating in a triggering event that, by
itself, mght be insufficient. Maryland has not adopted that view
nor, apparently, have nost other States. In Tripp, we rejected the
"l ong snol dering grudge" or "slow burn" as adequate. 36 M. App.
at 471-72. In Grouard, the Court of Appeals rejected taunts and
verbal assaults as adequate provocation, even when taking on their
hum |iating and enragi ng character from antecedent events.

Ant ecedent events may be relevant in determ ning whether the
triggering event in fact produced the hot bl ood necessary to rebut
mal i ce —they may support or detract fromthat nexus —but they do
not suffice to give the triggering event a legal quality it does
not ot herw se have. Discovering one's spouse in an enbrace with a
paranour will not constitute adequate provocati on because at sone
earlier time he or she commtted adultery with that paranmour. That
is a matter for the divorce court; it does not reduce nurder to
some | esser offense. W find no error in the court's instructions.

ROBI N S STATEMENTS

As we indicated, Robin elected not to testify against her
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husband. O ficer Wley said that he appeared at the scene within
two mnutes after he was called, that he was the first officer to
respond, that Robin met him at the door, and that she was "very
upset, crying, screamng, alnost to the point of where she was
hysterical." She remained "very upset, very hysterical, crying"
even after Wley entered the house and checked Bantz's body.
Proffering, w thout the benefit of testinony, that some 20 m nutes
had actually el apsed since Robin first called the police and that,
in the interim she cleaned up the house and renoved sone drugs,
appel l ant objected to Oficer Wley's testifying to any statenents
made by Robin on the ground that they did not constitute excited
utterances.

Based on Oficer Wley's description of Robin's deneanor, the
court found that those statenents were excited utterances and
al l oned the testinony. Appel  ant now conplains that the court
based its ruling on Oficer Wley's perception of Robin's denmeanor
rather than on what her nental state actually was. That is not the
case. Due to Robin's decision not to testify, the only evidence
before the court on the issue was O ficer Wley's testinony, and,
based on that testinony, we can find no error in the court's
determ nation that her imrediately contenporaneous statenents to
the officer related to what obviously was a startling event and
were made while she was still under the stress of the excitenent
caused by that event. M. Rule 5-803(b)(2).

JUDGVENTS AFFI RVED;, APPELLANT
TO PAY THE COSTS.
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