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At a bench trial in the Grcuit Court for Baltinmore City,
Artis Bellany, the appellant, was convicted of possession of
cocaine with intent to distribute, based on an agreed statenent of
facts. The court sentenced appellant to seven years inprisonment,
and appellant filed this appeal. He argues that the trial court
erred by denying his notion to suppress evidence seized during a
search of his honme, because the search was conducted in violation
of the Fourth Amendnent. We find no nmerit in this argunent and
shall affirmthe judgnent of the trial court.

Factual Summary

Oficer WIliam Cheuvront was the sole witness at the hearing
on appellant's notion to suppress. The officer was a nmenber of the
Central District Drug Enforcenent Unit of the Baltinore Gty Police
Departnment. The parties stipulated that he was an expert in the
areas of controll ed dangerous substances and firearns.

O ficer Cheuvront testified that, in early Novenber of 1994,
he met wth a registered confidential informant known to the police
as CD-271. On three separate occasions in the past, CD 271 had
supplied information that had led to the seizure of narcotics and
firearns. Based on the information supplied by CD 271 during the
early Novenber neeting, Oficer Cheuvront ran a check on a
particul ar apartnent and learned that it was rented to appell ant.

Shortly thereafter, O ficer Cheuvront arranged for another
registered confidential informant known as CD- 130 to enter
appel l ant's apartnent and nake a controll ed buy of cocaine. CD 130

had previously made nore than 25 controlled buys for the police,



and those buys had led to the issuance of 25 search and seizure
warrants. CD- 130 entered appellant's apartnent and nade a
controlled buy on Novenber 6, 1994. The substance that was
pur chased proved to be 82% pure cocai ne.

At 6:00 P.M on Decenber 4, 1994, CD 271 contacted O ficer
Cheuvront and infornmed himthat a man nanmed Wodrow Pet erson was
usi ng appel lant's apartnment and had just stashed an AK-47 assault
rifle and a large anmount of cocaine there. Based on this
information, Oficer Cheuvront began to prepare an application for
a search warrant. At 8:00 P.M, however, before the application
was conpleted, CD 271 again contacted Oficer Cheuvront and
i nformed himthat Peterson was preparing to nove the assault rifle
and the cocaine out of appellant's apartnment. O ficer Cheuvront
gat hered together other nenbers of the Drug Enforcenent Unit and
proceeded to appellant's apartnent, intending to enter it wthout
a warrant. The officer explained that the apartnent buil ding had
three different entrances and four stairwells. He stated: "It's
next to inpossible to try to secure that situation w thout entering
the apartnent, based on ny view and ny sergeant's view." The
of ficer added: "Once they exited that apartnent with the AK-47 in
their hand, it [would becone] a very dangerous situation for the
police and the other tenants in that building."

Once outside the apartnent door, Oficer Cheuvront shouted
"Police," and the team of officers entered the apartnent using a
battering ram O ficer Cheuvront heard the sound of glass

breaki ng, and a wi ndow was | ater found to be broken. The officers
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rounded up the several persons inside the apartnent, including
appel | ant . Anot her person was captured outside, after having
junped froma w ndow. The officers handcuffed all of the persons
who had been inside the apartnent and seated them in "one
centralized location.”" They observed, in plain viewin the |living
room a brown bag containing a | arge anount of suspected cocai ne.
O ficer Cheuvront then returned to the station and conpleted the
application for the search warrant. In the application, he relied
on the cocaine in plain view in appellant's living roomto help
establi sh probable cause to support the warrant. The warrant was
signed by a judge at 11:00 P.M, and Oficer Cheuvront then
notified the officers at the apartnment to begin their search.
On this evidence, the trial court concl uded:
W clearly have an exigent circunstance
when at eight o'clock the informant advised
the police officer that the gun and the
narcotics were going to be noved to another
| ocation. The officer acted as expeditiously
as he possibly coul d.
But it would have been fool hearted for
himto enter into a prem ses where there was
such a potentially Ilethal weapon wthout
adequate nmanpower and physical protection,
t hat bei ng body arnor.
So the officer acted as expeditiously as
possible to get prepared to enter upon the
premses. And with that we do have an exi gent
ci rcunstance because, as the Court has
inplicitly entered a weighing of brevity of
public concern issues. Here we have a very
dangerous item

It's not a mdnight special or sinple

revol ver. But we have an AK-47, which is
extrenely nore lethal and potentially [nore]
dangerous than the other weapons that | had
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just made reference to.

So, | have no difficulty at all. When
you have an i npoundnent situation, you've got
to either have a consent given by the person
who has actual standing and who has a[n]
expectation of privacy on the prem ses or you
have to have the exigent circunstance.

Here, consent is not an issue at all and
has no bearing on this case. But exi gent
circunstance, as a matter of fact, it has to
be established and | do find that the State
has nmet its burden of establishing that there
was an exigent circunstance by the informant's
advi senment that the weapon and the narcotics
were going to be transported to another
| ocati on.

Di scussi on
In McMIlian v. State, 325 Md. 272, 281-82 (1992), the Court

of Appeal s nade cl ear that,

in assessing whether . . . police conduct
.. . was reasonable wunder the Fourth
Amendnent, we make our own independent
constitutional appraisal. . . . The factua

predi cate for this appraisal is that evidence
adduced at the suppression hearing that is
nost favorable to the State as the prevailing
party on the notion. . . . The trial court's
findings as to disputed facts are accepted by
this Court unless found to be clearly
erroneous after having given due regard to the
| ower court's opportunity to assess the
credibility of the w tnesses.

(Citations omtted.) See also Onelas v. United States, 517 U S.

__, 116 S. C. 1657 (1996) (holding that appellate court should
conduct independent de novo review of ultimate question of probable
cause to make warrantl ess search; findings of historical fact are
reviewed only for clear error); Jones v. State, _ M. App. :

No. 2039, Sept. Term 1995, Slip Op. at 10-11 (filed Sept. 3, 1996)
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(reviewing court "nmust make its own de novo determ nation of
whet her probable cause existed in light of the not clearly
erroneous first-level findings of fact and assessnents of
credibility").

Appel l ant contends that the trial court erred in determning
that the warrantless entry was justified by exigent circunstances.
The agreed statenent of facts revealed that an AK-47 assault rifle,
two handguns, approximately 175 grams of crack cocai ne, and nearly
$2200.00 in cash, among other things, were seized during the
search. Appellant posits that the evidence was the fruit of the
warrantless entry into his apartnent.

The Suprene Court has said:

Sear ches conducted w thout warrants have been

hel d unl awf ul "not wi t hst andi ng facts

unquesti onably show ng probabl e cause,” oo

for the Constitution requires "that the

del i berate, inpartial judgnent of a judicia

officer * * * Dbe interposed between the

citizen and the police * * * " . . . "Over

and again this Court has enphasized that the

mandate of the [Fourth] Anendnent requires

adherence to judicial processes,” . . . and

t hat searches conducted outside the judicial

process, wthout prior approval by judge or

magi strate, are per se unreasonabl e under the

Fourth Amendnent -- subject only to a few

specifically established and well-delineated

exceptions.
Katz v. United States, 389 U S. 347, 357 (1967) (citations
omtted). Those exceptions include: a consent to search; an
enmergency that requires immediate response; hot pursuit of a
fleeing felon; and inmnent destruction or renoval of evidence.

See Vale v. Louisiana, 399 U S. 30, 35 (1970). Al t hough the
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i nstant case involves the warrantless entry into -- and i npoundnent
of -- appellant's apartnent, the analysis is the sane. The United
States Court of Appeals for the Fourth G rcuit has expl ai ned:
Warrantl ess entries into a residence are

presunptively unreasonable. . . . However, an

exception to the warrant requirement is made

where certain exigent circunstances exist.

Where police officers have probable cause to

believe that evidence of illegal activity is

present and reasonably believe that it may be

destroyed or renoved before they can secure a

war r ant , exi gent circunstances exist to

justify a warrantless entry. . . . Exigent

ci rcunstances, therefore, neans that there is

insufficient tinme to obtain a warrant.
United States v. Campbell, 945 F.2d 713 (4th Cr. 1991) (citations
omtted).

"The nmeani ng of exigent circunstances is that the police are
confronted with an enmergency -- circunstances so i nmnent that they
present an urgent and conpelling need for police action.”
St ackhouse v. State, 298 M. 203, 219-20 (1983). "The burden to
establish that exigent circunstances justified [a] warrantless
entry . . . rests with the State. . . . To determ ne whether
exi gent circunstances were present, we nmust |imt our review to
what the police reasonably believed at the tinme of their
warrantless entry." MMIlian, 325 MI. at 282 (citations omtted).
As the Court recognized in Carroll v. State, 335 M. 723, 737
(1994), "The determ nation of whether exigent circunstances exi st
must be nmade on a case by case basis and is determned by the

i ndi vidual facts of each case."”

Neither this Court nor the Court of Appeals has yet addressed
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when the risk of the destruction or renoval of evidence justifies
a warrantless entry into a honme. See generally Stackhouse, 298 M.
at 219-20 (exigent circunstances did not justify the warrantless
search of the defendant's hone after his arrest even though his
sister remained in the hone, since police had no reason to believe
that there was evidence in the hone or that the sister would
destroy it); McMIlian, 325 Md. at 283-84 (because police del ayed
one hour between w tnessing suspected drug transactions at a
private club and entering the club to secure it until a search
warrant could be obtained, exigent circunstances no |onger
existed); Spiering v. State, 58 Md. App. 1, 12 (1984) (a search of
a hone by police was not justified by exigent circunstances since
the occupants of the honme did not know the honme was under
surveillance and therefore had no reason to destroy drugs believed
to be contained therein).

When faced with circunstances suggesting a real threat that
evidence inside a hone m ght be destroyed or renoved by persons
t herein, however, courts fromother jurisdictions have consistently
hel d that exigent circunstances justified entering the prem ses and
keepi ng those persons within under watch, pending the issuance of
a search warrant. See United States v. Riley, 968 F.2d 422 (5th
Cir.) (risk of destruction of drugs, conplicated by fact that
suspects believed to be arned), cert. denied, 506 U. S. 990 (1992);

United States v. Lai, 944 F.2d 1434 (9th Cr. 1991) (risk of

destruction of drugs), cert. denied sub nom Brandon v. United



States, 502 U S. 1062 (1992); United States v. Morales, 868 F.2d
1562 (11th Gr. 1969) (risk of destruction of drugs); United States
v. Cuaron, 700 F.2d 582 (10th G r. 1983) (risk of destruction of
drugs); United States v. Korman, 614 F.2d 541 (6th Cr.) (risk of
destruction of drugs), cert. denied, 446 U.S. 952 (1980); United
States v. Rubin, 474 F.2d 262 (3rd Cr.) (risk of destruction of
drugs), cert. denied sub nom Agran v. United States, 414 U. S. 833
(1973); South Dakota v. Johnson, 509 N.W2d 681 (S.D. 1993) (risk
of destruction of drugs), sustained upon rehearing, 517 N.W2d 131
(S.D. 1994); Mchigan v. Blasius, 459 N W2d 906 (Mch. 1990) (risk
of destruction or renoval of drugs); Rhode Island v. DelLaurier, 533
A .2d 1167 (R 1. 1987) (risk of destruction of drugs); Ilowa V.
Davis, 383 NW2d 524 (lowa 1986) (risk of destruction of drugs);
Patterson v. Womng, 691 P.2d 253 (Wo. 1984) (risk of destruction
of drugs), cert. denied sub nom Spoon v. Womng, 471 U. S. 1020
(1985); North Dakota v. Nagel, 308 N.W2d 539 (N.D. 1981) (risk of
destruction of drugs); Keeter v. Virginia, 278 S.E 2d 841 (\Va.
1981) (risk of destruction of drugs); MNMNairy v. Texas, 835 S. W2d
101 (Tex. Cim App. 1991) (risk of destruction of drugs); Leisure
v. Florida, 437 So.2d 751 (Fla. App. 1983) (risk of destruction of
evi dence of burglary), cert. denied, 449 So.2d 264 (1984); North
Carolina v. Tripp, 278 S.E.2d 592 (N.C. App. 1981) (risk of
destruction or renoval of evidence of burglary). Conpare United

States v. Gooch, 6 F.3d 673 (9th Gr. 1993) (although a suspect had
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fired a gun in a canpground before retreating with the gun into his
tent, no exigent circunstances justified a search of the tent by
police officers who had arrived at the canpground several hours
after the shooting took place and had already renoved all of the
occupants fromthe tent); Canpbell, 945 F.2d 713 (entry by police
into the defendant's hone to ensure that narcotics were not
destroyed by the defendant's wife was not supported by exigent
circunmstances, when the prosecution established only that a
suspected m ddl eman, who was arrested after |eaving the defendant's
home with cocaine to sell to a third person, told police that he
did not know what the defendant's wife would do with the remaining
cocaine if the suspected mddleman did not return soon wth
proceeds fromthe sale); Haynes v. Arkansas, 602 S.W2d 599 cert.
denied, 449 U S. 1066 (1980) (Ark.) (no risk of destruction of
drugs in a hotel room when the defendant/occupant was not aware
t hat police were conducting surveillance); Hawaii v. Dorson, 615
P.2d 740 (Haw. 1980) (no risk of destruction of drugs in a hone
when a suspected acconplice in the honme was not aware of the
defendant's arrest).

Moreover, in holding that a search conducted pursuant to a
warrant was not tainted by a warrantless entry even if the entry
was unlawful, the Suprenme Court has commented: "[Where officers,
havi ng probabl e cause, enter prem ses, and with probable cause,
arrest the occupants who have legitimte possessory interests in

its contents and take theminto custody and, for no nore than the



[ 19 hour] period here involved, secure the premses fromwthin to
preserve the status quo while others, in good faith, are in the
process of obtaining a warrant, they do not violate the Fourth
Amendnent' s proscription agai nst unreasonabl e sei zures."” Segura v.
United States, 468 U. S. 796, 798 (1984). See generally Wayne R
LaFave, Search and Seizure 8 6.5(c) (3d ed. 1996).

As we have observed, at 6:00 P.M on Decenber 4, 1994, CD 271
informed O ficer Cheuvront that Wodrow Peterson had just stashed
an AK-47 and a | arge anmobunt of cocaine in appellant's apartnent.
Two hours later, as Oficer Cheuvront was preparing an application
for a search warrant, CD-271 notified him that Peterson was
preparing to nove the drugs and the weapon out of the apartnent.
O ficer Cheuvront knew that the assault weapon was extrenely
power ful and dangerous. |Its rounds could penetrate the officers
protective vests. Significantly, appellant did not challenge bel ow
the reliability of the information supplied by CD 271 and does not
challenge it in this appeal. Thus, there is no dispute that
O ficer Cheuvront was given reliable information that the drugs and
weapon were present in the apartnent but were about to be renopved.

In response to the latest informati on supplied by CD 271, the
of ficer imedi ately gathered other nenbers of the Drug Enforcenent
Unit, intending to inpound the apartnent until the application for
a search warrant could be conpleted and a warrant could be
obtai ned. Shortly after 9:00 P.M, CD 271 again contacted Oficer

Cheuvront and informed him that Peterson was still in the
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apartnment. O ficer Cheuvront and other officers proceeded to the
addr ess. According to Oficer Cheuvront, the purpose "was to
control the situation, to not let the AK-47 get out of [t]he
apartment or to have it in sonebody's hand where it would turn into
a confrontation."

When the police entered the apartnment at 9:15 P.M, they
secured it by handcuffing the occupants and placing them in a
"centralized location.” The search warrant was signed by a judge
at 11: 00 PM and was executed pronptly. On these facts, the trial
court concluded that exigent circunstances existed, and that the
police acted reasonably in entering the apartnment and securing it
until the search warrant was obtained. Qur own independent
constitutional appraisal of the record satisfies us that the trial
court correctly applied the aw to the facts.

We are not persuaded by appellant's suggestion that the police

coul d have recovered the evidence nore efficiently -- and w thout
entering the apartnent -- had they sinply surrounded the apartnent
building and confronted Peterson as he left. The parties

stipulated that Oficer Cheuvront was an expert as to firearns.
O ficer Cheuvront testified that, because of the |ayout of the
apartnent buil ding and because Peterson was known to have an AK-47,
it was "next to inpossible to try to secure the situation w thout
entering the apartnent.” He added that the presence of the AK-47
could create "a very dangerous situation” on the street. The trial
court, which had the opportunity to judge the credibility of the

wi tness, found the officer's concern to be reasonable, and we
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perceive no error. Cf. United States v. Reed, 935 F.2d 641 (4th
Cr.) (per curiam, cert. denied, 502 U S 960 (1991) (exigent
circunstances justifying a warrantless entry exi sted when police,
who went to the defendant's honme to question himabout the all eged
abuse of his children, saw, through an open door, a man sl eeping on
the sofa wth a sawed-off shotgun at his feet).

To be sure, we do not suggest that the mere presence in a hone
of a dangerous weapon, such as an AK-47 assault rifle, or drugs,
al ways constitutes an exigent circunstance to justify a warrantl ess
entry into the home by police. Rat her, we hold that under the
circunstances of this particular case, in which the police had
reliable information that the assault weapon and the cocai ne were
present and were about to be renoved, and the police reasonably
concluded that |less intrusive neasures to obtain the evidence and
saf eguard t he weapon woul d be ineffective or, worse, could endanger
the public, the warrantless entry was justified by exigency.

JUDGVENT AFFI RVED;, APPELLANT TO
PAY THE COSTS.
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