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In Novenber 1997, the autonobile of Paulette Bl ayl ock was
repossessed and sold by Johns Hopkins Federal Credit Union (“the
credit union”). After the sale, the credit union instituted suit
in the District Court for Baltinore Cty, seeking a deficiency
judgnment against M. Blaylock of approximtely $8,200. V5.
Bl ayl ock retained the law firmof Quinn, Gordon & Wl f, Chartered,
to represent her in the matter. The law firmfiled a jury trial
demand and a counterclaim against the credit union. In her
counterclaim M. Blaylock alleged that the credit wunion had
violated the Maryland Consunmer Protection Act, which prohibits
unfair or deceptive trade practices in the extension of consuner
credit. See MI. Code Ann., Com Law Il (“CL") 88 13-303 - 13-
408(a) (1975, 2000 Repl. Vol.). Much later, in Decenber 1999, she
filed an amended counterclaim alleging that the credit union had
violated the Uniform Commercial Code by failing to give her
accurate pre-sal e information concerni ng when her autonobile was to
be sold at auction.

After about two-and-a-half years of litigation, the case, save
for the issue of attorney’ s fees due to Ms. Bl ayl ock’ s counsel, was
settled. The terns of the settlenent agreenent, whi ch was approved
by the court, were:

1. The Johns Hopki ns Federal Credit Union
(“JHFCU’ ), Plaintiff/Counter-Defendant inthis
matter, dismsses with prejudice the case
agai nst Paul ette Bl ayl ock (“Bl ayl ock™),
Def endant / Counter-Pl aintiff, and rel eases her

and her co-signer Lawence Smith (“Smith”)
fromfurther liability.



2. JHFCU agrees to pay Bl ayl ock $7, 300. 00
I n damages.

3. JHFCU agrees that Blaylock is a
prevailing party in this matter.

4. Bl ayl ock rel eases JHFCU from furt her
liability, though Blaylock will retain the
right to petition the [c]ourt for reasonable
attorney’s fees upon the foll owi ng schedul e:

a. Blaylock will submt a Petition for
Attorney’s Fees on or before Septenber 22,
2000;

b. JHFCU shal |l respond to the Petition
for Attorney’'s Fees on or before Cctober 10,
2000; and

c. Blaylock shall file areply brief,
i f necessary, on or before Cctober 28, 2000.

5. JHFCU agrees to notify and request
that the credit reporting bureaus renpove any
adverse or negative reference on Blaylock’s
and Smith's credit reports in respect of the
autonobile | oan at issue in this case.

A hearing was held before the circuit court regarding the
attorney’ s fees issue. At the hearing, M. Blaylock introduced
detailed time records from Quinn, Gordon & Wl f, showi ng that the
law firm had expended 263.8 hours in total paral egal and attorney
time in regard to the subject case. According to the bill
paral egal tinme was billed at $95 per hour; one attorney charged
$230 per hour; and a senior partner charged $350 hourly. Tota
fees were $48,951.97. In addition, M. Blaylock was charged
$1, 038. 30 i n expenses.

The circuit court awarded Ms. Bl ayl ock’s counsel $5,000 for

fees and $1, 038. 30 expenses. Ms. Blaylock filed this tinmely appeal

in which she rai ses one question, viz:
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Did the trial judge err in allow ng appel |l ant
only $5,000 in attorney’s fees?

The credit union filed a cross-appeal in which it asks:
Did the trial court err in finding that

appellant was entitled to any award of
attorney’ s fees?

I. BACKGROUND

Ms. Bl ayl ock, an enpl oyee of Johns Hopki ns and a nenber of the
Johns Hopkins Federal Credit Union, purchased an autonobile in
1990. To finance the purchase, she borrowed $9, 765.74 from the
credit union and agreed to repay the loan, plus interest, in sixty
equal nonthly paynents of $211.38. She signed a note evidencing
the debt, as did a co-signer, one Lawence Smth.

The |1 oan agreenent had the follow ng provisions, which are
here pertinent:

Property Insurance: If | obtain a |l oan secured
by a notor vehicle or other tangi ble property,
I must obtain insurance which protects the
credit wunion from financial |o0ss. Such a

policy mnust provide at l|east fire, theft,
conbi ned additional coverages and collision

i nsur ance. It must contain a Loss Payable
cl ause endorsenent nam ng the credit union as
lien holder. | may obtain this insurance from

any agent of ny choice and direct the agent to
send you a copy of the policy.

* * %

. I will maintain insurance to cover any
vehlcle or other property in which you have a
security interest. This insurance will be in
a formand an anount satisfactory to you. |
will supply you with proof of such insurance
until all suns owed to you and secured by this
property are repaid. If | fail to maintain
such insurance, you may, but are not required

3



to obtain insurance of vyour own and add the
cost of such to the sunms owed. This cost may
bear interest at the contract rate until
pai d.

(Enphasi s added.)

In addition, on June 7, 1990, Ms. Bl ayl ock signed a docunent
titled “Borrowers Agreenent to Provi de Autonobil e | nsurance,” which
provi ded:

In consideration for the granting of the |oan
given on this date I/we agree to provide and
maintain in force for the term of such | oan
and any extension or renewals thereof, an
i nsurance policy including Conprehensive and
Col l'i sion Coverages. Wth | oss payable to the
JOHNS HOPKI NS FEDERAL CREDI T UNI ON

It is understood that proof of insurance is to
be delivered to the CREDIT UNION at the
earliest possible date.

To facilitate repaynent of the |oan, M. Blaylock authorized
her enpl oyer to deduct $60 per week and deposit it directly into an
account at the credit union. The credit wunion, in turn, was
aut hori zed to deduct $211.38 per nmonth from the account to repay
t he | oan.

For approximately six years, $211.38 was deducted each nonth
to pay off the car loan. For the first six years, M. Bl ayl ock,
apparently, did not carefully read the periodic |oan statenents

sent to her by the credit union, because, each year, the statenent

woul d have a “loan add on” line. The “add ons” were as foll ows:



1990 $1, 869. 00

1991 $1, 956. 00
1992 $1, 247. 00
1993 $1, 121. 00
1994 $ 944.00
1995 $1, 075. 00

TOTAL $8,212. 00

In 1996, Ms. Bl aylock retained John Rhines, Esqg., of the |aw
firmof Stancil and Rhines, to find out why she still owed noney on
the car |oan, despite the fact that she had been nmaking her
paynents regularly for over six years. The credit union was
contacted by M. Rhines, and sonetinme in 1996, the credit union
apparently for the first tinme, advised Ms. Bl ayl ock that they had
pur chased insurance on her behalf and charged her for it because
she had failed to send themproof that she had i nsured her vehicle.

When insurance is purchased by a creditor on behalf of a
debtor, in situations such as this, the purchase is known in the
| oan busi ness as forced-placenent insurance (“FPl”).

As a result of M. Rhines having contacted the credit union,
the latter advised Ms. Blaylock that she would receive a full
refund of any nonies charged agai nst her account for FPI if she
woul d supply the credit union with proof that her car had the
required insurance during the periods that FPI was purchased.
Thereafter, Ms. Bl ayl ock supplied proof that she had car insurance
for 1996. Accordingly, the credit union deducted $1,001 fromthe
bal ance she (purportedly) owed. Although Ms. Bl ayl ock nai ntai ned
that she had her own aut onobil e i nsurance ever since she purchased

the car, she could not provide the credit union with proof of



I nsurance for the period between the date the | oan was nade in 1990
and the end of 1995.

After the $1,001 deduction, the credit union continued to
deduct $211.38 per nmonth for car paynents from Ms. Blaylock’s
account. But in June of 1997, Ms. Blaylock was laid off from her
job at Johns Hopkins. As a consequence of the layoff, no
addi tional funds were placed in the credit union account, and her
paynments ceased. At the time the paynents were stopped, M.
Bl ayl ock had paid $17,775.92 to the credit union on her |oan.

Not |long after Ms. Bl ayl ock ceased to nmake paynents, the car
was repossessed. The credit union, by letter dated Cctober 10,
1997, inforned Ms. Blaylock that she still owed $9,124.92 in
principal and interest on the car loan. The letter informed Ms.
Bl ayl ock that if she did not redeem the vehicle by tendering the
full anmount due, plus $275 to reinburse the credit conpany for
repossessing the car, the autonobile would be sold at public
aucti on on Novenber 11, 1997.

Ms. Blaylock’s autonpobile was sold at public auction on
Novenber 1, 1997, i.e., ten days prior to the date nentioned in the
credit union’s notice. The auction price of the vehicle was
$1,600. After crediting Ms. Blayl ock in that amount, and deducti ng
costs for repossessing and selling the vehicle, the deficiency
owing to the credit union was calcul ated to be $8, 235. 54.

I n Decenber of 1997, the credit union filed suit against M.
Bl ayl ock in the District Court of Maryland for Baltinore County.

In its statenent of claim the credit union contended that M.
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Bl ayl ock owed $8,235.54 in principal, $224.82 in interest, and
$1,235.33 in attorney’s fees. Thus, the total anmpunt at issue was
approxi mately $9, 695.

As nentioned earlier, M. Blaylock prayed for a jury trial,
and the case was renoved to the Gircuit Court for Baltinore County.
On March 13, 1998, Ms. Blaylock’s attorneys filed a fifteen-page
countercl ai magai nst the credit union. Count | of the counterclaim
alleged a violation of Maryland' s Consuner Protection Act.
According to the counterclaim the credit union was guilty of
deceptive trade practices in the extension of consuner credit by
charging illegal FPI prem uns, neking inproper “add ons” to M.
Bl ayl ock’ s | oan bal ances, and in repossessing her autonobile. In
addition, the counterclai masserted causes of action for breach of
contract (Count I1), fraud (Count 111), conversion (Count [V),
negligent msrepresentation (Count V), and unjust enrichment
(Count WVI).

Approxi mately two years and five nonths separated the filing
of the counterclaimand the settlenent of the case. About three
nonths after the counterclaimwas filed, M. Blaylock s attorneys
took the deposition of My Boyle, the credit union's “|ead
accountant,” and Charles Colvin, the credit union’s collection
manager. At the depositions, representatives of the credit union
revealed that FPI was obtained from an organization known as
Stewarts CPlI (“Stewarts”). According to the deposition testinony
of M. Colvin, representatives of Stewarts would come into the

collection office every Thursday to revi ew docunentati on sent in by
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various insurance conpanies concerning coverage of vehicles
securing loans made by the credit union. Represent ati ves of
Stewarts, using credit union stationery, would notify debtors that
FPI insurance had been placed. Copies of such letters were not,
however, kept either in the debtor’s file or el sewhere.

Besides taking depositions, the law firm retained by M.
Bl ayl ock sent interrogatories and a notion for production of
docunents to the credit union.

One odd fact devel oped in discovery was that M. Colvin, the
credit manager, did not know if Stewarts “actually wote an
i nsurance policy” to insure Ms. Blaylock’s vehicle; he had never
seen such a policy, nor did Stewarts consult with him concerning
the anount of prem uns charged for FPI. Moreover, M. Colvin was
unabl e to say whether anyone at the credit union was consulted in
regard to the anount of prem uns charged for the FPI. In regard to
the prem uns, M. Col vin acknow edged t hat many peopl e had tol d him
that the FPI premiuns are “the highest . . . in the world.”

During discovery, the credit union was asked to produce all
docunents relating to the FPI. No such docunents were produced
because the credit wunion had none. As a consequence, M.
Bl ayl ock’ s attorneys attenpted to serve a subpoena duces tecum On
the resident agent of Stewarts, a conpany headquartered in
I111inois. Stewarts failed to respond to the subpoena, and as a
result, M. Blaylock’s attorneys filed a notion to conpel on
Novenber 16, 1998. The notion was granted, and Stewarts was

ordered to produce all subpoenaed docunents by Decenber 19, 1998.
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Stewarts, however, ignored the court’s order. On January 14, 1999,
Ms. Blaylock filed a petitionto find Stewarts in contenpt. After
the court filed a show cause order, Stewarts produced some, but not
all, of the docunents requested.

When Ms. Blaylock filed her first anmended counterclaim on
Decenber 8, 1999, she added a count for the violation of the
Uni f orm Comrer ci al Code (the “UCC’). She did not, however, request
attorney’ s fees as to that count. Shortly thereafter, M. Bl ayl ock
filed a conprehensive notion for summary judgnent as to both the
conplaint filed by the credit union and as to her counter-claim
Wiile the notion for sunmary judgnent was pending, the parties
entered into a stipulation, which read:

1. Paulette Bl ayl ock (“Bl ayl ock™)
stipulates that for the period from 1990 to
1995 she does not presently have any
docunentation to establish that she possessed
conprehensive or collision insurance on the
vehicle that secured her loan with the Johns
Hopki ns Federal Credit Union (“JHFCU ), except
as otherwi se set forth in the record.

2. Blaylock further stipulates that, at
present, she has no independent w tnesses who
can testify that she possessed such insurance
on the subject vehicle, though Bl aylock
mai ntai ns that she had such coverage during
this period.

3. JHFCUstipulates that it does not now,
nor did it ever possess the actual insurance
policies purchased on behalf of M. Bl ayl ock.
Nor does JHFCU, its agents and enpl oyees have
any actual or personal know edge that such
I nsurance policies exist.

4. JHFCU further stipulates that it did
not directly notify Blaylock that it had
purchased coll ateral protection (“forced
pl aced”) insurance, though JHFCU nmaintains
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t hat it was JHFCU s understanding that
Bl ayl ock was sent notice of such insurance
directly by the insurer.

5. JHFCU further stipulates that it does
not presently have any docunentation to
establish that Blaylock did not possess
conprehensive or collision insurance on the
vehicle that secured her |oan wth JHFCU.

6. JHFCU further stipulates it does not
now, nor did it ever possess any records or
ot her docunents in its files indicating that
notice was given to Blaylock by the insurer.

7. JHFCU further stipulates that, at
present, it does not have any independent
wi tnesses who can testify that notice was
given to Blayl ock or that an insurance policy
was actually purchased on her behal f.

In support of the summary judgnment notion, M. Blaylock’'s
counsel filed a twenty-ei ght page nenorandum and el even exhibits.
Later, after the credit union filed its opposition notion, M.
Bl ayl ock’s attorneys filed a fifteen-page reply to the credit
uni on’ s response. The summary judgnment notion was denied on
February 16, 2000.

One of the issues discussed in the notion for summary j udgnent
concerned the allegation in the anended counterclaim that the
credit union had violated the UCC by giving inaccurate notice to
Ms. Bl ayl ock as to the date the repossessed car woul d be sold. M.
Bl ayl ock’ s counsel argued that Maryland courts have consistently
held that “conpliance with the notice provision of [CL section]
9-504(3) is a condition precedent to recovery of a deficiency

judgnment.” (Cting Maryland Nat’1l Bank v. Wathen, 288 Ml. 119, 126

(1980).) In its opposition to the summary judgnent notion, the
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credit union, citing Ruden v. Citizens Bank and Trust Co., 99 M.
App. 605 (1994), argued that the court should i npose a “l ess severe
penalty” than forfeiture of the deficiency judgnent. Sufficeit to
say, the Ruden case did not support the credit union s position,
al though the notions judge apparently was msled into thinking
ot herw se. !

During the two-and-a-half years this case was pending, the
parties went through nediation and there were attenpts to settle
the case. On Novenber 4, 1998, counsel for Ms. Bl aylock offered to
settle if (1) both sides dismssed their clains with prejudice
(2) the parties executed mutual releases, (3) the credit union
permtted Ms. Blaylock to maintain an action against Stewarts,
(4) the credit union paid Ms. Blaylock her outstanding attorney’s
fees and costs, and (5) the credit union returned any noni es taken
fromMs. Blaylock’s credit union account during the pendency of the
action.

In Septenmber 1999, M. Blaylock’s counsel indicated a

wllingness to settle if the credit union would: (1) pay M.

' The Ruden Court said:

[Maryland Nat’1l Bank v.] Wathen[, 288 M. at 126,]
and First Nat’l Bank of Maryland v.] DiDomenicol[, 302 M.
290 (1985),] establish unm stakably that in Maryland the
failure of a <creditor to conmply wth the notice
requi rement of § 9-504(3) will operate as an absol ute bar
to the obtaining of any deficiency judgment against the
debtor. Beyond that, however, the field is yet unpl owed.
I'n neither Wathen nor DiDomenico was the Court of Appeals
called upon to give any thought to the appropriate
sanction in the case of a creditor’s non[-]conpliance with
any provision of 8 9-504(3) other than the notice
requirenment.

99 Md. App. at 627.
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Bl ayl ock $5, 000, (2) pay Ms. Bl ayl ock’ s outstanding attorney’s fees
and costs, and (3) execute a mutual release. Later, on April 10,
2000, Ms. Bl ayl ock’s counsel offered to settle on the sanme terns as
suggested in Septenber 1999, except that, this tinme, M. Blaylock
upped her demand for danages to $10, 000.

As mentioned earlier, the subject case ultinmately was settl ed
by an agreenent dated August 21, 2000. A hearing concerning
attorney’s fees was held on August 26, 2001. At the hearing
Loui se Carwel |, Esqg., an attorney enpl oyed by the Legal A d Bureau,
testified as an expert in consuner litigation. She also submtted
an affidavit to the court concerning the | egal services provi ded by
Ms. Bl ayl ock’ s counsel . M. Carwell opined that the tine spent
litigating the subject case was fair and reasonable and that Ms.
Bl ayl ock’ s counsel s performance was efficient. She also gave the
fol | owi ng opi ni on:

The result was really exceptional, and that is
because of the fact that initially this
appeared to be sinply a repossession case.
|’ve seen hundreds of those in ny years of
practice, and on the face, they always appear
i ke many coll ection cases to be valid and to
have a validity to them

In this particul ar case, however, the consuner
had not only defenses to the lawsuit, but al so
had clains that evolved only after really
digging to find out what exactly had happened
here, and the result then for the consumer was
not only that the lawsuit against her was
negated, but that she received from a
consuner’s point of view, a large award. She
recei ved an assurance that her credit report

would be repaired with respect to this
particul ar issue.
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And so that is not a result that happens very
of t en. Consumer cases where the consuner
prevails does [sic] not occur very often, so
that was an exceptional result.
The credit union presented no evidence, nor did it contest
ei ther the anmobunt of time spent nor the hourly rate charged by M.
Bl ayl ock’ s attorney. Counsel for the credit union, however, argued
that Ms. Blaylock was entitled to no attorney’s fees because she
had failed to prove that she had prevailed on the consuner
protection count set forth in her counterclaim The circuit court
rejected that contention.
During oral argunent, the trial judge and counsel for M.
Bl ayl ock had the foll owm ng exchange, whi ch foreshadowed the court’s
final disposition of the attorney’s fees 1issue, viz
[ THE COURT:] | know you have expert testinony
saying fifty thousand dollars to save eight
thousand dollars is reasonable, but | would
personal ly never pay fifty thousand dollars
for a District Court case to save eight
t housand dol l ars, would you?
[ MS. BLAYLOCK'S COUNSEL] : Vel |, Your
Honor, it depends upon the conplexity of this
case.
THE COURT: |’ m asking you woul d you pay
fifty thousand dollars to save eight thousand
dol I ars?

[ M5. BLAYLOCK S COUNSEL] : | think it
depends on the case.

THE COURT: You woul d?

[ M. BLAYLOCK' S COUNSEL]: | woul d.

THE COURT: Ckay. See ne back in
chanbers when this is over. If you give ne
sixty thousand dollars, 1'Il give you ten

back.
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[ MS. BLAYLOCK S COUNSEL]: Your Honor, |
appreciate the court’s comment, but the fact
is, when you're dealing with consuner cases,
you' re going to naturally have that disparity.

One of the cases before the Maryland
Court of  Speci al Appeals is Barnes wv.
Rosenthal Toyota —

THE COURT: Let ne stop you —

* * %

But | think, inthe first place, this was
a District Court case. It was filed in
District Court, and it was brought up to
circuit court by the defendant who prayed a
jury trial. | 1 ooked through the pleadings,
and | see tons of time for discovery, tons of
time for summary judgnent notions, an enor nbus
anount of tinme for subpoenas to be issued,
considering the conplexity of subpoenas for a
District Court case basically.

And | know it came to circuit court, but
it was still a District Court case. And the
conplexity issues can be argued in District
Court, too. There are contenpt petitions, and
Stewarts, that’s the conpany that wasn’t even
a defendant in the case.

* * *

[ MS. BLAYLOCK' S COUNSEL]: In cases |ike
this, these are normally run-of-the-mll
repossessi on cases wher e t here are
defi cienci es owed. In order to determ ne
whet her or not the consunmer has a claim there
is an extraordi nary anmount of work that needs
to be done.

In connection with discovery, one of the
mai n i ssues was the placenent of forced pl aced
insurance. W tried to obtain those records
from Johns Hopkins. They advised us in
depositions that we have attached to our bri ef
that they didn’'t have those records. Then we
needed to go to Stewarts. Stewarts woul dn’'t
provi de those docunents.

THE COURT: It’s not their fault.
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The trial court’s ultimte resolution of this matter

wor ded as

[ MS. BLAYLOCK' S COUNSEL]: Well, it isto
an extent. It’s part of the case, and if we
were going to prove our case on the forced
pl aced insurance, we needed to obtain those
records, and ultimately we did.

foll ows:

| see an unbelievable amount of tine on a
notion for summary judgnent, probably half of
this was on the notion for sunmary judgnent. [?
This case is ultimtely a fifteen-thousand-
doll ar case. The eight thousand dollars you
save and the seven thousand dollars you
obtai ned with change. To award fifty thousand
dol | ars agai nst a fifteen thousand dol | ar case
to me would be unconscionabl e. So |I’'m not
going to do it.

I’mgoing to award based on ny revi ew of
the file, based on the origination of the
case, based on the bill, 1'"m going to award
five thousand dollars plus expenses in the
amount of $205.36 and $832. 97, whatever those
two cone out to. | think that is fair and
reasonabl e under the results of the case, and
that is ny ruling.

> The actual breakdown as to hours spent was as foll ows:

Drafting Counter-Conpl ai nt 20.1 hrs 7.6%
Propoundi ng and Respondi ng to Di scovery

(Both paper discovery and depositions) 27.3 hrs 10. 3%
Di scovery Disputes 38.8 hrs 14. 7%
| ssui ng Subpoenas 7.8 hrs 2.9%
Drafting and Research

Motion for Sunmary Judgnent 44.3 hrs 16. 8%
Trial Preparation/Settlement 46.3 hrs 17.5%
M sc., including preparing mediation

statenent, attending medi ation,

attending meetings with client,

corresponding with client, general

factual and | egal research, attending

court hearings, ... 80.9 hrs 30. 2%
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I. ANALYSIS

A. The Cross-Appeal

The credit union, in its cross-appeal, clains that the trial
court erred in nmaking any attorney fee award at all because no
court has found “that [the credit union] was guilty of violating
t he Consumer Protection Act.”

In our view, it was unnecessary for any court to find a
violation of the Act because the parties agreed, when they signed
the settlenment agreenent, that M. Blaylock was the prevailing
party in the subject litigation. And, one of her central clains in
this litigation was that the credit union, by the way it handl ed
the FPI add ons, had violated the Consuner Protection Act.

In construing settl enment agreenents or any ot her contract, the
court nust, if possible, give neaning and effect to all words used
by the parties. East v. PaineWebber, Inc., 131 Ml. App. 302, 311,
313 (2000). Unless the parties contenplated that M. Bl ayl ock
woul d be entitled to attorney’s fees under the Consuner Protection
Act, there is no conceivable reason why the parties naned her the
prevailing party in the litigation. After all, the only count in
the counterclaimin which attorney’s fees were sought was the count
al | egi ng a consumer protection violation. CL section 13-408 reads,
in pertinent part:

§ 13-408. Action for damages.
(a) Actions authorized. — In addition to
any action by the Division or Attorney General

authorized by this title and any other action
ot herwi se authorized by |aw, any person may
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bring an action to recover for injury or |oss
sustained by himas the result of a practice
prohibited by this title.

(b) Attorney’s fees. — Any person who
brings an action to recover for injury or |oss
under this section and who is awarded danages
may also seek, and the court may award,
reasonabl e attorney’s fees.

The credit union inpliedly argues that M. Blaylock was not
entitled to attorney’ s fees because she was “never awarded damages”
wi thin the neaning of CL section 13-408(b). The credit union cites
no authority, and we are aware of none, that would support such a
narrow readi ng of the statute. See Marbley v. Bane, 57 F.3d 224,
234 (2d Gr. 1995)(“Securing an enforceabl e decree or agreenent may
be evidence [of] prevailing party’ s status, but the judgnent or
agreenent sinply enbodi es and enforces what is sought in bringing
the lawsuit. . . . Victory can be achieved well short of a fina
judgment (or its equivalent) . . . .”)(overruled, to the extent
that voluntary change in a party’s conduct does not warrant an
award of attorney’'s fees, by Buckhannon Bd. & Care Home, Inc. V.
West Virginia Dep’t of Health & Human Res., Inc., 532 U. S. 598, 602
(2001); see also Associated Builders & Contractors v. Orleans
Parish Sch. Bd., 919 F.2d 374, 378 (5th Cr. 1990)(A party
“prevails” for fee-shifting purposes when “its ends are
acconplished as aresult of thelitigation.”); Hennigan v. Ouachita
Parish Sch. Bd., 749 F.2d 1148, 1153 (5th Gr. 1985)(“[If a party

reaches the] sought after destination, [then the party] prevails

[regardl ess of the] route taken.”). See, e.g., Stewart v. Hannon,
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675 F.2d 846, 851 (7th Cir. 1982)(The standard is “whether the
[party has] prevailed in a ‘practical sense.’”); Jefferson R.R. Co.
v. Weinman, 39 Ind. 231, 232-33 (1872)(costs awarded where
defendant voluntarily paid damages but did not either admt
liability or permt a judgnent to be entered).

We therefore hold that, under the Consuner Protection Act, a
consuner who achi eves victory by neans of an agreenent approved by
the court is entitled to attorney’s fees, even though no consent
decree or judgnent is entered in favor of the prevailing party.

B.
Were reasonable attorney’s fees awarded?

The circuit court awarded Ms. Bl ayl ock all the costs incurred
inthis litigation but gave her only about ten percent of the | egal
fees she sought. A reading of what the court said in its oral
opi nion, together with the court’s discussion wth appellant’s
counsel (quoted supra) make it crystalline that one of the main
reasons that the court did not award $48,951.97 in attorney’s fees
was that such an anmount was di sproportionate to the anmount of M.
Bl ayl ock’s gain fromthe efforts of counsel, which was $16, 895. 56. 3

In Jordan v. Transnational Motors, Inc., 537 N.W2d 471, 474
(Mch. C. App. 1995), the court said:

In [a] consuner protection [case such] as
this, the nonetary value of the case is

typically | ow |f courts focus only on the
dollar value and the result of the case when

*The credit union, inits conplaint, sought a deficiency judgnent in the total
amount of $9,695.56, and the appellant recovered $7,200 in damages as a result of
the settl enent. Those two figures conbined total $16, 895.56.
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awardi ng attorney fees, the renedi al purposes
of the statutes in question will be thwarted.
Simply put, if attorney fee awards in these
cases do not provide a reasonable return, it
will be economically inpossible for attorneys
to represent their clients. Thus, practically
speaki ng, the door to the courtroom will be
closed to all but those wth either
potentially substantial damages, or those with
sufficient economc resources to afford the
l[itigation expenses involved. Such a
situation would indeed be ironic: it is but
precisely those wth ordinary consuner
conplaints and those who cannot afford their
attorney fees for whomthese renedi al acts are
I nt ended.

Appel | ant argues:

It is well established that attorney’s
fee awards in consunmer and other anal ogous
cases should not be reduced or discounted
based upon a proportionality analysis in which
t he anmount recovered is conpared to the effort
required to win. In Riverside v. Rivera, 477
U S. 561, 578 (1986), for exanple, the Suprene
Court held that, “[a] rule of proportionality

would make it difficult, if not inpossible,
for individuals wwth neritorious . . . clains
but relatively small potential danages to
obtain redress fromthe courts.” Id. at 578.

Appel | ant cites nunerous additional cases in support of the
above argunent. Anong the cases cited is Bittner v. Tri-County
Toyota Inc., 569 N E. 2d 464 (Chio 1991).

The Bittner case arose out of a claimfor attorney’s fees nade
by Cheryl Bittner (“Bittner”) against a car dealer. I1d. Bittner
gave the car dealer a $1,000 deposit to apply toward her purchase
of an autonobile, after Bittner and the car deal er had agreed on a
$10, 500 purchase price. 1d. Later that sane day, the car dealer

sold the autonobile Bittner had purchased to soneone else for
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$1,000 nore than Bittner had agreed to pay. 1Id. Bittner filed a
| awsuit against the car dealer under the OChio Consuner Sales
Practice Act (“the Act”), claimng that the car deal er had viol ated
the Act by failing to give her a receipt for her deposit; she also
al l eged a cause of action for breach of contract. Id. On the
norni ng of trial, after about ei ght nonths of negotiations, the car
deal er and Bittner agreed to settle the case for $3,500, exclusive
of attorney’'s fees. 1d. The Act provided that “[t]he court may
award to the prevailing party a reasonable attorney’s fee limted
to the work reasonably perforned, if . . . [t] he supplier has
knowi ngly conmitted an act or practice that violated this chapter.”
Id.

Bittner requested $10,200 in attorney’'s fees. Id. After
conducting a hearing, the trial court awarded plaintiff $7,115 in
attorney’s fees. I1d. The Court of Appeals for Butler County
reversed the trial court and held that one of the npbst inportant
factors to be taken into account when considering the
reasonabl eness of a fee award is the relationship of the fee award
to the anmount recovered. Id. The appellate court directed the
trial court to consider “whether the anobunt of fees requested could
be reasonably charged to a client in the absence of a statutory
provision for recovery of fees fromthe adversary.” Id.

The Suprenme Court of Chio reversed the internedi ate appell ate
court. I1d. at 467. The Chio Suprenme Court said:

At the outset, we reject the contention
that the anpbunt of attorney fees awarded
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pursuant to R C. 1345.09(F) nust bear a direct
relationship to the dollar amount of the
settlenent, between the consuner and the
supplier. The Act was anended in 1978 to
i ncl ude the paynent of attorney fees “* * * to
prevent unfair, deceptive, and unconsci onabl e
acts and practices, to provide strong and
effective remedi es, both public and private,
to assure that consuners wll recover any
damages caused by such acts and practices, and
to elimnate any nonetary incentives for
suppliers to engage 1in such acts and
practices.” (137 Chio Laws, Part |1, 3219.)

In order for private citizens to obtain
redress under the Act, they first nust be able
to obtain adequate |legal representation.

Private attorneys may be unwilling to accept
consuner protection cases if the dollar anount
they are permitted to bill their adversary is

limted by the dollar amount of the recovery,
especially since nonetary damages in nany
i nstances under the Act are limted to $200.
An attorney may expend inordinately |arge
anounts of tinme and energy pursuing a claim
that reaps relatively small nonetary benefits
for a prevailing plaintiff. W agree with the
observation of the United States Suprene Court
when it said: “Arule of proportionality would
make it difficult, if not inpossible, for
individuals with nmeritorious * * * clainms but
relatively small potential damages to obtain
redress fromthe courts.” Riverside v. Rivera
(1986), 477 U.S. 561, 578.

In addition to addressing an individua
wrong, pursuing a claim under the Act my
produce a benefit to the community generally.
A judgnent for the consunmer in such a case may
di scourage violations of the Act by others.
Prohi biting private attorneys fromrecovering
for the time they expend on a consuner
protection case underm nes both the purpose
and deterrent effect of the Act.

Id. at 465-66.

The purpose of the Maryland Consuner

simlar

21

Protection Act

IS very

to the purpose of the Act construed in Bittner. In



Consumer Prot. Div. v. Luskin’s, Inc., 120 M. App. 1, 26-27
(1998), rev’d in part on other grounds, Luskin’s, Inc. v. Consumer
prot. Div., 353 M. 335 (1999), we said, “In enacting this
[ consumer protection] |egislation, the General Assenbly concl uded
that it would take strong protective and preventive steps to
i nvestigate unl awful consunmer practices, to assist the public in
obtaining relief from these practices, and to prevent these
practices from occurring in Mryland.” See also Milton Co. v.
Council of Unit Owners of Bentley Place Condo., 121 M. App. 100,
122 (1998).

Inits brief, the credit union nmakes no attenpt to rebut the
argunment that a rule of proportionality “would nake it difficult,
i f not inpossible, for individuals with neritorious . . . clains,
but relatively small potential danages to obtain redress fromthe
courts.” See Riverside v. Rivera, 477 U.S. at 578.

For the reasons enunci ated in Bittner and Jordon, we hol d that
the trial court erred in applying a proportionality test in judging
t he reasonabl eness of the attorney’s fees requested in this case.

It is, of course, true, as the trial judge pointed out, that
inordinary civil litigation, where no fee-shifting statute exists,
alitigant “would not pay $50,000 to . . .[get back] $8,000.” But
t hat appears to be the precise reason why the | egislature included
in the Consuner Protection Act a provision for fee shifting. If we
were to approve the proportionality rule, consuners, such as M.

Bl ayl ock, who are engaged in civil litigation with a financially
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superior foe, would have no neaningful right to obtain Iegal
recourse. Upon renmand, the trial court can, of course, take into
consi deration the degree of Ms. Blaylock’s counsel’s success, but
a strict rule of proportionality may not be applied.

Anot her major reason the trial court gave for reducing M.
Bl ayl ock’ s fee request was that the case originated in the District
Court, and in the trial court’s view, that is where it should have
st ayed. The trial judge intimated that he believed that M.
Bl ayl ock woul d have been just as well off if the case had renai ned
in the District Court. W hold that this, too, was an invalid
reason for reducing the fee request.

Qur review of the record causes us to conclude that no
conpetent attorney representing Ms. Bl ayl ock would have failed to
have the case renobved to the circuit court. The case cried out for
significant discovery. In the District Court, only very limted
di scovery coul d have been obtained. Counsel for appellant needed
answers to, inter alia, the follow ng questions: (1) Had the credit
uni on actual ly purchased FPI for Ms. Blaylock? (2) If FPI had been
pur chased, who had witten the i nsurance policy? (3) Did the credit
uni on have any proof that FPI had been purchased for M. Bl ayl ock?
(4) Why would the credit union allow an insurer to charge such
exorbitant insurance premuns to its nmenbers? (5) Did the credit
uni on have any proof that M. Blaylock was ever notified that FP
had been witten on her behalf? and (6) If, as M. Blaylock
cl ai med, she was never notified of the FPI, why was no notification

sent in light of the fact that the credit union, according to | oan
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docunents, had the option of not obtaining FPI? D scovery
conducted by Ms. Bl aylock’s attorneys produced information quite
damaging to the credit union’s case. It would have been i npossibl e
to discover the damaging information if the case had remained in
the District Court. For instance, counsel’s discovery efforts
denonstrated that, even though it charged its custoner for the FPI
whi ch purportedly protected it, the credit uni on had never seen the
i nsurance policy (purportedly issued by Stewarts). Also, through
di scovery, Ms. Blaylock’s counsel uncovered the astounding fact
that the credit union had no proof that an FPI policy had been
witten. Furthernore, it was discovered that the (alleged) seller
of the FPI was unlicensed to sell insurance in Mryland, thus
meki ng the (purported) contract of insurance (at |east arguably)
unenforceable. See Golt v. Phillips, 308 MI. 1, 8-14 (1986) (The
rental of an wunlicensed dwelling constituted an wunfair and
deceptive practice in violation of the Maryl and Consuner Protection
Act, inasnuch as the licensing statute was pronulgated for the
protection of the public.).

The credit union clains that the trial court correctly ruled
that the subject case should have remained in the District Court
because nost of the work done in this case involved the Consumer
Protection Act aspect of the case, and that part of the case had no
nerit. Appel lee also alleges that M. Blaylock’'s attorneys
m sinterpret “the | aw surrounding [the credit union’s] purchase of

[FPI] on Blaylock’s vehicle.” According to appellee’ s present
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argunent, the only right Ms. Blaylock had to recover danmages was
under the UCC — not under the Consuner Protection Act.

Liability under the UCC agai nst the credit union was based on
its giving Ms. Bl ayl ock defective notice of the tinme of sale of her
vehicle. Appellee characterizes appellant’s Consuner Protection

Act claim as “at best, specious, and based on the conpletely
il1logical view that [the credit union] was brokering insurance
without a license.” Appellee cites no facts or |egal precedent for
its contention that the consunmer protection claimwas “specious.”
Moreover, it is clear that the trial court did not take the
position that the case should have been kept in the District Court
because Ms. Bl ayl ock had no viabl e Consuner Protection Act claim
If it had adopted that argunent, no attorney’s fees woul d have been
awar ded because none were requested in the UCC count.

We acknowl edge that the trial judge has a |arge neasure of
di scretion in determining the reasonabl eness of an attorney fee
awar d. See Barnes v. Rosenthal Toyota Inc., 126 M. App. 97,
104- 108 (1999) (discussing the abuse of discretion standard in the
context of a Consumer Protection Act Cain); Head v. Head, 66 M.
App. 655, 669-70 (1985). Nevertheless, the anmobunt of an attorney
fee award is subject to reversal if the judgnent is clearly wong
or arbitrary. See Bennett v. Bennett, 197 Ml. 408, 416 (1951). 1In
the subject case, we hold that the trial court did abuse its
di scretion because it (1) applied a proportionality rule and (2)
based its reduction of fee, in part, on the erroneous belief that

the case should have remained in the District Court. Under the
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ci rcunstances of this case, the fee awarded was unreasonably | ow
The courts of this State have outlined the criteria that a
trial judge should apply when determ ning the appropriate size of
an attorney’'s fees award. These criteria usually parallel the
factors set forth in the Maryland Lawers’ Rule of Professiona
Conduct 1.5. The relevant considerations are: (1) the tinme and
| abor required, the novelty and difficulty of the questions
i nvolved, and the skill requisite to perform the |egal service
properly; (2) the likelihood, if apparent to the client, that the
acceptance of the particular enploynent wll preclude other
enpl oynent by the lawer; (3) the fee customarily charged in the
locality for simlar |legal services; (4) the anount involved and
the results obtained; (5) the tinme limtations inposed by the
client or by the circunstances; (6) the nature and |ength of the
prof essional relationship with the client; (7) the experience,
reputation, and ability of the lawer or |awers performng the
services; and (8) whether the fee is fixed or contingent. See
Somuah v. Flachs, 352 M. 241, 265 (1998)(applying Rule 1.5 when
deternmining the reasonabl e value of the services of a discharged
attorney); B&P Enters. v. Overland Equip. Co., 133 M. App. 583,
625-26 (2000) (applying the above factors to determne the

attorney’s fees in a contract case).
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Upon remand, the trial court should apply the above factors

and award Ms. Bl ayl ock’s attorneys a reasonabl e fee.

JUDGMENT FOR ATTORNEY’'S FEES VACATED;
CASE REMANDED TO THE CIRCUIT

COURT FOR BALTIMORE COUNTY FOR
FURTHER PROCEEDINGS NOT INCONSISTENT
WITH THIS OPINION;

COSTS TO BE PAID BY APPELLEE/
CROSS-APPELLANT.
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