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Robert W Tippery appeals froma judgnment of the Grcuit Court
for Mntgonmery County (Mller, J., presiding) that affirnmed a
decision of an adm nistrative hearing board (the Board) sitting

pursuant to the Law Enforcenent O ficers' Bill of R ghts (LEOBR)
Ml. Code (1957, 1992 Repl. Vol., 1995 Supp.), Art. 27, 8§ 727 etseq.

The Board found appellant "guilty" of an inproper use of force and
of making an untruthful statenment in contravention of various rules
of the Montgonery County Police Departnment. The Board reconmmended
that he be termnated, and the Montgonery County Police chief
accepted the recomrendati on and term nated appel |l ant's enpl oynent
with the Departnent. Appel I ant appealed to the circuit court.
That court affirmed the Board's and the police chief's determ na-
tion and action. Appellant presents three issues which we reorder:
1. Whet her the findings of fact of the hear-
ing board are not supported by substan-
tial evidence, and are inadequately ex-
pl ai ned[ . ]

2. Wether the penalty of discharge is
arbitrary or unreasonabl e[.]

We restate appellant's renmai ni ng questi on:

3. Did the Board's adm ssion of t he
conplainant's statenent constitute a
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violation of due process where the com
pl ai nant did not testify?
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The Facts
We cull our factual narration fromthe Statenent of Facts in
appellant's brief. W include here primarily those portions of
testinony and evi dence supporting the Board's and the trial court's

decisions, despite the presence of contrary or contradictory

evi dence. SeeTerranovav. Board of Trustees of Fire & Police Employees Retirement Sys.,

81 Mi. App. 1, 9 (1989), cert. denied, 319 Mi. 484 (1990).

At the time of the incident, appellant was a tenured police
of ficer.

On August 18, 1994, private security
guard David Litz was working at the Manor
Apartments on Ceorgia Avenue. During the late
afternoon, Litz observed that a juvenile nanmed
Roger Johnson "and a couple of his friends
were hanging out in the park area, which
managenent had declared . . . off limts to
non-resi dents .

Litz asked the group to |eave. They
ref used. Consequently Litz "requested the
County Police to cone out and help ne renove
them from the property. . . ." Johnson and

anot her young man sat down on the parking | ot
curb, and refused to leave. Litz felt threat-
ened because he "knew a couple of them had
been arrested before for assaults and burgl ar -
ies and stuff |ike that.

The first police officer to arrive was
Oficer Tippery [appellant]. Litz "explained
to Oficer Tippery what was going on, and
t hat's when we approached the two individuals.
They were sitting on the curb.”" By this tineg,
the two young nen's "voices were raised. They
were agitated. "

As Litz recalled, as Tippery and he
approached Johnson and the other youth,
"[n]either one of us had said anything to him



and [Johnson said] . . . yes, |I'm the one
with the big muth or the loud nouth.”
Ti ppery then "asked the subject to stand up
and asked for identification, and he said he
didn't have any identification." Johnson then
st ood up.

As Ti ppery recall ed,

So, | said, "Fine, if you're
not going to talk to nme, you're
under arrest.' So, | told himto

put his hands behind his back. So,
he turned around, and as he's putt-
ing his hands behind his back, I
grabbed one of his arnms, and | was
going to grab the other but he
pulled it away from nme and put the
cigarette in his nouth

So, | regained control of the
arm | placed the handcuffs on him
| told him to spit out the ciga-
rette. He just stared bl ankly away
from nme and didn't respond to ne.
So, | flicked it out of his nouth
and | turned him and Oficer Litz
and | wal ked himback to ny cruiser
whi ch was about 10 feet away.

VWi le Tippery was tal king to Johnson at
the curb, County Police Oficers Sw nford and
Dasilva arrived. Dasilva observed the arrest
of Johnson by Tippery as "[t]ypical technique,
handcuff behind the back or hands behind the
back. "

As recalled by Litz, at this point John-
son "was kind of resistive. | believe he
didn't want to be placed under arrest, but

he wasn't really disorderly until we got him

to the car when he wouldn't . . . sit down in
the car." Oficers Prange and Mattare also
arrived on the scene. They parked on the

opposite side of the driveway from Ti ppery's
Cruiser.
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When Tippery arrived at his car wth
Johnson, Tippery "put . . . [Johnson's] chest
agai nst the passenger door . . . , and . . .
was hol ding him between the shoul der bl ades
and on the base of his neck leaning him
agai nst the car."

In a witten brutality conplaint, Johnson
all eged that Tippery "through [sic] nme on the
door of the car.” In his interview, Johnson
clainmed that Tippery "slammed ne agai nst the
car and | wasn't resisting arrest or nothing.
| was cal mand he sl ammed ne agai nst the car.

According to Oficer C ndy Prange, as
Ti ppery was putting Johnson into the cruiser,
Prange was "standing right next to the car
door." . . . Mattare, who was Prange's train-
ee, asserted that at this point Prange was
st andi ng:

To the rear of the vehicle.

Q . . . Ddyou ever see her cone
up to the passenger door of the
vehicle within an armis length of
O ficer Tippery[]?

A. Not that | renmenber.

Nevert hel ess, Prange testified that she
saw Ti ppery strike Johnson in the face several
tinmes:

Q . So, the only notion you see
then is what? Do you see any no-
tion? Can you tell us today if he
used his left hand or right hand?

A No, | can't.

Q Okay, but you're absolutely cer-
tain that the contact occurred to
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t he right side of this young man, the side
facing [Officer Tippery; is that
fair to say?

A. Correct, yes.

Before the Grand Jury, Prange clainmed "I
saw it very clear;" and "the defendant actual -
ly sat there, and Oficer Tippery hit him

Prange also initially asserted that she
saw Ti ppery "hitting himwith his fist." But,
under further questioning, Prange conceded
that: she couldn't tell which hand Ti ppery was
using; she didn't know if his hand was open or
in a fist, and responded "I don't recall, |
don't recall, | don't recall,"” when asked what
the "swi nging" notion she interpreted to be
hitting actually | ooked Iike. Nevert hel ess,
Prange also insists . . . that when she ob-
served the striking she was "standing right
behind O ficer Tippery's | guess left side.”

The "ultimate" question of Prange at the
hearing board was as follows: "Q So, the only
nmotion you see then is what? Do you see any
nmotion? Can you tell us today if he used his
left hand or his right hand? A No, | can't."
Ironically, the only consistent and steadf ast
descriptive testinony by Prange is that the

bl ows struck the rightsde of Johnson's face.

1
Whet her the findings of fact of the hearing
board are not supported by substantial evi-

dence, and are inadequately explained[.]

A

Does the evidence support the Board's find-
i ngs?

In respect to the review of adm nistrative agency deci sions,

we have said that "[t]here is a distinction between evidence which

conmpels a certain result and that which nerely permts it."

Jabine
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v. Priola, 45 MJ. App. 218, 234 (1980). If the evidence permts a
result, rather than conpels it, it is fairly debatable. Judge

Moyl an defined "fairly debatable" for us in B.P.OQOil Inc. v. County Bd. of
Appeals, 42 Md. App. 576, 579-80 (1979):

Where B.P. seeks, as here, to say that
t he Board was conpelled, as a matter of [|aw,
toruleinits favor, B.P. assunmes not nerely
the lesser burden of generating a fairly
debatable issue so as to permt a ruling in
its favor but the significantly greater burden
of actually dispelling fair debate by proof so
clear and decisive as legally to conpel a
ruling inits favor. |In this case, B.P.'s own
evi dence, though adequate, was equivocal. |Its
own market survey showed sone public support
for its proposed facility but no strong or
unanbi guous cry for such services. The evi-
dence as to what was the appropriate nei ghbor-
hood was al so anbi guous at best —one version
arguably showi ng need; the other, significant-
ly dispelling it. The need was, in short,
fairly debatabl e.

There is frequently such a m ddl e ground
wherein it is neither arbitrary, capricious or
illegal to say, "Yes," nor arbitrary, capri-
cious or illegal to say, "No." The decision
here was in that discretionary range of the

Board and was not conpelled either way as a
matter of | aw.

Judge Hammond wote for the Court of Appeals, in Satelns. Commr v.
National Bureau of Casualty Underwriters, 248 MJ. 292, 309 (1967), that, "under

[either] of the standards[,] the judicial review essentially

should be imted to whether a reasoning mnd reasonably could have

reached the factual conclusion the agency reached."” SeealsoPeople's
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Counsdl v. Mangione, 85 Md. App. 738, 744 (1991); Terranova, supra, 81 M.
App. at 8-09.

Stated otherwi se, the standard is "whether reasoning mnds
coul d reasonably reach that conclusion from facts in the record
bef ore the agency, by direct proof, or by perm ssible inference.
If the conclusion could be so reached, then it is based upon

substantial evidence, and the court has no power to reject that

conclusion.” Toland v. Sate Bd. of Educ.,, 35 M. App. 389, 396 (1977)
(quoti ng Commissioner, Baltimore City Police Dep't v. Cason, 34 M. App. 487, 508,

cert. denied, 280 MJ. 728 (1977)); seealso Showdenv. Mayor of Baltimore, 224 M.

443, 447-48 (1961) ("The substantial evidence test "neans that the
reviewing court's inquiry is whether on the record the agency could
reasonably nake the finding." . . . Substantial evidence is "such
rel evant evidence as a reasonable m nd m ght accept as adequate to
support a conclusion.'" (citations omtted)). |In addition, "if the
evi dence makes the issue of harmfairly debatable, the matter is

one for the Board' s decision, and should not be second-guessed by
an appellate court." Boardof County Commrsv. Holbrook, 314 M. 210, 218
(1988).

In Showden, 224 Md. at 448, the Court of Appeals said:

The heart of the fact finding process

often is the drawing of inferences from
the facts. The admnistrative agency is
the one to whomis commtted the draw ng
of whatever inferences reasonably are to
be drawn from the factual evidence.
"The Court may not substitute its judg-
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ment on the question whether the infer-
ence drawn is the right one or whether a
different inference would be better
supported. The test is reasonabl eness,
not rightness.” [Citation omtted.]

Therefore, we nmust give due deference to the right of an adm nis-

trative agency, such as the Board, to draw reasonable inferences

fromthe facts and circunstances presented before it. Holbrook, 314
M. at 218; seealso Ramsay, Scarlett & Co. v. Comptroller of Treasury, 302 M. 825
(1985) ; Comptroller of Treasury v. World Book Childcraft Int'l, Inc., 67 M. App. 424,
cert. denied, 307 Md. 260 (1986).

| n Terranova, we not ed:

We said about conflicting wtness testinony in
Commissioner[ , Baltimore City Police Dep't] v. Cason, 34

Md. App. 487, 509[, cert. denied, 280 M. 728]
(1977), that ". . . [t]o believe Sgt. Cason
was to disbelieve Roye and Spangler. The
issue was credibility, and nothing nore.
Direct evidence of an ultimate fact may be
true, or it may be untrue, but it surely
cannot be called insubstantial."

In the case at bar the appellant’'s expert
said that he was not fit. The police
departnent's doctors, who partially based
t hei r opi nions upon the opinion of appellant's
physician, said he was not fit. Dr. Potash
said, in essence, that appellant was m srepre-
senting his condition and/or malingering, and
for that reason, and other reasons stated
[he] was fit for police enploynent. The fact
that the opinions of three doctors go one way
and the opinion of a fourth doctor another
does not make the report of that fourth insub-
stantial, especially when, as here, credibili-
ty of the respective physicians has played an

inportant role in the Panel's decision. Hadthe
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examiner found conversely, that finding also might have been
supported by substantial evidence.

81 Md. App. at 11-12 (enphasis added). We summed up our deci sion
by stating:

VWile, were we the finder of fact we
m ght well have found to the contrary, there
was substanti al evi dence supporting the
exam ner's determ nations. The wei ghing of
the evidence and the assessnment of wtness
credibility is for the finder of fact, not the
reviewi ng court. A reasoning mnd could have
reached the decision of the agency and coul d

reasonably have done so. Thus, the trial
court did not err in rejecting the appellant's
i nsubstantial evidence argunents. Robinson v.

Montgomery County, 66 M. App. 234, [ cert.denied, 306
Md. 119] (1986).

81 Md. App. at 13.

The testinmony of Oficer Prange, alone, was sufficient to
sustain the findings of the Board. She testified that she saw
appel lant strike the victimin the face. She stated, at one point,
t hat she "believed" he was struck on the right side of his face.
At anot her point, she stated that she saw appellant use his left
hand, and on anot her occasion she testified that she did not recall
whi ch hand was used. These types of testinonial conflicts are not
rare —in fact, skillful attorneys attenpt to create just such
i nconsistencies in order to attack the credibility of a witness or
W t nesses. The credibility of wtnesses, however, is for the
finder of fact, in this case the Board and not for this Court.

Fromthis left hand/right hand, which hand/any hand asserted

di spute, an inference can be made, to the extent one i s necessary
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—and we do not believe it was —that there is evidence! that the
victimwas struck in the face by appellant.

Appel l ant also strains to argue that the Board had insuffi-
cient evidence that appellant used his "fist" to strike the victim
and that the Board had to make that finding in order to find him
guilty, because the term "fist" was used in the specification.
While we do not believe that the Board nust respond with that
degree of specificity or that it would have to find that a cl osed
fist was used in order to render a guilty determ nation, we note
that two inferences may be made when a person strikes another with
his hand, i.e, it was either open or closed into a fist. The Board
woul d have, and apparently did, infer that appellant's hand was
cl osed.

There was sufficient evidence to sustain the Board's findings

t hat appellant struck the victim

b.
Were these findings adequately expl ai ned?

Appel | ant here argues that, because the charges stated that
the victimwas struck on the left side of his face, the Board had
to make specific findings that the point of inpact was the victins
| eft cheek. Appel lant also argues, in respect to the charge

involving lying, that the Board could not find that he lied unless

'We note appellant contradicts al nost everyt hing.
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t he Board found that he had struck the victimin both "the face and
chest area."?

He argues that because a dictionary defines the word "punch”
to include the use of a "fist," that in order to determ ne that
appel l ant was guilty of the charge of |lying, the Board al so would
have to have found specifically that a fist was used, as opposed,
we suppose, to an open hand or sone ot her type of blow  Appellant
argues that "[i]n this case, findings concerning the "left cheek’
and the "fist' are both snequanon conditions for a finding of
guilt.”

Appellant's entire argunent as to the charge of lying is
fatally defective. Appel l ant was asked, "[Dlid you punch him
[ Johnson] three or four tines in the face and chest area?" Hs
conpl ete response was, "No, | did not, | did not deliver blows to
M. Johnson." Thus, his answer, the answer form ng the basis of
the charge of lying, was that he did not hit the alleged victim at
all. In the context of the question and the answer, whether
appel | ant struck Johnson with an open hand or closed fist, or on
the left cheek or right cheek, is, as to the charge of Iying, not
relevant, even if extrene specificity is required. However, even
if his answer had nerely been, "No," he still would not prevail

We expl ai n.

W have heretofore briefly addressed appellant's assertion
that there was no evidence that appellant used his fist.
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Appel I ant cites Tronv. Prince GeorgesCounty, 69 M. App. 256 (1986),

as support for his argunment that the Board was required to nake
specific findings that the victimhad been struck by appellant with

his fist in both the face and chest areas in order to find that he
had lied. In Tron, it was argued that the agency there invol ved was
required to nmake findings of fact. W agreed. W still agree.

The issue in the case subjudice, however, is how specific nmust those

findings be. The agency's decision in Tron read, intoto:

Disability Revi ew Board
Case #137

Henry Tron —Firefighter
Adm ni strative Session —June 29, 1983

At the request of the Fire Departnent[, ]
t he Medi cal Advisory Board reviewed the nedi-
cal reports on Firefighter Tron to determ ne
his fitness for duty. The Board reviewed the
medi cal reports pertaining to his "arthritic
condition" fromthe County Consultant and his
treating physician. On the basis of the data
submtted the Board recommends disability
retirement as a result of the arthritis which
is wunrelated to his occupation as a
Firefighter. (See attached Findings of Facts
for details).

The Disability Review Board considered
the Findings of Fact and the nedical reports
and determned that Firefighter Tron is dis-
abled within the neaning of the Fire Service
Pension Plan and that his disability is
non-service connect ed due to ‘severe
arthritis'.

Dat e

Wlliam R Brown, Jr., Chairnman



Mary CGodfrey, Personnel Oficer

Lt. Col. Thomas Davis, Police Dept.
Id. at 270.

In that case, we noted that the agency erroneously believed
that a review board's witten opinion could also serve as the
agency's findings of fact. W held that the law in question
required the agency to make such findings. Quoting 73A C. J.S.,
Public Adminigtrative Law and Procedure 8§ 143 (1983), we noted, in part, that
the purpose of the agency's findings is to facilitate judicial
review and that those findings "are needed to aid a court" in
determ ning the sufficiency question and in considering whether the
agency's actions are proper. Tron, 69 M. App. at 271. W also
noted that the findings were necessary so that courts could be
assured that the agency had been acting "in accordance with the
law." Id. W concluded, in Tron, that the agency

gave no reasons for concluding that appel-
| ant's physical condition "is unrelated to his

occupation . . . ." The Board's findings
cannot be sustained w thout adequate reasons
inthe record. . . . The Board is required to
give reasons for its decisions. [Ctation
omtted.]

Id. at 271-72. We, thus, nust exam ne whether the Board gave

reasons, whether there was sufficient evidence or evidentiary
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i nferences to support the agency's reasons, and whether the reasons
were sufficient to support its ultinmate determ nations.
W begin our resolution of this issue with the Board's
deci si on:

MR CHAIRVAN. The tinme is now 1601 hours.
The Board has reconvened in the matter of
Police Oficer Il Robert W Tippery. After
deliberations by all nenbers of the hearing
Board, it is a wunaninous decision of this
Board that Police Oficer Il Robert W Tippery
is Q@ilty of the allegations alleged in
Charges Nunber 1, use of force, Allegation
Nunber 2, courtesy, and Allegation Nunber 4,
untrut hful statenents. It is the unani nous
deci sion of this Board that Police Oficer |
Robert W Tippery is Not Guilty of the all ega-
tion alleged in Charge Nunber 3, untruthfu
statements. At this tinme the Board has con-
vened for the purposes of receiving any evi-
dence on the O ficer's past job performance,
other relevant information in proceeding any
further with our decision.

After the decision, during the hearing relative to the
recommendations for disciplinary action, appellant's counsel
requested that the Board "pl ease docunent all of your reasons” when
it made its recommendation to the chief. He further requested that
t he Board "make your reasons known and your findings of fact and
your conclusions.” The attorney for appellee agreed, as to the
need for the Board to nake findings when it nmade its reconmenda-
tion. That recomendation, when nmade, included the foll ow ng under

the heading of Hearing Board Findings: "The Board, in unaninous
opi nion, found Oficer Tippery Gulty on charges #1, #2 and #4." It

then di scussed the testinony of various w tnesses:
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The third witness, David Litz, was the
Amguard Security officer who requested the
police assistance. M. Litz testified that he
hel d Johnson agai nst the police vehicle while
O ficer Tippery cleaned out the seat of the
police vehicle. He further testified that he
observed nothing unusual; however, Oficer
Ti ppery asked him to "turn around and | ook
behi nd you" when O ficer Tippery was putting
Johnson in the police vehicle. M. Litz
turned around and observed nothing, did not
think anything of it and turned back to see
Johnson in the seat wwth Oficer Tippery.

Oficer Cynthia Prange was the next
w tness who stated that she observed Oficer
Ti ppery hitting Johnson in the face, maybe
three [or] four tines, while handcuffed and
seated in the police vehicle. Oficer Prange
stated that Johnson was bent over in the seat,
possibly as a result of the blows or
attenpting to defend hinself from the bl ows.
O ficer Prange could not state if Oficer
Ti ppery was hitting Johnson with an open hand
or fist. Oficer Prange further stated that
she believed that Oficer Tippery was hitting
Johnson on the right side of his face. She
denonstrated the actions as a short, fast,
back and forth notion with the arm and hand.

O ficer Lisa Mittare followed Oficer
Pr ange. She testified that O ficer Tippery
stated sonething reference to | ook over there
or turn your head as Oficer Tippery was
struggling with Johnson. She also turned
around and observed nothing. Oficer Mattare
then turned around and observed what she
believed was O ficer Tippery pushing Johnson's
shoul ders back into the seat. O ficer Mattare
was standing to the rear of the police vehicle
approximately ten (10) feet from Oficer

Ti ppery.

Oficer Tippery was the final wtness
He testified that he never struck Johnson. He



- 17 -

was only holding his face sideways to avoid
Johnson expectorating on him Further, he
told Litz to turn around and | ook at a dent
Johnson had put on his door after he was
secur ed.

The Board then addressed its deliberations and furnished its

assessnment of the credibility of the wi tnesses by concl udi ng that

the testinmony of O ficer

appel I ant was not.

The Court of Appeals in Younkersv.Prince George's County, 333 M.

(1993),
(1992) ,

bar :

reversing in part Prince George's County v. Younkers,

reiterated the standard of

During deliberations, the Board nenbers
di scussed the testinony of the w tnesses and,
based on the evidence, unaninmously found
O ficer Tippery quilty of three (3) of the
four (4) charges.

O ficer Prange, a senior officer partici-
pating in the Field Training Program stated
that she observed Oficer Tippery strike
Johnson three (3) or four (4) tines.

Oficer Mattare was wwth O ficer Prange.
She heard Oficer Tippery tell M. Litz to
turn around and |ook; she also turned and
observed not hi ng. M. Litz was standing to
the rear of the police vehicle and Oficer
Mattare was standing to the side. If Oficer
Ti ppery wanted M. Litz to observe vehicle
damage to the door, he would have | ooked down
and toward the front not to turn around.

O ficer Tippery's statenents and actions
were not conpatible with the nessage he was
all egedly indicating regarding the damage to
t he vehi cl e door.

94 M. App.

Prange was credible and the testinony of

14

48

review applicable in the case at
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The LEOBR provides for an appeal to the
circuit court and thereafter to the Court of
Speci al Appeals, Art. 27, 8§ 731(d)(3) and
8§ 732, but does not specify the scope of judi-
cial review When a state police agency is
i nvol ved, the state Adm nistrative Procedure
Act (APA) applies, and the scope of judicial
review is spelled out by 8§ 10-222(h)3 of that
Act. See Maryland Code (1984, 1993 Repl. Vol.
1993 Cum Supp.) 88 10-201 through 10-226 of
the State Governnent Article. The appeal in
this case was not froman "agency" as defined
by the APA, 8§ 10-202(b), and thus the scope of
judicial reviewin this case is that generally
applicable to adm ni strative appeal s.

333 Ml. at 17. Quoting from Satelns. Commr, supra, 248 Md. at 309- 10,
t he Younkers Court stated, in pertinent part:

Wi chever of the recognized tests the
court uses —substantiality of the evidence on
the record as a whole, clearly erroneous,
fairly debatable or against the weight or
preponderance of the evidence on the entire
record —its appraisal or evaluation nust be
of the agency's fact-finding results and not
an independent original estimte of or deci-
sion on the evidence. The required process is
difficult to precisely articulate but it is
plain that it requires restrained and disci-
plined judicial judgnment so as not to inter-
fere with the agency's factual conclusions
under any of the tests, all of which are
simlar. There are differences but they are
slight and under any of the standards the
judicial review essentially should be limted
to whether a reasoning m nd reasonably could
have reached the factual conclusion the agency
reached. This need not and nust not be either
judicial fact-finding or a substitution of
judicial judgnent for agency judgnent.

333 Md. at 18. Then, referring to Bulluckv. PelhamWood Apts.,, 283 M.

505, 512-13 (1978), the YounkersCourt quot ed:
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"Substantial evidence," as the test
for review ng factual findings of adm n-
istrative agencies, has been defined as
"such rel evant evidence as a reasonable
m nd m ght accept as adequate to support
a concl usion," Siowden v. Mayor [of Baltimore],
224 M. 443, 448 (1961). The scope of
review "is limted "to whether a reason-
ing mnd reasonably could have reached
the factual conclusion the agency

reached,'" [citing cases within and wth-
out the State, treatises, and |aw jour-
nal s] .

I n applying the substantial evidence
test, we have enphasized that a "court
shoul d [not] substitute its judgnent for
t he expertise of those persons who consti -
tute the admni strative agency from which

the appeal is taken." Bernsteinv. Real Estate
Comm., 221 M. 221, 230 (1959), appeal dis

missed, 363 U. S. 419, 80 S. . 1257
(1960). W also nust review the agency's
decision in the light nost favorable to
t he agency, since "decisions of adm nis-
trative agencies are prima facie cor-
rect," Hoytv.PoliceCommr, 279 Mi. 74, 88-89
(1977), and "carry with themthe presunp-
tion of validity," Dickinson-Tidewater, Inc. v.
Supervisor [ of Assessments], 273 M. [245,] 256
[(1974)]; Heapsv. Cobb, 185 M. 372, 378
(1945). Furthernore, not only is it the
province of the agency to resolve con-
flicting evidence, but where inconsistent
i nferences fromthe sane evidence can be
drawn, it is for the agency to draw the
i nf erences.

ld. 283 Md. at 512-13 (alteration in original)
(sone citations omtted). Mre recently, the
Court of Appeal s said:

[ T] he order of an adm nistrative agency
must be upheld on judicial review if it
is not based on an error of law, and if
t he agency's concl usions reasonably may

be based upon the facts proven. Ad+ Soil,
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Inc. v. County Commr's, 307 M. 307, 338-39
(1986). But a reviewing court is under
no constraints in reversing an admnis-
trative decision which is premsed solely
upon an erroneous conclusion of law  See
e.g., Ramsay, Scarlett & Co. v. Comptroller [ of Treasury] ,
302 Md. 825, 835 (1985); Harford County v.
McDonough, 74 Md. App. 119, 122 (1988).

333 Md. at 18-109.
I n Younkers, the officer there contended that the evi dence was

insufficient to support the Board' s finding and disciplinary

recommendati on "because there was no proof that anyone el se .
heard enough of his conversation."” Id. at 23. The Court di sagreed,
sayi ng:

The statenent, when nmade in the presence of
ot her and subordinate officers, was inappro-
priate and censurable. That none of the offi-
cers present testified to understanding the
context of the statenent is not a decisive
fact; the statement was made in the i medi ate
presence of those who could have been expected
to hear and understand it, and the hearing
board could well have concluded that the
statement should not have been nade at that
ti me and under those circunstances.

As the County concedes, had Sergeant
Younkers taken Lieutenant Evans aside and
expressed his personal displeasure in the sane
words, there would have been no basis for
di sciplinary action. The making of this
statenent, however, in the i medi ate presence
of the subordinate officer he was questi oni ng,
and others, was inproper. An organi zation
such as the Prince George's County Police
Department has a legitimate interest in main-
taining strict discipline within its ranks.

Id. ; seealso Montgomery County v. Sevens, 337 Ml. 471 (1995).
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In the case subjudice, the Board rendered findings and gave its
reasons for those findings. It did not believe appellant. Oficer
Prange testified that appellant struck the victim The issue of
what hand struck what side of the victinms face, whether open or a
fist, are evidentiary conflicts that affect matters of credibility.
Those matters were resol ved agai nst appellant by the appropriate
finders of fact —the Board. The search by officers for reversals
of the findings of such boards because of sone "supposed" | ack of
specificity in findings does not require boards to chronicle every
turn of a neck or wince of an eye. Appellant elevates the picking
of nits to a newlevel. The findings were sufficiently given, the
reasons sufficiently stated, and both were supported by substanti al

evi dence.

2.

Whet her the penalty of discharge is arbitrary
or unreasonabl e[ .]

Appel | ant was di scharged as a result of the Board's recomren-
dation. In addition to the facts of the instant case, appellant's
personnel file was presented in evidence before the Board.
Appel | ant "asked the Ofice of Internal Affairs to produce Oficer
Ti ppery's personnel file" and this request was granted. Appell ant
argued that the file contained no "sustained allegation" of
excessive force against him Appellee's attorney then stated the

County's position that "[t]his is an unauthorized use of force that
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prisoner."
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In rendering its recommendation for termnation,

consi dered

appel | ant"’

hitting a handcuffed

t he Board

certain information it considered relevant from

s personnel file:

What concerned the Board nenbers was comments i n
previ ous eval uati ons. These comments indicated that
there was a pattern of excessive force and he was counselled by
supervisors and managers on separ ate occasions.

On May 8, 1994, Sergeant S. M chael
Mancuso stated in his Reviewers Comments Sec-
tion that during the previous year, "POI
Tippery was involved in several incidents
which required the Use of Force report to be
conpleted. As aresult, | was asked to review
t hese reports. | found that in every in-
stance, POl Tippery was justified in his
actions; however, | took this occasion to review the use of force

directive with him. "

On Novenber 29, 1994, Captain O arke
stated in his District Commander's Comrents
section, "It is apparent that O ficer Tippery
is an aggressive officer when it conmes to
making arrests and enforcing traffic |aws.
This in itself is not negative as long as it
is acconplished in a professional manner. My
concern isthat Officer Tippery does not always act in a professional
manner consistent with departmental expectations in exercising the
proper amount of forcein arrest Situations.  Offi cer Ti ppery
is currently without police powers pending the
i nvestigation of two use of force conplaints.
He has been in an alternative duty assignnent
si nce August 30, 1994.

" During this rating period, | personally counseled Officer
Tippery as to what my expectations were regarding appropriate use
of force and the consequences of inappropriate use of force.
Oficer Tippery, during the previous rating
peri od, was renoved of police powers for a 5
1/2 nonth period while an internal depart-
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mental investigation was conpleted. H s
police powers were reinstated on Cctober 21,
1993. After being cleared of any w ongdoing."

The Board nenbers determned that there
appeared to be a pattern of excessive use of

f or ce and that he was counselled.

The nenbers of the Hearing Board unani -
nmously reconmend the foll ow ng:

Allegation #1 - Termination
Allegation #2 - Suspension three (3) days without pay
Allegation #4 - Termination
[ Some enphasi s added. ]
It is clear that the Board gave its reasons for its recomendati on,
i.e, the circunstances of the instant offense and the pattern of

abuse all egations that gave rise to his departnental supervisor's
past concerns as to abuse of force by appellant.® Those allega-
tions resulted in at least two instances in which appellant, during
i nvestigations, lost his police powers and was assigned adm ni stra-
tive duties. Thus, it is clear by reason of the previous matters
t hat appellant, whether cleared of the prior allegations or not,
was fully aware, or should have been, of the inportance of using
only appropriate force. The matter of abuse of force was not a new
i ssue for appellant. The record clearly indicates it was an issue

with which he was fully famliar.

3 Appel | ant cites Mayor of Ocean City v. Johnson, 57 Mi. App. 502
(1984). It i1s inapposite.
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We hasten to add, however, that, in our view, the prior
hi story was not necessary to sustain the recommendati ons. The
incident itself was enough. Wth the possible exception of

corruption, no nal feasance can, in a free society, so cripple and
destroy the effectiveness of a police agency as the abuse of force.

The excessive use of force, given the position of authority

conferred upon police officers, is an agency's cancer. It can
spread t hroughout a departnent infecting other officers and, |ike
a cancer, it can, and if unchecked, wll, effectively termnate the

validity of its host as an effective and respected police agency.
When di scovered, it nust be excised. Good officers recognize this.
O ficer Prange is such an officer. The nenbers of the Board are
good officers. W see no reversible error in the trial court's
affirmance of the chief's acceptance of the recomendati ons nor in
t he Board's making of them
3.

Did the Board' s adm ssion of the conplainant's

statenment constitute a violation of due pro-

cess where the conplainant did not testify?

W first note that appellant did not subpoena Johnson.

Johnson's nanme was, of course, on the list of wtnesses supplied by

t he Board. Johnson had indeed been summonsed. He failed to
appear. Thereafter, the Police Department proffered Johnson's
conplaint in the record. It was admtted subject to "further

nmotions . . . regarding the content should M. Sherman not produce
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the provider of the information." Later, the Departnent offered a
tape recordi ng of Johnson's statenent. Over appellant's objection,
it was admtted. Appellant challenges the introduction of the
conpl aint and transcript because it denied him effective cross-

exam nation of Johnson.
We noted in Meyersv. Montgomery County Police Dept., 96 M. App 668
(1993):

W agree with Oficer Myers that the
LEOBR proceedings have sone indicia of a
crimnal trial. Nevert hel ess, we nust not
| ose sight of the fact that they are, in
reality, adm nistrative proceedi ngs conduct ed
by | aypersons. SeeWdomski v. Chief of Police, 41 M.
App. 361, 380, cert.denied, 284 M. 750 (1979).
This Court has stated, "Nothing in section 730
requires, or suggests for that matter, that it
is the equivalent of a crimnal proceeding"
ld. 41 Md. App. at 379. In Wdomski, this Court
refused to require a hearing board constituted
under the LEOBR to "adhere strictly to the
rules of crimnal procedure.” Id. at 380. Nor
do we believe that a finding of "guilty" or
"not gquilty" or the inposition of "punishnent"
transforns the LECBR proceedings into a crim -
nal or quasi-crimnal trial. The LEOBR pro-
ceedings are disciplinary in nature and this
results in the |abels placed on the findings
of a hearing board.

Furthernore, although the LEOBR sets
forth certain evidentiary guidelines, "adm n-
istrative agencies are not generally bound by
the techni cal common-|aw rul es of evidence.
. Montgomery County v. National Capital Realty Corp.,
267 Md. 364, 376 (1972). Admnistrative agen-
cies nust sinply "observe the basic rules of
fairness as to parties appearing before them
Thus, even hearsay evidence may be admtted in

contested adm nistrative proceedi ngs." Id. Seeg
e.g., Maryland Dep't of Human Resources v. Bo Peep Day Nursery,
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317 M. 573, 595 (1989) ("procedural due
process does not prevent an agency from sup-

porting its decision wholy by hearsay, if there
is underlying reliability and probative
val ue"), cert. denied sub nom. Cassilly v. Maryland Dep't of

Human Resources, 494 U.S. 1067, 110 S. C. 1784
(1990).

96 Md. App. at 703-04.

VWhile we do not perceive that it was error to admt the
conpl aint, recording, and nedi cal records, even if error, we do not
perceive it to be prejudicial error. It is clear fromthe Board's
decision, ie, its findings and recommendations, that it relied
al nost exclusively on Oficer Prange's testinony and the inherent
inplausibility of the reasons appellant gave for telling the other
officers to | ook away fromhimand the victim

The Board in its finding noted that it "heard" testinony from
ten witnesses. It then discussed the testinony it was considering
in rendering its findings. Johnson's "testinony" was not |isted
anong the ten wtnesses naned, nor were the recordings, the
conmplaint, or any of Johnson's nedical records nentioned by the
Board in its witten findings. W find no error; we perceive no
prej udi ce.

Judge Mller did not err in affirmng the Board's deci sion.

JUDGVENT AFFI RVED; COSTS

TO BE PAI D BY APPELLANT.



