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LVI Environnmental Services, Inc. (LVI), appellant, appeals
from a judgment of the Grcuit Court for Anne Arundel County
awar di ng Acadeny of IRM appellee, $89,092.05 plus interest in a
gar ni shment proceeding. LWVI first noves to dismss the proceedi ngs
for lack of personal jurisdiction. LVI also presents three
guestions for our review

. Was there a legal basis for Acadeny of |RM
to garnish funds of LVI?

1. Was LVI a successor corporation |iable
for the debt of its predecessor?

I1l1. Ddthe trial court abuse its discretion
in allowng a witness to testify in rebutta

after the witness had been disqualified from
testifying in Acadeny of IRMs case-in-chief?

BACKGROUND

In July 1986, Diversified Environnental G oup, Inc. ("DEG")
filed Articles of Incorporation wth the Comonwealth of
Pennsyl vani a. DEG engaged in the business of asbestos renoval and
opened a branch office in Rockville, Mryland. DEG al so
occasionally operated under the trade nane Desco | nsul ati on Conpany
(Desco). In Septenber 1986, Desco entered into a contract with the
Arny Corps of Engineers for an asbestos abatenent project at Fort
Belvoir in Virginia. The contract was awarded on Septenber 29,
1986, and the Arny made its final paynment on July 31, 1990. Desco
contracted with Acadeny of IRMto provide work and materials to
Desco's Fort Belvoir project. From 1986 to early 1987 (the exact

dates are not clear from the record before us), Acadeny of |IRM



provi ded said services and material, but Desco failed to pay all
nmoni es owed to Acadeny of | RM

During this tinme, one of DEG s secured creditors, the Crouse
Goup, Inc. (Couse), experienced financial difficulties and filed
for bankruptcy protection. DEG was indebted to Crouse in an anount
over five mllion dollars. Among other things, Crouse held
security interests in DEG s equi pnent, machinery, and contracts,
i ncluding the Fort Belvoir contract and proceeds due DEG fromt hat
contract. On June 10, 1987, Crouse and DEG entered into an
agreenent whereby DEG would buy back its debt from Crouse for
$1, 995,084.00 and all obligations and security interests would be
deemed satisfied and cancell ed. The agreenent was never
consunmat ed.

Shortly thereafter, on June 25, 1987, LVI, a Delaware
corporation, whose business was operating subsidiaries engaged in
asbest os abatenment contracting services, fornmed another subsidiary,
which was incorporated in Pennsylvania and nanmed D versified
Environnmental Corporation ("DEC'). LV was the sole stockhol der of
DEC. M. Larry Liss was listed as DEC s president and M. Pau
Gol dberg was listed as its secretary. These gentlenen were al so
two of the five owners of DEG and were DEG s president and
secretary. On August 6, 1987, DEG and Crouse entered into an
amended agreenent wherein NICO Inc., LVI's parent corporation,

became the assignee of certain rights held by DEG arising out of



the June 10 agreenent.! NI CO paid Crouse $1,995,084.00 for an
assi gnnent of guarantees and security interests from and in DEG
Thi s assignnment included the security interest Crouse held in the
Fort Bel voir contract.

I n Septenber 1987, according to M. Burton Fried, who was then
director and general counsel of LVI, DEG had no enpl oyees. DEC
obt ai ned an assignment of the |eases to DEG s offices in Rockville
and noved into those offices. On Novenber 16, 1987, N CO and DEG
trade nane Desco, entered into an "Agreement in Lieu of Public
Sal e," under which the parties agreed that, as DEG was in default,
NI CO woul d foreclose on the collateral, which included the Fort
Bel voir contract. The next day, Acadeny of IRMfiled an action in
the Grcuit Court for Anne Arundel County agai nst Desco and DEG
seeki ng paynent for goods and services provided in the asbestos
abatenent project at Fort Belvoir. On Novenber 18, 1987, DEG and
Nl CO entered into another agreenent: "Agreenment for Private
Foreclosure in lieu of Public Sale and Notice of Assignment."” N CO
foreclosed on the collateral, which included all equipnment and
inventory of DEG as well as contract rights, specifically, the Fort
Bel voir contract.

On Decenber 1, 1987, Desco, DEG and LVI executed a "Bill of

INICO, also a Delaware corporation, is the parent conpany of
subsidiaries operating in several states under the nane LVI
Environnental Services, Inc. Al conpanies are involved in
asbest os renoval



Sal e, Assignnent and Transfer of Rights."? Under this agreenent,
LVI assigned its rights to DEC. On January 6, 1988, DEC filed a
notice of name change with the Commonwealth of Pennsylvania
Departnent of State Corporation Bureau. DEC had changed its nane
to LVI Environnental Services, Inc. M. Paul Col dberg signed the
forms required by Pennsylvania as DEC s secretary and M. Larry
Li ss signed as DEC s president.

LVI continued to perform under the Fort Belvoir contract.
According to M. Daniel DeLuca, a contract specialist wth the Arny
Corps of Engineers at Fort Belvoir, if there is an assignnment of a
contract, the Arny requires a novation. The Arny sent a letter to
Desco explaining that, if the conmpany changed nanmes, a novation
woul d be required. A reply, dated May 12, 1989, was received from
M. Fried, general counsel and director of LVI, stating that the
necessary informati on was being conpiled, but no further action was
taken on the novation. The Arny nmade its | ast paynment on the Fort
Bel voir contract on July 31, 1990. Prior to March 1989, all checks
i ssued by the Arny Corps of Engi neers were nmade payable to DEC/ LVI.
After March 1989, the checks were nade payable to Desco.?®

In addition, when DEC/LVI noved into DEGs offices in

2Al t hough not entirely clear fromthe record, there appears
to have been an assignnment of rights by NNCOto LVI.

SM. Fried testified that this change resulted froma
conversation that Acadeny of IRMs prior counsel had with the
Arny Corps of Engineers in which counsel advised the Arny that it
had no right to issue checks to DEC/LVI and that it should issue
t he checks to Desco.



Rockville, it took over all of DEGs office space, office
equi pnent, |etterhead, tel ephone Iines, and trucks. The enpl oyees,
except for the branch manager, renained the sane. There was a
gradual transition, over a period of approximtely three nonths,
wherein the conpany changed from DEG to LVI. LVI obtained an
enpl oyer identification nunber fromthe federal governnent, set up
bank accounts, and received an assignnent of two |eases for
| ocati ons previously occupi ed by DEG

Every conpany engaged in the business of asbestos renoval nust
obtain a license fromthe Maryl and Departnent of the Environment.
These licenses are not transferrable; two conpani es nmay not operate
under the sane |icense. Wen a conpany goes bankrupt, the |icense
is retired. Desco had been issued |icense nunber M3900011 on June
10, 1986. DEC/ LMVl continued to operate under Desco's |license. The
I i cense does reflect a nanme change from Desco to LVI. The Maryl and
Department of the Environnment, Division of Asbestos Licensing and
Enforcenent, did not issue a new license to LVI, as it did not
believe that the proof offered by LVI was sufficient to establish
that it was, in fact, a new conpany. There is no record that LV
was ever informed of this decision.

On May 19, 1988, the Crcuit Court for Anne Arundel County
filed an Order of Default against Desco in favor of Acadeny of | RM
The circuit court limted the order to Desco, finding that the
service of process as to DEG did not conply wth the requirenments

of Maryland Rule 2-124(c). On May 23, the court mailed a Notice of



Default to Desco. Three nonths later, on August 16, 1988, the
circuit court held a hearing on damages. Desco did not appear
The court entered a default judgnent against Desco and DEG and in
favor of Acadeny of IRMin the anbunt of $78,204.00 and $10, 763. 05
in pre-judgnent interest.

On March 8, 1989, a Wit of Garnishnent of Property was issued
agai nst DEC and LVI, the garnishees, in favor of Acadeny of |IRM
the judgnment creditor. Acadeny of |IRM sought the funds paid out by
the Arny Corps of Engineers under the Fort Belvoir contract. 1In an
answer filed with the circuit court on April 5, 1989, DEC and LVI
deni ed having possession of any property of Desco or DEG the
j udgnent debt ors.

The case finally canme for a hearing before the Crcuit Court
for Anne Arundel County on Septenber 19, 1994. The court found
that LVI was a successor corporation of DEGliable for DEG s debts.
The court entered a judgnent in favor of Acadeny of |IRM for
$89, 092. 05 plus interest from August 16, 1988. It is fromthis

j udgment that LVI appeals.

THE MOTI ON TO DI SM SS
The Grcuit Court for Anne Arundel County entered an Order of
Default agai nst Desco only, noting that service of process on DEG
did not conply with Rule 2-124(c). Notice of default was sent to
Desco. Subsequently, the court entered a default judgnent agai nst

Desco and DEG LVI clains that, because service of process was



i nadequate, the court did not gain jurisdiction over DEG LvI,
therefore, alleges that the court was without jurisdiction to enter
a judgnment against DEG LVl also alleges that service upon Desco,
al one, was not sufficient as Desco was nerely a trade nane. LVI
asks this Court to remand the case back to the Grcuit Court for
Anne Arundel County with instructions to dismss for |ack of
jurisdiction.

LVI, as garnishee, may assert any defenses that the judgnent
debtor, DEG may have had. Maryl and Rul e 2-645(e) provides in
pertinent part:

(e) Answer of Garnishee. -- The garnishee
shall file an answer within the tinme provided
by Rule 2-321. The answer shall admt or deny
that the garnishee is indebted to the judgnent
debt or or has possession of property of the
j udgnment debtor and shall specify the anount
and nature of any debt and describe any
property. The garnishee may assert any
defense that the garnishee may have to the
garni shnment, as well as any defense that the
j udgnent debtor coul d assert.

If the service of process on DEG was defective, the Crcuit
Court for Anne Arundel County never obtained jurisdiction over DEG
and DEG s actual knowl edge of the action wll not cure the
jurisdictional defect. Mles v. Hamlton, 269 Ml. 708, 713 (1973);
Sheehy v. Sheehy, 250 Md. 181, 184-85 (1968); Reed v. Sweeney, 62
Md. App. 231, 237-38, cert. denied, 303 Ml. 471 (1985); Cuen v.
Guen, 38 Md. App. 578, 585 (1978). Accordingly, LVI could contend
that the Grcuit Court for Anne Arundel County did not obtain

jurisdiction over DEG and, as a result, the default judgnent



entered against DEGis a nullity.

We proceed, assum ng arguendo, that service of process solely
on Desco, as a trade nanme, was not sufficient and that DEG was not
properly served. Nevertheless, we hold that LVI has waived this
def ense.

Initially, we note that there is a dispute between LVI and
Acadeny of IRM regarding the nature of LVI's Mdition to Dism ss
LVI contends that the notion is an attack on the circuit court's
| ack of jurisdiction over DEG Acadeny of IRMclains, inter alia,
that LVI is attenpting to reach the revisory power of the court
under Rule 2-535 by denonstrating sone "fraud, m stake, or
irregularity.” It is, in reality, a conbination of the two
positions. Failure of the circuit court to obtain jurisdiction
over LVI would anount to an irregularity in the proceedings. Ervin
v. Beland, 251 Md. 612, 618 (1968). See also O Connor v. Mten
307 Md. 644, 648 (1986) ("prelimnary objection on the ground of
personal jurisdiction was, in effect, a notion to strike the
default judgnent").

Maryl and Rule 2-322(a) requires that certain prelimnary
noti ons be made before an answer is filed:

(a) Mandatory. -- The follow ng defenses
shall be made by notion to dismss filed
before the answer, if an answer is required:
(1) lack of jurisdiction over the person, (2)
i nproper venue, (3) insufficiency of process,
and (4) insufficiency of service of process.

If not so made and the answer is filed, these
def enses are wai ved.
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Once a party speaks to the nerits of a case, the individual has
made "a voluntary appearance, submtting hinmself to the
jurisdiction of the court for all subsequent proceedings." GCuen,
38 MiI. App. at 587. "The voluntary appearance has two effects: it
not only waives service of process, but supplies a valid basis for
the acquisition of jurisdiction -- consent.” I1d. at 587 n.8. See
also O Connor v. Mten, 307 MI. 644, 648 (1986) ("by joining with
his prelimnary objection a notion to strike the default judgnent
because of the existence of neritorious defenses, [defendant] woul d
have wai ved his objection to personal jurisdiction"); MCormck v.
St. Francis de Sales Church, 219 M. 422, 428-29 (1959) (party who
filed notion to quash for inproper service and, thus, for |ack of
jurisdiction that also included defenses on the nerits held to have
entered general appearance and submtted to jurisdiction of the
court). "Rule 323 [now Rule 2-322] contenpl ates that no pl eading
(itncluding a notion) shall be filed before a notion under that
Rule." MCormck, 219 Ml. at 428.

LVI addressed the nerits of the case in its answer, filed on
April 5, 1989, to the issuance of the Wit of Garnishnment. There
t hen ensued extensive discovery disputes between the parties. On
Cct ober 29, 1990, the circuit court signed an order that stated in
relevant part: "the scope of discovery against Plaintiff [Acadeny
of IRM may include inquires which may | ead to adm ssi bl e evidence
that the procurenent of the subject Default Judgnment was obtai ned

by "fraud, mistake, or irregularity.'" Al nost four years later, a
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hearing was held on the Wit, at which LVI asserted neritorious
defenses. The circuit court entered a judgnent against LM . At no
time did LVI assert that the court |acked personal jurisdiction
over DEG and that the default judgnment was invalid. This question
is raised for the first tine in the appellate court. Consequently,
we hold that LVI waived this defense and voluntarily submtted to

the jurisdiction of the Grcuit Court for Anne Arundel County.

GARNI SHVENT

LVI contends that there was no | egal basis for Acadeny of |RM
to garnish its funds, as the judgnent debtor, DEG had no right to
bring an action against LVI for nonies paid to it by the Arny Corps
of Engineers. W agree and reverse the judgnent of the circuit
court.

In Fico, Inc. v. Chingher, 287 M. 150 (1980), the Court of
Appeal s di scussed the nature of a garni shnent proceedi ng:

A garni shnent proceeding is, in essence,
an action by the judgnent debtor for the
benefit of the judgnent creditor which is
brought against a third party, the garnishee,
who hol ds the assets of the judgnent debtor.
An attaching judgnent creditor is subrogated
to the rights of the judgnent debtor and can
recover only by the sane right and to the sane
extent that the judgnment debtor m ght recover.
The judgnent itself is conclusive proof of the
j udgnent debtor's obligation to the judgnent
creditor. The sole purpose of the garnishnment
proceeding therefore is to determ ne whether
the garni shee has funds, property or credits
whi ch belong to the judgnent debtor.

ld. at 159 (citations omtted). |In a garnishnment proceeding, the
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rights of the creditor cannot rise above the rights of the debtor.
Cocco v. Merchants Mrtgage Co., 69 MI. App. 68, 72 (1986). "In a
garni shment proceeding the test of the liability of the garnishee
is whether he has funds, property or credits in his hands, the
property of the debtor, for which the debtor would have the right
to sue." Id. at 74.

In the present case, DEG Desco, the judgnent debtor, did not
have any right to sue LVI, the garnishee, for funds owed to
DEG Desco. LV, as a secured creditor, foreclosed on DEG s assets.
We can discern no theory, nor does Acadeny of IRMrefer us to one,
t hrough whi ch DEG Desco woul d have a cause of action against LVI
for the funds paid out by the Arny Corps of Engineers. | ndeed,
Acadeny of IRMs theory was that DEG Desco and LVI were, in
reality, the same entity, i.e., that LVI was a nere continuation of
DEG Desco. Accordingly, Acadeny of IRM as the judgnent creditor,
could not garnish any funds of DEG Desco that LVI had in its
possessi on.

Acadeny of IRMargues that LV was |iable as garni shee because
it is, allegedly, a successor corporation. Acadeny of |IRMfurther
clains that it should be permtted to pursue this theory of
l[iability as LVI had notice that this was the theory under which it
was proceedi ng.

Acadeny of IRMis correct that the "debts and liabilities of
the predecessor corporation are inposed on the successor

corporation when (1) there is an expressed or inplied assunption of
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liability; (2) the transaction anmounts to a consolidation or
merger; (3) the purchasing corporation is a nere continuation of
the selling corporation; or (4) the transaction is entered into
fraudulently to escape liability for debts.” Baltinore Luggage
Corp. v. Holtzman, 80 Md. App. 282, 290 (1989), cert. denied, 318
Md. 323 (1990). Acadeny of IRM thus, had a direct cause of action
against LVI as the successor corporation of DEGE Desco. LVI,
however, is not subject to garnishnment by Acadeny of IRM Acadeny
of IRMcould not transformthe garni shnent proceeding into a direct
cause of action against LVI and proceed on a theory of successor
corporation liability. Fischer v. Longest, 99 Ml. App. 368, 380,
cert. denied, 335 Mi. 454 (1994); Maryland Rule 2-303(b) (contents

of pleading nust "show the pleader's entitlenent to relief").

JUDGVENT REVERSED.

COSTS TO BE PAID
BY APPELLEE



