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Martin F. Scott, appellant, asserts that the Circuit Court
for Baltinmore City inproperly denied his Mdtion To Correct An
Il egal Sentence And For Reduction Of Sentence. He presents two
guestions for our review

l. Did the motion court abuse its
di scretion in failing to make its
own determ nation on the nerits
regar di ng whet her appel lant’s
sentence was il legal?

1. Did the nmotion court err in
accepting t he post-conviction
court’s determ nation regarding
whet her Md. Rule 4-345(d) was
vi ol at ed?

Finding no error, we affirmthe judgnent.
FACTS AND LEGAL PROCEEDI NGS
Prior Proceedi ngs

I n October 1981, appellant was convicted in the Circuit
Court for Baltinmore City of first degree preneditated nurder,
first degree felony nurder, use of a handgun in the conmm ssion

of a felony or crime of violence, robbery with a deadly weapon,

and assault with intent to murder. See Scott v. State, 297 M.

235 (1983).! He was sentenced to death plus 95 years based on

lAppel | ant has not provided us with transcripts of his prior
proceedi ngs. Accordingly, we recite the facts as set forth in
(continued...)



t hose convicti ons.

In July of 1983, appellant pled guilty in the Circuit Court
for Baltinmore City to first degree nurder in a separate case and
was sentenced to a consecutive termof |ife inprisonnment.

Appel l ant’s death sentence was vacated in Septenber 1983.
See Scott, 297 Md. at 252-53. At his re-sentencing proceeding,
he was again sentenced to death. See Scott v. State, 310 M.
277, 280 (1987). This sentence, too, was vacated. See id. at
301.

In 1988, appellant’s death sentence was replaced by a
sentence of life inprisonnent, inmposed “pursuant to the agreed
recommendati on of [appellant] and the State.”

On or about October 10, 1989, appellant filed a Mdtion to
Correct An Illegal Sentence. The notion alleged, inter alia,
that the conm tnent records were not in conpliance with Maryl and
law, and, as we read his contention, that this nonconpliance
rendered his sentences anbiguous. Appel I ant acknow edged,
however, that he ®“understood the intent of the Courts during
sentencing[.]” Nonetheless, he contended in his notion that the
life sentence inposed in 1988 in lieu of his death sentence

render ed hi s sent ences “contradictory and excessively

1(...continued)
the record before us and in the parties’ briefs.
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anmbi guous.” Accordingly, he requested that the circuit court
“correct the error in the commtnment records, trial transcripts
and docket entries[.]”

Appellant’s Motion to Correct An Il | egal Sentence was deni ed
on June 6, 1990 by Judge John Carroll Byrnes. The conm t ment
records, however, were corrected to reflect the sentences
i nposed.

On January 30, 1998, appellant filed a petition for post-
conviction relief, contending that his sentence was illegal and
that his comm tnent records had been inproperly anmended. Judge
Carol Smith denied his nmotion on April 19, 1999. Thereafter, on
Sept enber 4, 2001, appellant filed another Mdtion To Correct An
11 egal Sentence And For Reduction Of Sentence. On Novenmber 15,
2001, Judge Al bert Matricciani denied the notion. Thereafter,
appel l ant noted this appeal.

The 2001 Modti on

Appel |l ant contended in his Septenmber 4, 2001 Mdtion To
Correct An Illegal Sentence And For Reduction OF Sentence that
his sentence was illegal because the sentence inposed on July
28, 1983 was anbi guous and because the conm tnent records were
incorrect. He also asserted that the conm tnment records were
changed on May 17, 1990, wi thout notice and an opportunity to be

heard. Appellant further argued that the policy of the Parole



Comm ssi on, Commi ssi oner of Corrections, and Governor G endeni ng
effectively rendered his sentence one of |ife w thout parole,
and therefore nade it an illegal sentence. He al so cont ended
that the sentence was the result of “constructive fraud,” a
“m stake” or “irregularity.”?
The Rel evant Order
As expl ained earlier, Judge Matricciani deni ed appellant’s

noti on, reasoning:

[Pletitioner’s allegations regarding the

anbiguity and illegality of his sentences

have already been addressed by Judge Caro

Smith in her nmenmorandum dated April 16, 1999
wherei n she denied petitioner’s petition for

post-conviction relief. Judge Smith found
“no fatal anmbiguity or illegality in
Petitioner’s sentences.” . . . [She] also

concluded that “Petitioner’s claimthat the
Court erred when it rewote Petitioner’s
comm tnment records on May 17, 1990 without
benefit of a hearing as required by Maryl and
Rul e 4-345(c)” was without nerit.

I n addition, Judge Matricciani concluded that appellant’s
conpl aint that his sentence was rendered illegal by the policies
of Governor G endening and the Parol Comm ssion was foreclosed
by the Court of Appeals’ decision in State v. Kanaras, 357 M.
170, 185 (1999). He further ruled that appellant’s nmotion to

reduce the sentence was untinmely under M. Rule 4-345(b), and

2Al t hough the State addresses the policies of the Parole
Comm ssion and Governor G endening in its brief, appellant
apparently has abandoned those issues on appeal.
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t hat the sentence was not due to fraud, irregularity or m stake.
DI SCUSSI ON
l.
The Motion Court Did Not Abuse Its Discretion In Failing
To Make Its Owmn Determ nation On The Merits Regarding
Whet her Appellant’s Sentence Was |11 egal

Appel l ant contends that Judge Matricciani abused his

discretionin failing to make his own factual findings regarding

appellant’s all egations. The State responds that the doctrine

of res judicata is applicable. It further contends that Judge

Matricciani properly rejected appellant’s notion to reduce his
sentence as untinely, and that there was no m stake or
irregularity that would permt a |ater notion.

Res Judi cata
The doctrines of res judicata and col | ateral estoppel apply
to crimnal as well as civil cases. See Cook v. State, 281 M.

665, 668, cert. denied, 439 U S. 839, 99 S. C. 126 (1978).

[Under the doctrine of res judicata,
soneti mes known as direct estoppel, a final
and valid judgnent rendered in one
proceedi ng between two parties operates as a
bar in a second proceedi ng between them on
all mtters that have been or could have
been decided in the original litigation,
where the second proceeding involves the
sanme subject matter as the first cause of
action.

ld. at 668.



Md. Rul e 4-345(a), however, “creates a limted exceptionto
the general rule of finality, and sanctions a nethod of opening
a judgnent otherwi se final and beyond the reach of the court.”
State v. Giffiths, 338 Ml. 485, 496 (1995). For instance, the
rule of res judicata is inapplicable to habeas corpus
proceedi ngs. See Hines v. Warden, 236 M. 406, 408-09 (1964).
Cases deci ded under fornmer Federal Rule of Crimnal Procedure
35(a)(“Fed. R Crim P.”), which provided that an illegal
sentence may be corrected at any tinme,3® have held that res
judicata is inapplicable to those proceedings as well. See
United States v. Mazak, 789 F.2d 580, 581 (7th Cir. 1986);
Ekberg v. United States, 167 F.2d 380, 384 (1st Cir. 1948).

This does not nean, however, that a court is required to
consi der anew repeated notions by a litigant setting forth the
same facts and contentions.

Law Of The Case

““IQ nce a decision is established as the controlling | egal

rul e of decision between the sane parties in the same case it

continues to be the law of the case.’” Hagez v. State, 131 M.

SFederal Rule of Crimnal Procedure 35 was changed by the
Sentenci ng Ref orm Act of 1984, which was enacted on Cctober 12,
1984 and becane effective in Novenber of 1987. The anended rule
created new procedures for correcting or reducing federal
sent ences.



App. 402, 418, <cert. denied, 359 M. 669 (2000)(citation
omtted). “[A] trial court ruling may stand as the |aw of the
case when no appeal is taken fromit.” Ral key v. M nnesota
Mning and Mg. Co., 63 M. App. 515, 521 (1985). See also
Baltinore Police Dept. v. Cherkes, 140 M. App. 282, 301-02
(2001) (recogni zing the |l aw of the case doctrine but holding it
to be inapplicable “*between courts of coordinate jurisdiction
before entry of a final judgnent’”)(citation omtted).

Al t hough the issue is one of first inpression in Maryl and,
extraterritorial courts have held that the doctrine of the |aw
of the case is applicable to a notion to correct an illegal
sent ence. In United States v. Mzak, 789 F.2d 580 (7th Cir.
1986), Mazak argued on direct appeal that his consecutive prison
terns were barred by the constitutional prohibition against
doubl e j eopardy. His argument was rejected, and his sentence
af firnmed. Mazak then noved in the trial court to correct an
illegal sentence under Fed. R Crim P. 35(a), advancing the
sane grounds rejected in his direct appeal. The trial court
addressed the nerits of Mazak’ s argunent, but ultimately denied
his notion. Consi dering Mazak’s appeal of that denial, the
Seventh Circuit Court of Appeals held that the doctrine of the
| aw of the case applied.

[Once this court has decided the nerits of



a ground of appeal , t hat deci si on
establishes the law of the case and is
bi nding on a [trial] judge asked to decide
the sanme issue in a | ater phase of the sane
case, unless there is sone good reason for
reexamning it. And simlarly we wll be
bound on a subsequent appeal, subject always
of course to the flexible contours of the
| aw of the case doctrine.

ld. at 581.
In Paul v. United States, 734 F.2d 1064 (5th Cir. 1984),

Paul earlier had been granted relief by the Fifth Circuit Court

of Appeals pursuant to Fed. R Crim P. 35. See United States
v. Ednonson, 659 F.2d 549, 550-51 (5th Cir. 1981). In its
deci sion in Edmonson, the Court directed the trial court as to
t he maxi num sentence it could inpose. See id. at 551. After

re-sentencing, Paul filed a second notion to correct his
sent ence. Applying the law of the case doctrine, the Fifth
Circuit declined to reconsider the issues previously decided in
Edmonson. It expl ai ned:

The “law of the case” rule is based on
the salutary and sound public policy that
litigation should come to an end. It is
predi cated on the prem se that “there would
be no end to a suit if every obstinate
litigant could, by repeated appeals, conpel
a court to listen to criticisnms on their
opi nions or speculate of chances from
changes in its menbers,” and that it would
be inpossible for an appellate court “to
perform its duties satisfactorily and
efficiently"” and expeditiously “if a
guestion, once considered and decided by it
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were to be litigated anew in the same case
upon any and every subsequent appeal”
t her eof .

VWi le the “l aw of the case" doctrine is
not an inexorable command, a decision of a
| egal issue or issues by an appellate court
establishes the “law of the case” and nust
be followed in all subsequent proceedings in
the same case in the trial or on a |ater
appeal in the appellate court, unless (1)
the evidence on a subsequent trial was
substantially different, (2) <controlling
authority has since nade a contrary deci sion
of the | aw applicable to such i ssues, or (3)
t he decision was clearly erroneous and woul d
work a mani fest injustice.

Paul , 734 F.2d at 1065-66 (citation and footnotes omtted and
enphasi s added).

In Brittinghamv. State, 705 A 2d 577, 578 (Del. 1998), the
Suprenme Court of Del aware consi dered a consol i dated appeal from
the denial of two notions to correct an illegal sentence under
Del aware Rule 35(a), which “permts the Superior Court to
correct an illegal sentence ‘at any tine.’” Brittinghanm s
sentence and convi ction previously had been affirmed on appeal.
His motion for post-conviction relief had been denied and that
deni al had been uphel d on appeal. See id. The Brittingham Court
held that Brittingham s conplaints were outside the purview of
Rule 35(a) because they involved the wvalidity of prior
convictions. It also recognized, however, that the |law of the

case doctrine “bars relitigation, under Rule 35(a), of an



‘“illegal sentence’ where that issue has been previously decided
by this Court.” 1d. at 579.

Simlarly, in Wite v. State, 651 So. 2d 726 (Fla. App.
1995), approved on other grounds, 666 So. 2d 895 (Fla. 1996),
the Florida Court of Appeals considered the denial of a notion
to correct an illegal sentence. 1In the notion, Wite contended
that he was inproperly sentenced as a viol ent habitual offender
because the predicate offense was a manslaughter conviction
resulting from an autonmobile offense. See id. Because Wite
previously had contested his sentence on the sanme ground in a
di rect appeal, the Florida Court of Appeals held that the | aw of
the case doctrine precluded him from raising the issue again.
See id.

We agree with these courts that the law of the case is
applicable to nmotions to correct an illegal sentence. Judge
Byrnes heard and decided the issue presented by appellant, and
t hat decision was not appealed. Judge Matricciani was not
required to consider anew the same allegations previously
litigated.

Judge’ s Acceptance OF Prior Ruling

Judge Matricciani did not abuse his discretion in adopting

the rationale of Judge Smith in ruling on appellant’s petition

for post-conviction relief. Al t hough trial judges need not
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accept prior decisions of judges of the same court, they are
free, in their discretion, to do so. See Cherkes, 140 M. App
at 300; Commercial Union Ins. Co. v. Porter Hayden Co., 116 M.
App. 605, 638, cert. denied, 348 M. 205 (1997).

“At Any Tinme”

Md. Rul e 4-345(a) provides that “[t]he court may correct an
illegal sentence at any tine.” Appellant apparently interprets
this to nean that the court nust exercise its discretion to
consider the nerits of such a contention anew each time a notion
is filed.

The Court of Appeals considered the purpose of the phrase
“at any time,” as used in the Maryl and Post-Conviction Act, 4 in
Roberts v. Warden, 221 Md. 576, 579-80 (1959), cert. denied, 362
US 953, 80 S. Ct. 866 (1960). It held that the phrase
permtted consideration of an illegal sentence even before the
| egal portion of a defendant’s sentence had been conpleted.® In

McMannis v. State, 311 M. 534, 540 (1988), the phrase was

“The Maryl and Post-Conviction Act was fornmerly codified in
Md. Code (1957, 1996 Repl. Vol.), Article 27 secs. 645A et. seq.
I n 2002, the Act was repealed and rewitten as Ml. Code (2002),
secs. 7-101 et. seq. of the Crimnal Procedure Article.

SRoberts v. Warden, 221 Md. 576 (1959), cert. denied, 362
US 953, 80 S. Ct. 866 (1960), was overruled by MMnnis v.
State, 311 M. 534, 541 (1988), to the extent that Roberts
suggested that a petitioner being in custody was not a
requi rement for relief under the Post-Conviction Procedure Act.
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interpreted to permt a petition to be filed “even while a
direct appeal is pending, or long after the time for a direct
appeal has passed[.]”

The effect of Md. Rule 4-345(a) was considered in Wl czak
v. State, 302 M. 422, 427 (1985). In Wal czak, the Court of

Appeals held that an allegedly illegal sentence could be
chal | enged on direct appeal even if there had been no objection
to the sentence on that basis at the trial |evel.

[When the trial court has all egedly inposed
a sentence not permtted by law, the issue
should ordinarily be reviewed on direct
appeal even if no objection was nade in the
trial court. Such review and correction of
an illegal sent ence I's especially
appropriate in light of the fact that Rule
4-345(a), formerly Rule 774 a, provides that

"[t]he court may correct an illegal sentence
at any time." Thus, a defendant who fails to
object to the inposition of an illegal

sentence does not waive forever his right to
chal l enge that sentence. Moreover, because
the defendant would be entitled to post
conviction relief if a sentence is clearly
illegal although not objected to at trial
interests of expedition and judicial econony
support review of the sentence on direct
appeal .

ld. (citations omtted).

Clearly, the “interests of expedition and judicial econony”
woul d not be served if the sentence alleged to be illegal could
be chall enged repeatedly even after it had been addressed on

direct appeal. See id. Thus, Judge Matricciani properly
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exercised his discretion in declining to consider anew the
anmbiguity or illegality of appellant’s sentences.
1.

The Motion Court Did Not Err In Accepting The Post-Conviction
Court’s Determ nation That Ml. Rule 4-345(d) Was Not Viol ated

Appel | ant next contends that Judge Matricciani erred in
adopting the post-conviction court’s determ nation that the
circuit court did not violate MI. Rule 4-345(d) in nodifying
appellant’s commtnent records w thout a hearing. Thi s
contention clearly lacks nerit. M. Rule 4-345(d) provides that
“[t]he court may nodify, reduce, correct, or vacate a sentence
only on the record in open court, after hearing from the
defendant, the State, and from each victim or victims
representative who requests an opportunity to be heard.” Thus,
it is the sentence, not the commtnment records, that cannot be
nodi fi ed, reduced or vacated w thout a hearing. Here, the court
did not nodify, reduce or vacate appellant’s sentence; rather,
it corrected his comm tnment records. Comm tment records are
governed by M. Rule 4-351, which does not nention a hearing,
rather than by Rule 4-345(d). There was no error.

JUDGMENT AFFI RMED; COSTS
TO BE PAI D BY APPELLANT.
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