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I n Oct ober 1999, Hadden Clark (“Clark”) was convi cted of the
nmur der of M chelle! Dorr (“Mchelle”). Prosecutors were able to obtain
a second- degree nurder conviction despite the fact that Mchel | e s body
had not then been | ocat ed.

After darkfiledthistinely appeal, he el ected to cooperate with
Mont gonmery County, Maryl and, authorities. On January 7, 2000, d ark
| ed policeto awodedravine near Route 29 in Silver Spring, Mryl and.
There the police found Mchelle's grave site.

Inthis appeal, Cl ark does not contend that the State failedto
produce suffici ent evidence to prove he nurdered M chell e. Instead, he
contends that the | ower court commttedreversibleerror infailingto
dismss hisindictnent, failingtostrikejurors for cause, failingto
suppress various itens of evidence that were (allegedly) illegally
obt ai ned, i nproperly adm tting evidence agai nst him and i nproperly
restricting his counsel’s cross-exam nation of certain key w tnesses.

Part | of this opinionsunmarizes evidence i ntroduced at trial,
as wel | as testinony consi dered at numerous noti ons hearings hel d prior
totrial. W have excluded many facts that do not concern the issues

raised in this appeal.

IIn the transcript, the victims name is spelled “Mchelle,” but in nunerous
newspaper articles her nane is spelled “Mchele.” We have used the spelling
adopted by the court reporter.



l.

On Saturday, May 31, 1986, M chell e Dorr, age si x, di sappear ed.
That di sappear ance caused an i ntensi ve i nvesti gati on by t he Mont gonery
County police. Wdespread nedia attention was al so focused upon
M chel |l e’ s di sappear ance.

| mredi atel y prior to her di sappearance, M chel |l e had been st ayi ng
with her father, Carl Dorr, at his honme on Sudbury Road in Silver
Spring, Maryl and. One house separated the hone of Geoffrey Cl ark,
appel l ant’ s brother, fromCarl Dorr’s hone. Livingwth Geoffrey dark
at thetinme of Mchelle’ s di sappearance was hi s daughter, Elizabeth,
and appel |l ant. Elizabeth was about M chel |l e’ s age and her frequent
pl aymat e.

Carl Dorr reported Mchelle missingtothe police shortly after
4 p.m on May 31, 1986. He toldthe policethat when he | ast sawhis
daught er she had been i n a wadi ng pool in his backyard, dressed only in
a pi nk and whi t e pol ka-dot bathing suit. He said he di scovered her
m ssing about 4 p.m Initially hethought that she m ght be pl ayi ng
w th El i zabeth G ark, but her father told hi mthat he and El i zabet h had
not returned home until about 3 p.m and that they had not seen
M chel l e that day.

Shortly after Mchell e s di sappearance, M. Dorr told the police
t hat he was not sure exactly when he had | ast seen hi s daughter, but he
knewit was after she had eaten lunch. Heinitially estimtedthat he

saw her |ast about | p.m, but afterwards his tinme estimtes varied.



Appel | ant wor ked, on May 31, 1986, as a chef at t he Chevy Chase
Country Club (“the Country Club”) | ocated on Connecti cut Avenue i n
Mont gonery County. On that day, accordingtolater trial testinony, he
was i nthe process of novi ng out of his brother’s hone on Sudbury Road.
That hone i s about ten m nutes driving di stance fromt he Country d ub.
Records kept by the Country Club showthat at 2:46 p.m on May 31
appel l ant started work.

During the first two weeks of June 1986, police intensively
canvassed t he nei ghbor hood where M. Dorr livedinanattenpt tofind
wi t nesses who m ght have i nformati on about M chel | e’ s di sappear ance.
Anong t hose i nt ervi ewed wer e Jonat han Bi nder and his wi fe. The Bi nders
lived at 9127 Sudbury Road, which was between the Clark’ s and t he
Dorr’ s residences. The Binders toldthe policethat on May 31, between
11:30 a.m and 12: 20 p.m, they left their hone to go to a bapti sm
Before they l eft, M. Bi nder sawappel | ant novi ng a duffl e bag and a
trunk into his white pickup truck.

O Nei | Cammock was wor ki ng for the Bi nders on May 31, starting at
8a.m Inthe afternoon, after he had fini shed his work, he went to
the Clarks’ residence to use a phone.

M . Camock was i ntervi ewed by a police officer on June 9, 1986.
The officer’s notes regarding that interview read as foll ows:

Left the Bi nder resi dence, then used phone
at Clark residence. A male, does not know his
name, was at the house and let himin the

resi dence viathe side door. Usedthe phonein
t he kitchen.



Said this white male had a small white
female with himand that it was not M chell e.
After using the phoneinanattenpt toget aride
home, he left and wal ked hone.

Stated the white man was still at the house
withthe white femal e child, packing thingsin
the truck.

Wt hi n ni ne days of M chell e’ s di sappearance, Mont gonery County
police detectives interviewed appellant twice. On June 5, Detective
Wayne Farrell saw appel |l ant | oadi ng his white pickup truck in the
driveway at Geoffrey Cark’s residence. Oficer Farrell stopped, and
appel I ant tol d hi mt hat he had been at hi s brother’s home on t he day of
M chel | e’ s di sappear ance but had only been there for approxi mately two
mnutes tofeed hisrabbits. Accordingto Detective Farrell, appel | ant
was “preoccupi ed” at thetime of thefirst interview, and accordingly,
the first interview was brief.

Three days | ater, appel | ant was questi oned nore i ntensely by t he
police. Appellant told Detective Farrell and anot her police officer
t hat he had been at hi s brother’s hone between 1: 30 and 1: 45 p. m on
May 31 and had al | owed a man, fitting M. Cammock’ s description, to use
the tel ephone. When the questioning segued to matters dealing
specifically with Mchell e’ s di sappearance, appel |l ant’s deneanor
changed — according to later trial testinony of police officers who
wer e present.

Duri ng the second i nterview, appel | ant asked t o use t he bat hroom
Wil e inthe bathroom appellant cried and vom ted. When one of the

police of ficers asked hi mto tal k about what he had done to M chel | g,



appel l ant replied, “I don’t know. | may have bl acked out. | nay have
done sonet hing.” Afterwards, appel |l ant hel d hi s head and r ocked back
and forth and sai d, once agai n, “I may have done sonet hing. | nmay have
bl acked out.” Appellant then asked to speak with his psychiatrist.
The police granted the request. After a conversation with his
psychi atrist, appel |l ant asked to | eave pol i ce headquarters, and he was
permtted to do so.

Despite appel |l ant’ s strange behavi or during the second police
interview, he was not, initially, the prime suspect in the
di sappearance. Mchelle's father was. Accordingly, M. Dorr was
subj ected to frequent and extrenel y i nt ense questi oni ng by the poli ce.
The | ead i nvestigator, Lieutenant M chael Garvey, |ater admtted t hat
he “played on [M. Dorr’s] enotions” and was

[e] xtrenmely aggressive to the point where we

woul d yell and scream | woul d yell and scream

at him | would use profanity. | woul d accuse

hi mof things [such as killing M chel | e and bei ng

a negligent father]. Basically just to break him

down as best | coul d, get hi menotional |y upset

and t hen cone back and ask questi ons of what he

di d or what he thought. | would usethetactic

of just suppose sonet hi ng happened and tel |l ne

how you think it would happen .
| nadditionto conducting such interrogations, police kept M. Dorr
under surveill ance, tapped his phone, revi ewed his bank and vi deo
rental records, questioned his enployers, co-workers, friends,
nei ghbors and famly, and used “outside private search agencies.”

Duri ng t he weeks and nont hs foll ow ng M chel | e s di sappear ance,

M. Dorr had a seri es of nervous breakdowns. He had del usi ons t hat he



was Jesus Chri st and was capabl e of bringing Mchelle backtolife. He
was hospitalized, and when he was rel eased, the police continuedto
investigate him He then suffered another nmental breakdown.

M. Dorr made several incrimnating statenments to the police
during the course of their investigation. Inone statenent, he cl ai ned
to have suffocated M chel | e and put her body i n a sewer; in another, he
said that he had buried her near his father’s grave.

I n May of 1988, M chel |l e’ s not her nade an appear ance on “Anmerica’s
Most Want ed” and tol d a nati onal tel evision audi ence that M. Dorr had
killedtheir daughter. Wen M. Dorr sawthe program he went to his
ex-wi fe’'s house and denmanded to be | et i n, sayi ng that he knewwhere
M chell e was and the truth was going to “burn a hole in your soul.”

I n Cct ober 1992, Laura Hought el i ng di sappeared. M. Houghteling
was a twenty-three-year-ol dresident of Montgonery County. Appell ant
had, at one ti me, worked as a handyman at t he Hought el i ng resi dence.
Laur a Hought el i ng’ s di sappearance, |li ke Mchelle’s, provoked great
nmedia attention in the Washi ngton netropolitan area.

By the latter part of Cctober 1992, appel | ant had becone t he prinme
suspect i nthe di sappearance of both Laura Houghteling and M chel | e.
Appel | ant was questi oned by t he pol i ce on Cct ober 24, 1992, about both
of the di sappearances.

On Cctober 31, 1992, appel | ant unexpectedly arrived at t he Rhode
| sl and honme of his sister, Allison Huggins. Inlater testinony, M.

Huggi ns descri bed her brother as appearing “very di shevel ed and very



nervous . . . very agitated.” She had never before seen hi mt hat way.

Appel | ant tol d her that the police were “tryingtopinacrinme onhim
because he was a honel ess nan.” On t he sane day, appel |l ant went to the
Clark famly plot inacenmetery inWlIlI|fleet, Massachusetts, where he
canped for the night.

Appel l ant returned to Maryland shortly after his trip to
Massachusetts, and on Novenber 6, 1992, t he Mont gonery County police
conducted a | engt hy i nterrogati on concerni ng t he di sappear ance of both
Laura Houghteling and M chel |l e. Thereafter, appellant’s truck was
searched. The police found variousitensinthe truck, includingan
eyegl ass case packed with dirt and a map of a cenetery.

Duri ng questi oni ng on Novenber 6, appel | ant was depri ved of sl eep.
Addi tionally, he repeatedly asked to consult with counsel — but the
requests were denied. Despite these violations of his rights,
appel lant did not incrimnate hinmself inthe matter of Mchelle’'s
di sappear ance.

| n January of 1993, police were able to determ ne that the nmap
found in appellant’s car depicted the cenetery i n Massachusetts t hat
appel l ant had visited on COctober 31, 1992. On January 3, 1993,
Sergeant Arthur Parker, of the Wellfleet, Massachusetts, police
departnment, went tothe cenmetery and noticed that topsoil withinthe
Clark fam |y cenetery plot was “di sturbed.” The |l ocation of this

di st urbance corresponded cl osely to an asteri sk onthe map foundin



appel l ant’ s pi ckup truck. In addition, he noticed rust marks on a
cenetery marker near the Clark famly plot.

Bar bar a Mur phy, the cenetery caretaker, told Sergeant Parker t hat
the groundinthe Clark pl ot had not been di sturbed the | ast tine she
had been there on October 14, 1992. Bruce Hall, an FBI expert
know edgeableinthe fieldof soil conpari sons, exam ned part of the
under carri age of appel |l ant’ s truck (sei zed by pol i ce on Novenber 6) and
found that the soil consisted of the sanme essential m nerals as the
rust marks | eft onthe cenmetery marker. He al so di scovered that the
di sturbed soil area of the Clark fam |y pl ot was the |likely source of
the dirt contained in the eyeglass case found in appellant’s truck.

Massachusetts State Trooper Kat hl een Barrett, the handl er of a
cadaver dog naned Dan, brought Danto the Wl | fl eet cenetery on January
3, 1993. Cadaver dogs are trained to recogni ze the scents of bl ood,
ti ssue, and deconposition of humans. On January 3, Trooper Barrett
rel eased Dan in the Wellfleet cenmetery. Dan criss-crossed the
cenetery, thenindicated an alert inthe area of the soil disturbance,
whi ch was near a headstone marked “Cl ark.” Barrett took Dan asi de and
wai t ed whi |l e other officers transferred soil (fromthe pl ace where Dan
had al erted) ontoatarp. She thenrel eased Danto search again. This
time, Dan alerted onthe soil Iying onthe tarp and not on the hole
fromwhich the soil had been excavat ed.

The second cadaver dog to search the Wel | fl eet cenetery was a

cani ne naned Panzer owned by t he Rhode | sl and St ate Police. Panzer



wor ked her way t hrough the cenetery for twelveto fifteen m nutes, then
al erted on an area behi nd appel | ant’ s grandf at her’ s grave, whi ch was
t he same pl ace where Dan had initially al erted. Panzer and hi s handl er
returnedtothe cemetery on al ater date. The handl er started Panzer
froma different | ocation, but the dog worked her way back to t he sane
spot and al erted once nore. The alert was “l ess i ntense,” however,
than it had been earlier.

I n 1993, appel |l ant pled guilty to second-degree nurder of Laura
Hought el i ng and was sentencedto thirty-years i npri sonnent for that
crinme.

Accordingto later trial testinony, appellant, while inprisoned
for the Houghtel i ng nurder, tal ked, at various tines, tofive prison
i nmat es about t he di sappearance of M chel |l e Dorr and rmade i ncri m nati ng
statements to all of them Wat appellant toldtwo of theseinmatesis
irrelevant for our purposes — but what he all egedly said to three
others is rel evant.

I n August 1994, two prison inmates, John Friendly and Ben
Chanbers, decidedtotry to get i nformation fromappel |l ant concerni ng
M chel | €' s di sappearance i n hopes of receiving nore | eni ent treat ment
by the authorities. The two devised a schenme by which they woul d
convi nce appellant totell themwhat had happened by pret endi ng t hat
they were goingto wite a book about appellant’s life. Infurtherance
of this schenme, Friendly asked appel |l ant if he had killed M chel |l e, and

appel l ant (all egedly) replied, “Yeah.” Appellant thentold Friendly



t hat the nmurder had happened whil e he was in his brother’s house.
Appel I ant expl ai ned t hat he had heard a noi se upstairs; he went out to
his truck to retrieve his knives and returned with a twel ve-inch
but cher knife. Appellant found Mchelle playing in his niece’s
bedroom he then slashed her with his knife. The bl ow al nost
decapitated M chelle. After the killing, appellant placed Mchelle’s
body i n a green trash bag, put the trash baginto a duffle bag, and put
the duffl e baginthe back of histruck. Healsotold Friendly that he
had cl eaned up El i zabet h’ s roomvery well, gettingrid of everything
t hat had blood onit. Hethendrove his truck part way tothe Country
Cl ub, unl oaded hi s bicycle fromthe back of the truck, and bi ked t he
rest of the way to his place of enpl oynent. Appellant told Friendly
t hat he knew M chel | e because she al ways canme to hi s brother’s house to
play with his niece. Chanbers added a few details but basically
cl ai med t hat appel | ant had tol d hi mt he sanme story as t he one rel at ed
by Friendly.

Janmes Beckette testified that he was a friend of appellant’s
bet ween Sept enmber 1995 and May 1996 while the two were i nmat es at
Hager st own. Beckette recounted that once, when he and appel | ant were
chatting, appellant admtted that he had killed M chel |l e. Appel | ant
added t hat he had known M chel l e as a fri end of his niece. Beckette
i nquired, “Wiy did youdo it?” and appellant replied, “I didn't neanto
doit.” Beckette described appellant as “deep inthought . . . al nost

childlike. . . very worried, very upset” duringthis conversation.
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Abruptly, however, appellant “cane out of afog. . . realized what he
had said to ne,” and stated that he did not want to tal k about the
subj ect any nore.

Beckette read a newspaper articl e about the Dorr case t hat naned
t he det ectives who were still investigatingthe di sappearance. He then
contacted the detectives naned in the article and told them of
appel l ant’ s conf essi on.

On Sept enber 23, 1998, appel |l ant was i nterrogat ed at | engt h by
Mont gomery County police officers. Theinterrogation was vi deot aped
and | ater playedtothe jury at appellant’s trial, after it had been
redactedtoelimnate all references tothe Laura Houghtel i ng case. In
the i nterview, appellant deni ed maki ng i ncrim natory statenents about
M chel | e’ s di sappearance to any of his fell owi nmates. He acknow edged
t hat he knew M chel | e because she was a pl aynmat e of his niece. He al so
acknow edged, anbi guously, “I m ght have seen [ M chel |l e] whil e she was
aliveinthe house.” He adm tted havi ng been at his brother’s hone the
day M chell e disappeared but deni ed speaking with M. Canmock.
Arguably, his denial that he had spoken with M. Cammock contr adi ct ed
what he told the police on June 8, 1986.

Appel | ant saidinthe Septenber 23, 1998, interviewthat he rode
hi s bicycletowork onthe day M chel | e di sappear ed and esti mat ed t he
bi ke trip t ook approxi mately an hour. He stated that he was novi ng out
of his brother’s house that day due to probl ens he was having with

Geoffrey.
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During t he Sept ember 1998 i ntervi ew, appel | ant provi ded detail s
regardingthetrip he took to Wellfleet cenetery |atein Cctober 1992.
He said that he |l eft Maryl and because t he police investigati on made him
unconf ortabl e. He acknow edged t hat he usual |y carri ed shovel s and
ot her toolsinhistruck for | andscapi ng work. Asked about the topsoi l
di sturbance inthe Clark plot at the cenetery, he specul ated t hat
“[s] omet hi ng got dug up. Maybe sone dog was | ooki ng f or sone bones .

maybe a cat.” Appellant was questioned extensively about
i ncidents not directly concerning M chel |l e s di sappearance. To t hese
guestions, he denonstrated a cl ear recol |l ecti on of events. Yet, when
he was asked about matters directly connected with Mchelle’'s
di sappearance and his visit tothe cemetery inlate October 1992,
appel lant’s nmenory seemed hazy. When asked about his ability to
remenber sone t hi ngs, but not ot hers, appellant replied, anbi guously,
“You make ne remenber. Wen you do sonet hi ng pai nful, you don’t want
to remenber.”

I n 1998, appel | ant was i ncar cer at ed i n Hager st own wher e Thonas
Sheasl ey, a correctional caseworker, was enpl oyed. M. Sheasl ey got
along well with appellant and at trial testified as to three
conversations he had wi t h appel | ant that (arguably) incrimnatedthe
|atter. Those conversations will be described, infra, in Part VI.

Because of what Clark told his fellowprisonmtes, the police
sprayed El i zabet h A ark’ s bedroomwi th | um nol, a chem cal that causes

bl ood (i nvisibletothe naked eye) to becone | um nescent. Usingthis
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prelimnary test, bl ood was found on and i nthe bedroom s hardwood
floor. The areas of | um nescence were t hen swabbed for anal ysi s and
the fl oor was renovedinits entirety and subjectedto further testing.

FBI forensic consul tant Robert Spal di ng, an expert in serol ogy and
bl ood pattern anal ysis, found that the fl oor contai ned evi dence of
bl ood in eighty-fivelocations, indicatingto himthat there was nore
bl ood present t han woul d have cone fromnormal chil dhood m shaps, such
as nosebl eeds, etc. Spal ding believedthat a beach towel coul d have
been used to absorb a | arge quantity of blood that had once been
present .

Def ense wi t ness Megan Cl enent, an expert in m tochondri al DNA
anal ysis, tested the fl oor sanpl es, perform ng conparisons withthe
bl ood of M chell e’ s not her and of appellant. C enent concl uded t hat
the DNA extracted fromthe fl oor sanpl es coul d not have cone from
appel I ant, nor coul d t he bl ood have cone fromM chel | e or any ot her
child of Mchelle s nother. Sone of the blood onthe floor, however,
was insufficient in quantity to perform DNA testing.

Addi tional facts will be set forth as necessary to answer the

el even questions appell ant presents.

1.
Appel l ant first contends that the indictnment handed down by a
Mont gomery County grand jury shoul d have been di sm ssed because an

assistant state’s attorney i ntenti onal | y wi t hhel d excul pat ory evi dence.
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I n support of that contention, appellant focuses on the expert
testi mony of Susan Ball ou, who toldthe grand jury that results of the
DNA tests of bl ood recovered fromthe floor of Elizabeth Clark’s
bedr oomcoul d have conme fromappel | ant or fromM chel |l e Dorr, but that
the tests were i nconcl usive. That testinony was believedto betrue by
t he wi t ness. But unknown to Ms. Bal | ou when she testified before the
grand jury, but known at that time by an assi stant Mont gonmery County
prosecutor, was the fact that additi onal DNAtesting had been perforned
by a different | aboratory and t hat these | ater DNAt ests had excl uded
both M chel | e and appel | ant as t he source of the bl ood. Therefore, the
grand jury was l ed to believe that the DNAtests did not rul e out the
possibility that the blood tested was that of either Mchelle or
appel | ant. Because the State did nothing to correct this
m sinformati on, appellant’s counsel argues that theindictnment inits
entirety should have been di sm ssed. ?

On Sept enber 21, 1999, Judge Paul Wi nstein conducted a hearing
regardi ng appellant’s notion to di sm ss based upon prosecutori al
m sconduct before the grand jury. Judge Weinstein found that an
assi st ant Mont gonmery County prosecut or knew of the nore recent DNA | ab
test when Ms. Bal | ou appear ed before the grand jury. He al so found,

however, that the failure to di sclosethe results of the nost recent

2At trial, the jury was told that the DNA test results showed that neither
Mchelle Dorr nor appellant were the sources of the blood that was tested. Thi s
did not necessarily nmean, however, that Mchelle had not bled to death there.
This latter statenment is true because many of the blood spots in the room did not
contain enough naterial to performa DNA test.
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lab test to the grand jury was i nadvertent. He concluded that the
prosecutor’s unintentional failureto disclose excul patory material did
not warrant a disnissal of the indictment. W agree with Judge
Wei nstein’s concl usion.

The grand jury is aninquisitional and accusatory
body. It does not determne the guilt or
i nnocence of the accused as that decisionis
vestedinthe petit jury or court, if there be a
non-jurytrial. That anindictment i s founded on
t ai nt ed evidence i s no ground for di sm ssal .

The rul es of evidence are not applicableto
grand jury proceedings.

Hopkins v. State, 19 M. App. 414, 426 (1973).

N net een years after we deci ded Hopki ns, the United States Suprene
Court said:

The grand jury’s functi onal i ndependence fromthe
Judi ci al Branchis evident bothinthe scope of
its power toinvestigate crimnal wongdoi ng and
i nthe manner i n which that power i s exercised.

G ven the grand jury’ s operational separateness
fromits constituting court, it shoul d cone as no
surprise that we have been reluctant to i nvoke
t he judicial supervisory power as a basis for
prescri bing nodes of grand jury procedure.

It is axiomatic that the grandjury sits not to
determ ne guilt or innocence, but to assess
whet her there i s adequat e basis for bringinga
crim nal charge. . . . As a consequence, neither
inthis country nor in Engl and has t he suspect
under i nvestigation by the grand jury ever been
t hought to have a right to testify or to have
excul patory evi dence presented.

United States v. Wlliams, 504 U.S. 36, 48-52 (1992) (citations

omtted) (enphasis added). Thus, theWllians Court refusedto di smss
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t he def endant’ s i ndi ct nent under federal rul es that were designedto
insuretheintegrity of the grandjury’s functions, even though, in
W/l lians, aprosecutor had wi thhel d excul patory evi dence fromt he grand
jury. The Suprene Court saidthat the grand jury had no obligationto
consi der all “substantial excul patory” evi dence, and therefore the
prosecut or had no binding obligation to present it. 1d. at 53.

Al t hough Maryl and appel |l ate courts have heretofore not had
occasion to analyze Wllians, the Court of Appeal s previously has

guoted United States v. Calandra, 414 U S. 338 (1974), for the

principle that

[t]he grand jury’s sources of information are
wi del y drawn, and t he validity of an i ndi ct nment
is not affected by t he character of the evidence
considered. Thus, anindictnent validonits
face i s not subject to chall enge onthe ground
that the grand jury acted on the basis of
i nadequate or inconpetent evidence. . . .
Everhart v. State, 274 M. 459, 487 (1975).

(Enphasi s added.)
The Maryl and Court of Appeals has also refused to dism ss
i ndi ctments for several other types of flaws all eged to have been

caused by the prosecutor. InBartramv. State, 280 Ml. 616 (1977), the

Court hel d that di sm ssal of the charges was not warranted evenif the
prosecut or made i nproper remar ks about a previous indictnment and
presented the case in a manner that inperm ssibly attenpted to
influencethe grandjury. |d. at 631-33. TheBartramCourt quoted,

with approval, fromUnited States v. Swift, 186 F. 1002, 1018-19 (N D.

[11. 1911), and said:
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The authorities cited by defendants, in
which indictments were quashed because the
accused was cal |l ed before the grand jury and
exam ned, or because private counsel was
permttedto appear and address the grand jury,
are not inpoint. Inthose cases theindictnents
wer e quashed, not because i nconpet ent evi dence
was recei ved, but because t he proceedi ngs of the
grand jury were unconstitutional and unl awf ul .
Clearly, if the grand jury were inproperly
i mpanel ed, or if certain classes of persons
unl awf ul Iy wer e excl uded fromservi ng t hereon,
t he matt er coul d be brought to the attenti on of
t he court, and di sposed of, by a noti on to quash
t he indictnent.

The two propositions are radically
different. It is one thing to quash an
i ndi ct ment because the accused. inviolation of
his constitutional right, i s brought beforethe
grand jury and browbeaten or nmltreated. or
because private counsel is permttedto harangue
the jurors, or because other like fundanent al
wrongs are permtted, and quite another thingto
quash an i ndi ct nent because awitness i s asked
concerning facts which mayhap do not tend to
prove the charge which the grand jury is to
inquire into. The one reaches to the
organi zati onal or fundanental power of the grand
jury to act; the other, grantingthat the grand
jury was properly i npanel ed and had t he power to
proceed, invol ves the propositionthatit acted
upon i hconpet ent evi dence. and t her ef ore r eached
an irrational concl usion.

Bartram 280 Ml. at 625-26 (enphasis added).

InState v. Bailey, 289 Md. 143, 149-150 (1980), the Court not ed

t hat Maryl and’ s appel | ate courts have been “steadfast” i n hol di ng t hat
a notion to dismss is not a proper vehicle for testing the
adm ssibility of testinonial evidence at trial and that a defendant is

not entitledto dism ssal because the prosecuti on presentedtainted

evi dence to the grand jury.
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Appel | ant has directed our attentionto several cases fromsister
jurisdictions where the courts have said that a prosecutor has an
affirmative duty to present excul patory evidencetothe grand jury.?3

Three of those cases ( Frink v. State, 597 P. 2d 154 (Al aska 1979); Mles

v. United States, 483 A 2d 649 (D.C. 1984); State v. Moore, 438 N. W 2d

101 (M nn. 1989)), cite various versions of the ABA Standards for
Crim nal Justice as the basis for requiringthe prosecutor to present
excul patory evidence to the grand jury. The 1980 ABA St andard
provi des: “No prosecutor shall knowingly fail to disclosetothe grand
jury evidence which would tend to substantially negate guilt.” 1ABA

Standards for Crimnal Justice 8§ 3-3.6(b) (2d ed. 1980).

Svaryland Rules of Professional Conduct 3.8 sets forth the specia
responsibilities of a prosecutor. Subsection (d) provides that the prosecutor
in a crimnal case shall

(d) nake tinely disclosure to the defense of al
evi dence or i nformation known to the
prosecutor that tends to negate the quilt of
the accused or mtigates the offense

Maryland Rule 3.8(d) (enphasis added). This rule follows verbatim ABA Mdel Rule
3.8(d). Explaining ABA Rule 3.8(d), one commentator discussed the prosecutor’s
duty to vol unteer excul patory evidence to the grand jury:

Whenever the prosecutor is proceeding ex parte, as in a
grand jury hearing, the ethics rules provides that he
should offer the tribunal “all material facts” whether
or not adverse. On the other hand, as a matter of
constitutional law, a court nmay not dismss an otherw se
valid indictnent on the ground that the governnent
failed to disclose to the grand jury “substantially
excul patory evidence” in its possession

Ronal d D. Rot unda, Leqal Et hi cs The Lawyer’s Deskbook on Pr of essi ona
Responsibility 8§ 29-2.2 (ABA 2000) (citing ABA Mdel Rule of Professional Conduct
3.8(d) (governing ex parte proceedings, including grand jury proceedings).

18



Vi | e t hese rul es and st andards require t he prosecut or to di scl ose
evi dence tending to negate guilt, the District Court in U._S. v.
Mandel , 415 F. Supp. 1033 (D. Md. 1976), expl ained:

Only in a case in which the evidence clearly
woul d have negated guilt or underm ned the
authority of thegrandjuryto act at all should
acourt act. O herw se, acourt runs therisk of
interferingtoonmuchwththe grand jury process
and does so |l argely on t he basi s of guessi ng what
evidence a grand jury mght have found
per suasi ve.
Id. at 1042. Inthe case at hand, the evidence wi thheld clearly would
not have negated guilt.

The out -of -state cases cited by appellant are ones based on
statutes peculiar tothat jurisdictionor are fromjurisdictions whose
rel evant common | aw appear to be different from Maryl and’ s. *

Mor eover, of the cases cited by appellant, only two actually

di sm ssed the i ndi ct ment based on t he prosecutor’s failure to present

excul pat ory evi dence. See Johnson v. Superior Court, 539 P.2d 792, 796

(Cal . 1975) (based on Cal . Penal Code 8§ 939.7); People v. Abbatiello,

494 N. Y. S. 2d 625, 627 (N. Y. Sup. Ct. 1985) (based on New Yor k common

4Connecticut, Hawaii, and Mssachusetts base the prosecutor’s duty to
present excul patory evidence to the grand jury on their state’'s comon |aw
State v. Couture, 482 A 2d 300, 315 (Conn. 1984); State v. Adams, 645 P.2d 308,
311 (Haw.  1982); Commonwealth v. Mayfield, 500 NE2d 774, 778 (Mass. 1986).
Seven cases cited by appellant were based on a state statute or rule: Frink v.
State, 597 P.2d 154, 164 (A aska 1979) (Alaska Criminal Rule 6(q)); State v.
Coconino County Sup. &., 678 P.2d 1386 (Ariz. 1984), rev'd on other grounds,
Arizona v. Mauro, 481 US. 520 (1987) (A RS. 8§ 21-412 provides that grand jury
may request exculpatory evidence); Johnson v. Superior Court, 539 P.2d 792, 796
(Cal. 1975) (Cal. Penal Code § 939.7); State v. Nordquist, 309 Nw2d 109, 118
(N.D. 1981) (statute and common law); State v. Harwood, 609 P.2d 1312, 1316 (Or.
1980) (statute and common law); Strehl v. District Court, 558 P.2d 597, 598-99
(Uah 1976) (statute and common | aw).
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law).> No case cited by t he appel | ant has hel d t hat t he prosecutor’s
failure to disclose excul patory evidencetothe grand juryipsofacto
requi red di smssal of theindictnent. |Inthe cases cited by appell ant,
t he courts appear to have adopted the viewthat in order to dismssthe
i ndi ct nent, the defendant nust showthat, giventhetotality of the
evi dence presented tothe grandjury, the omtted evidence would |ikely
have precluded the grand jury fromarriving at adecisiontoindict the
def endant. Thisis, of course, avery high standard. Appellant made
no such showi ng; in fact, appel |l ant does not even argue that this high
standard was net. Thus, evenif Maryl and adopt ed t he vi ews espoused i n
the jurisdictions cited by appellant, it would be i nproper to di sm ss

appel l ant’ s indictnent.

M.
Appel | ant argues that “thetrial court erredinrefusingtostrike
for cause jurors aware of the fact that appel | ant had been suspect ed of
killing Laura Houghteling, or who coul d ot herwi se not be inpartial as

aresult of nmassive pretrial publicity concerningthe Houghteling and

5'n Abbatiello, a judge on the Suprene Court of New York (a trial court)
di sm ssed the indictment based on New York common | aw stating,

The court recognizes that the District Attorney is initially
under no obligation to present exculpatory nmaterial at the Gand
Jury level. Nor is there any precise formula to determ ne whether,
and under what circunstances, a prosecutor nust present exculpatory
evidence to the Gand Jury. However, if the exculpatory matter is
SO i mport ant as to material ly i nfl uence t he G and Jury’s
investigation, or its introduction would possibly cause the Gand
Jury to change its findings, then it nust be submtted.

Abbatiello, 494 N.Y.S. 2d at 627 (citations omtted).
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Dorr cases.” Appellant points to answers given by ninejurors, each of
whom appel | ant cl ai ms shoul d have been struck for cause.

Appel | ant’ s counsel was given twenty perenptory chal | enges but
used only nineteen. By use of his perenptory chal | enges, none of the
nine jurors actually served on the jury that convicted appel | ant.
Therefore, evenif we assune, arguendo, that the trial judge should
have struck for cause one or nore of the nine chall enged jurors, that
assuned error was wai ved. This principlewas made cl ear i nthe case of

VWitev. State, 300 M. 719, 728-29 (1984), where the Court said: “If

di squalificationfor causeis inproperly denied, but the accused has
not exercised all allowable perenmptory chall enges, there is no

reversible error.” Additionally, inParker v. State, 227 Ml. 468, 471

(1962), the Court stated, “[Wethinkit is clear that the def endant

(who had not exhaust ed hi s chal | enges) was not prejudi ced”; see Thonas

v. State, 50 Md. App. 286 (1981); Earhart v. State, 48 Md. App. 695

(1981); McCree v. State, 33 Md. App. 82 (1976).

I V.
Appel | ant contends that thetrial judge erred in admtting hearsay
evi dence during Janes Beckette’'s testinony.
As al ready nenti oned, Janes Beckette testifiedthat appel | ant
confessed that he had killed Mchelle Dorr. He alsotestifiedthat,
about ei ght een nonths after appel |l ant’ s confession, heread an article

i n The Washi ngt on Post magazi ne about the M chel l e Dorr investigation
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and | earned the nanmes of the detectives who were in charge of the
investigation. Shortly thereafter, he wote aletter totwo detectives
mentionedinthe article. On direct exam nation by t he prosecutor the
foll ow ng occurred:
Q And in the letter that you wote to
Det ective M ke Garvey and Ser geant Bob Phil li ps,
did you tell themwhat you have told this jury
t oday?
MR. SALZMAN [ Def ense Attorney]: Objection.
THE COURT: You can answer yes or no.
THE W TNESS: Yes.

Appel | ant contends that the court erred when it allowed this
answer because it was hearsay and conmes wi thin no exceptiontotherule
barring adm ssi on of hearsay evi dence. Appellant points out that
“hearsay” i s “a statenent, ot her t han one nade by t he decl arant whil e
testifying at thetrial or hearing, offeredin evidence to provethe
truth of the matter asserted.” See Md. Rule 5-801(c). “Statenent”
means “(1) anoral or witten assertion or (2) non-verbal conduct of a
person, if it isintended by the person as an assertion.” See M. Rul e
5-801(a). When M. Beckette answered “yes” tothe question at
i ssue, hewas testifying, ineffect, tothefollowing: Intheletter

that | wote to Detective Garvey andto Sergeant Phillips, | toldthem

the sanme thing that | have told you (the jury).
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We agree that this statenment is hearsay and comes within no
hear say exception.® But “error” for appel |l ate purposes “my not be
predi cated upon arulingthat adnmts or excl udes evi dence unl ess t he
party is prejudiced by theruling. . . .” M. Rule5-103(a). Trial
inthis caselasted ei ghteen days. The fact that the witness’ s version
of what appell ant said did not vary was hardly surprising in that
appellant said so little to Beckette when he confessed.

Mor eover, al nost all of the lay witnesses called by the State
under went cross-exam nation by t he def ense concerni ng i nconsi stenci es
bet ween statenents made pre-trial and their trial testinony. Under
t hese circunstances, if the question callingfor a hearsay answer had
not been asked, the jury woul d have, inall Iikelihood, inferredthat
Beckette’' s statenments were consi stent by the nere fact that he was not

cross-exam ned about any inconsistency.

6ln Joseph Murphy, Maryland Evidence Handbook section 700A (3d ed. 1999),
the aut hor states:

Prior statements nmamde by the person who testified
at trial continue to be treated as hearsay in Maryland.
Under MI. Rule 5-802.1, however, when the out-of-court
declarant testifies at trial, seven kinds of prior
statenents are admssible to prove truth of content
(1) prior inconsistent statements made under penalty of
perjury “at a trial, hearing, or other proceeding or in
a deposition,” (2) prior inconsistent statenments reduced
to witing and signed by the declarant-witness, (3)
prior inconsistent statements contenporaneously recorded
— in substantially verbatim fashion - stenographically
or electronically, (4) prior consistent statements that
rebut clains of inproper notive or fabrication, (5)
prior i dentifications, (6) the victims (consistent)
“pronpt” conplaint of sexually assaultive behavior, and
(7) t he decl arant-wi tness’s “past recol |l ection
recorded.”
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Lastly, the fact that Beckette' s | etter was consistent with his
trial testinmony only marginally bol stered his credibility. Beckette,
like all the “jail house wi t nesses,” was attacked not because hi s nenory
was hazy, but because, according to appellant, he nade up the stories
about appellant’s confessiontow n favor with the authorities who held
hi m capti ve.

Under t hese circunstances, we hold that the adm ssion of the
obj ected-to “yes” answer by Beckette was harnl ess beyond a reasonabl e

doubt .

V.

Appel | ant contends that the trial judge erred in allow ng
Detective Garvey toreadtothe jury his notes fromhis interview of
O Nei |l Cammock on June 9, 1986 — whi ch we quoted verbati min Part |.
Appel | ant cont ends t hat t hose not es were hearsay and t hat t he hear say
exception set forthin Rule 5-802.1(e) was i nappli cabl e because M.
Cammock never “adopted” the June 9, 1986, statenent.

Rul e 5-802.1(e) excepts fromthe hearsay rule:

Astatenent that isinthe formof a menorandum
or record concerning a matter about which the
wi tness once had know edge but now has
insufficient recollectionto enablethe w tness
to testify fully and accurately, if the
st at enent was nade or adopt ed by t he wi t ness when

the matter was freshinthe wtness’ nenory and
reflects that know edge correctly.

(Enphasi s added.)
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During the initial investigation, M. Cammock told police
i nvestigators that the man who al |l oned hi mto use t he tel ephone at the
Cl ark resi dence was acconpani ed by a “smal | white femal e’ who was not
M chelle. At trial, however, M. Cammock’ s testi nony cont ai ned no
reference to having seenachildinthe Cark residence. Although he
recal l ed tal kingwi th police, M. Cammock testified that he di d not
t hen remenber seeing the child, but that whatever he said in the
statenment “was closer in ny nmenory then.”

VWhen testifying at trial, M. Cammock al so said that Garvey’s
notes were nore accurate than his present nmenory (thirteen years
|ater). And, while Detective Garvey adm tted that he di d not recal |
havi ng shown M. Cammock t he actual pi ece of paper upon whi ch he had
written his notes, he testified that after witing down what M.
Cammock had sai d “we went back over it again verbally to make sure we
had everything right.”

Appel I ant focuses on t he word “adopt ed” as used i n Rul e 5-802. 1(e)
and cl ai ns that M. Cammock’ s June 9, 1986, statenent was not “adopt ed”
by the wi t ness when the matter was fresh and accurately reflected his
menory. But, the rulerequires the statenent to have been “mde or
adopted” by the wi tness. The conbi ned testi nony of Detective Garvey
and t hat of M. Canmock showed cl early that t he out-of-court decl arant
(Cammock) “nmade” the statenment ten days after M chel | e di sappeared —
when his menory was still clear and accurately set forthhis earlier

know edge.
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The trial court didnot err inallow ng Detective Garvey to read
his notes tothe jury because the requirenments of Rul e 5-802. 1(e) were

met .

VI .

The State cal |l ed as a wi t ness Thonmas Sheasl ey, a correctional case
manager at the Maryl and Depart ment of Correction who was enpl oyed at a
prison in Hagerstown, Maryland. In January 1998, M. Sheasl ey cane to
know appel | ant at the prison. The two soneti mes pl ayed chess and
enjoyed a friendly relationship.

At trial, M. Sheasl ey was asked by t he prosecut or about t hree
statenents that were nmade by appellant in his presence. The first
st at ement was made on Oct ober 27, 1998, during a neeting to revi ew
appel l ant’ s housi ng situation. The nmeeting was entirely voluntary on
appel l ant’ s part and t ook pl ace approxi nat el y one nont h af t er appel | ant
had been indicted for the nurder of Mchelle Dorr.

During the meeting, acorrectional officer who was present, a
Li eut enant Ander son, asked appel |l ant, in a “whinsical way” i f he had
killed“thegirl.” Appellant repliedthat “he coul d not speak about
that.” Another person in attendance at the neeting then asked
appel l ant how the police had treated him during interrogation.
According to M. Sheasley, appellant “sort of nodded” at the
i nplicationthat he had been treated harshly by the Mntgonmery County

police. Appellant then saidthat the police had not been honest and
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truthful with hinm he next conpl ai ned that the press, too, hadlied
about him As an exanpl e of untruthful press coverage, appel | ant said,
“ITQneof theliesisthat | was not livingw th ny brother at thetine
she was killed.” When Sheasley heard that remark, he | ooked at
appel l ant and sai d, “Who ever said she was killed?” Accordingto
Sheasl ey, appellant then gave hima “cold hard stare.”
Appellant filed anotioninlimneto prevent the State from
i ntroduci ng testi nony about appel |l ant’ s havi ng sai d t hat he “was not

livingwithny brother at thetineshe was killed.” Counsel contended

that the statenent was one made by appell ant when he was under
“custodial interrogation” and shoul d be excl uded because he had not
been given his Mranda’ warni ngs.

Pri son confinement does not necessarily equate wi th “cust ody”

wi t hin the neani ng of theM randa decision. Hamltonv. State, 62 M.

App. 603, 611 (1985). W said in Ham|ton:

We nust not forget that “Mranda. . . was ai ned
not at self-incrimnationgenerally. . . but at
conpelled self-incrimnation — the inherent
coercion of the custodial, i ncommuni cado, third
degree questioning process.” |n other words,
“[t] he purpose of M randa was to ventilate the
musty and at tinme nmysterious precincts of the
i nterrogati on room by opening the door to a
| awyer or at | east appri zing the suspect fully of
his legal rightsinthat regard.” TheM randa
Court, in deem ng custodial interrogation as
“inherently coercive,” decried that “such an
interrogation environnent is created for no
pur pose ot her than to subjugate the individual to
the will of his exam ner. This atnosphere
carried its own badge of intimdation.”

"Mranda v. Arizona, 384 U.S. 436, 467-69 (1966).
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Thus, we <can see that it 1is the
interrelationship of the exam ner and the
environnent that creates the coerciveat nosphere
— that determ nes custody vel non. Althoughthe
envi ronnment here, a prison, | eads us to thoughts
of custody, there is nothing coercive what soever
i nthe casual questioning by the infornmer Fow er
(appel  ant’ s acquai nt ance or acconplice) who
ost ensi bl y was not a police interrogator, that
woul d functionally or effectively subjugate
appellant to Fowmer’s will. Accordingly, the
trial court coomittednoerror inadmttingthese
st atenents.

ld. at 616 (citations omtted).
The rel evant factors to be considered i n determ ni ng whet her

guestioning is custodial were set forthinWitfieldv. State, 287 M.

124, 141 (1980), a case that did not involve questioning while in
prison. Those factors are: (1) the location and duration of the
session, (2) hownmany police were present, (3) what was sai d and done,
(4) whet her t he def endant was pl aced under actual physical restraint or
whet her there were “t hings equival ent” to actual restraint, such as
dr awn weapons or a guard at the door, (5) the manner in which the
def endant arrived at theinterview, and (6) whet her he was det ai ned or
arrested or, instead, permttedtoleave after theinterview 1d. Al
of these factors are rel evant to ascertaining the determ native factor,
i .e., whether the def endant, as a reasonabl e person, woul d have felt
free to break off the questioning.

Inthis case, the neeting with M. Sheasl ey was one of several
t hat appell ant had attended i n a regul ar seri es of housi ng revi ews.

The officials at the nmeeti ng were not police officers but nerely state
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agent s who were requi red to be present by adm nistrative regul ati ons.
Appel l ant was free to attend or not to attend the adm nistrative
neeting, and at the conclusion of the neeting, he returned to his
quartersinthe prison. There was noindicationthat appellant, while
at the nmeeting, was under “actual physical restraint” or “things
equi val ent,” such as drawn weapons or a guard at the door.

Like the trial court, we find it of great significance that
appel I ant had t he opti on of attendi ng or not attendi ng the housi ng
neeting. It is alsosignificant that appellant, infact, exercised his
ri ght to decline answering certain questions while at the neeti ng.
Mor eover, it is evident that appellant felt free to change t he subj ect
once he was asked a questi on t hat made hi munconfortable. Mranda, as
we have seen, becones applicabl e onl y when one’ s freedomof action, or
one’s freedomof novenent, iscurtailedto a degree that areasonabl e
person woul d not feel free to break off questioning. G ven the
frequency and regul arity of appel | ant’ s housi ng neeti ngs, as wel | as
t he fact that his attendance was vol untary, and consi deri ng appel | ant
did break of f questioning as to at | east one subj ect, appellant’s
freedomwas not curtailedtothe extent necessary torender him“in
custody” within the nmeaning of Mranda. Thetrial judge did not err in
all owi ng i nto evidence the statenent “lI was not |ivingwth ny brot her

[ when] she was killed.”8

8Al though the statement mght conceivably be considered incriminating, it

was easily explainable. Mchelle had been nmissing for over twelve years when the

statenent was nmade, and by that time, nost people (including Mchelle' s parents
(conti nued. . .)
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A second st at enent nade to M. Sheasl ey was objectedto at tri al
but was not nmentionedinthenptioninlimne. Theissue arose when
M . Sheasl ey was asked about some notes he wrote concerning a
conversati on he had wi t h appel | ant i n Novenber of 1998. Trial counsel
for appel | ant nade cl ear that he objected to M. Sheasl ey’ s testinony
regardi ng the contents of the notes, but he did not object to the
pr osecut or aski ng | eadi ng questions inregardto what appel | ant had
said. The follow ng then transpired:

Q[ PROSECUTOR]: M. Sheasley, did M. dark
stay [sic] to you, “I have two storage units.
Well, there may be nore”?

A [ MR, SHEASLEY]: Yes.

Q And then did he say, “1 purposefully
told you that because | want . . . to keep you
guessi ng”?

A: Correct.

Q And did he then go onto say, “I don't
want you to really know'?

A:  Yes, he did.

Q Oay. Anddidhethentell youthat “It
was | i ke when | talkedtothe police. If they' re
goingtoplay ganeswithne, 1’|l play ganes with
t heni ?

A Yes. He made t hose statenents.

8(...continued)

and the police) assumed the <child had been killed by sonmeone. Mor eover ,
appel lant had just been indicted for her nurder. If he had chosen to answer M.
Sheasley’s question, “Wwo said she was killed?” he might well have said:

“Mchelle’s nother, on a national television prograni or “the Montgonery GCounty
Gand Jury.”
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Q And what was M. d ark’s denmeanor during
t hat conversati on?

A: Duringthat conversation, | would say
typical, his typical demeanor. Perhapsalittle
agitated, but typical deneanor at that tine.

On appeal, appellant contends that the trial judge erred in
allowing this testi nony because appel | ant was not advi sed of his
M randa rights prior to maki ng the statenents. This contentionis
wi thout nmerit. At no point, either during direct or cross-exam nation,
was it established that appellant divulgedthisinformation as aresult
of questioning. And, inorder for theMrandaruleto apply, it must
be established that the statenents made by t he suspect were nade as a
result of interrogation. MWhitfield, 287 M. at 142.

The prosecut or al so asked M. Sheasl ey on di rect exam nati on what
appel I ant had said to hi mabout the “police efforts” in diggingup or
| ooking for Mchell e Dorr’s body. M. Sheasl ey answered t hat appel | ant
tol d hi mthat he coul d not understand why t he pol i ce were searching for
M chell e’ s body inthe “NewJersey area.” He alsotold M. Sheasl ey
that “there was no need for the policetobe digginginthat area.”

Thi s testinony was not objectedto at trial; therefore, any objection

to it was waived. See MI. Rule 2-517(a).

VI,
One of the State’ s theories inthis case was that appel |l ant, on
Sat urday, Cctober 31, 1992 (Hal | oween), went tothe Wl | fl eet cenetery

where his father and grandf at her were buri ed, dug up t he corpse of
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M chell e Dorr and took it el sewhere. Accordingtothe State’ s theory,
appel | ant took t hese acti ons because he real i zed at that point that the
police were focusing on himas the person who had killed M chelle.

I n support of this theory, the State produced a w t ness who had
seen appel l ant at the cenmetery on Cct ober 31st and saw hi mpul |l his
truck up next tothe Clark fam |y grave narkers. There was a shovel in
t he back of the truck at that tinme. Additionally, the State produced
evi dence i ndi cati ng that appellant’s truck had struck one of the grave
mar kers directly across theroad fromthe dark fam |y cenetery plot.?®
Mor eover, according to the State’'s evidence, the ground near
appel | ant’ s grandf at her’ s grave had been di st urbed bet ween Cct ober 14,
1992, and January 3, 1993.

As nmentioned earlier, Trooper Kathleen Barrett of the
Massachusetts State Police Departnment testifiedthat, on January 3,
1993, her German Shepherd dog, Dan, al erted at the areas of di sturbed
soil intheCark famly plot. Trooper Matthew Zarrell a of the Rhode
| sland Police Department testifiedthat his dog “Panzer” |i kew se
alerted at the same spot in Septenber 1995.

At trial, several questions asked by t he prosecutor of Trooper
Barrett and Trooper Zarrel |l a were obj ected to by appel | ant’ s counsel .
The trial judge overrul ed t he obj ecti ons, which appel I ant now cont ends
was reversi bl e error. The pertinent question asked of Trooper Barrett

and her answer were:

The State’s theory was that appellant was backing up, after renoving the
body, when he struck the grave marker.
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Q[ PROSECUTOR] : When t he dog went to t hat
particul ar spot [the area where t he ground had
been di sturbed] and began to di g, what did that
indicate to you as a trainer? . :

A: It indicated to nme that he (Dan) had
| ocat ed one of three things that he was trained
to | ocat e under those circunstances, whichis,
human bl ood, human deconposition, and hunan
tissue.

The obj ect ed-t o questi ons addressed to Trooper Zarrellawere quite
simlar, viz:

Q[ PROSECUTOR]: . . . [A] nd what did she
[ Panzer] do? How did she react?

A [ TROOPER Zarrella]: She laid down.
Q Okay. And what did that tell you?
A:  She had discovered or detected the
presence of human deconposition. She had
detected the [sic] certain chenm cal byproducts
t hat are present i n human deconposi tion t hat we
trained her to detect.
Troopers Barrett and Zarrell a both adm tted t hat cadaver dogs nmake
m st akes, as do their handl ers. For instance, a dog handl er can “cue”
a dog verbal Iy or with body | anguage. Al so, in one case, unrelatedto
this one, Dan possibly nade afalsealert. It was not clear to Trooper
Barrett, however, if Dan was m st aken because anot her cadaver dog
al erted at the sanme spot as di d Dan and because the crinme | ab had not
yet conpleteditsteststodetermneif a piece of clothingfound where
Dan al erted contai ned human bl ood.

When counsel for appell ant objected tothe questions of the dog

handl ers concerning howthey interpretedthe “al erts” by their cadaver
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dogs, appellant’s counsel saidthat the objections were onthe sane
grounds as set forth in his unsuccessful pretrial notion in |limne.

At the hearing concerning the notion in |imne, appellant
presented the testi nony of Dr. Ann Marie Mres, the Director of the
| dentification Unit of the Boston Medical Exami ner’s Office, who
qualified as an expert inthe field of forensic anthropol ogy and t he
i dentificationof human remains. Dr. Mres has experience usi ng dogs
tolocate human remains in ceneteries. Inlight of nodern enbal mng
and burial practices, she believed a properly trai ned cadaver dog woul d
be ableto distinguishalegitimte grave froma cl andesti ne one within
a cenetery because during enbal ming all body fl ui ds are drai ned from
t he corpse, whereas persons who bury corpses in cl andestine graves
usually do not renpve body fl uids.

AccordingtoDr. Mres, thereareonly threetools availableto
| ocat e cl andesti ne burials of human bodi es: Trai ned cadaver dogs,
ground penetrating radar, and shovels. InDr. Mres’'s opinion, the
al ert of a cadaver dog, standing al one, i s not considered sufficient to
showt o a reasonabl e degree of scientific certainty that human remai ns
are or were present at thelocationof thealert. After acadaver dog
al erts, diggingor ground penetrating radar are used. But the fact
t hat neither of these instrunments reveal s a body does not necessarily
i nval i dat e t he cadaver dog’s al ert, because thereis no chem cal test

yet devi sed t hat can confirmwhet her a body had once deconposed at a
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particular site. Dr. Mresis participatinginthe prelimnary stages

of scientific work to develop such a chem cal test.

Dr. Mrestestifiedthat the use of cadaver dogs “intryingto

det erm ne t he exi stence or the one-ti ne exi stence of human renai ns at
a particular |locationis a concept that is widely acceptedinthe
f orensi ¢ ant hr opol ogy and pat hol ogy fields.” Despitethisreliance, a
dog can fal sely al ert because water fl owi ng fromthe site of a human
cadaver may cause the dogs to alert at a pl ace renoved fromt he spot
wher e a body was buri ed or because the dogis fati gued or because t he
handl er m sreads a dog’s acti ons.

At the conclusion of the notion in |limne hearing, defense
counsel s argunment was, in pertinent part, as foll ows:

| think what the State is — one of the key points
here that the Stateis mssingiswienD. Mres
says, “Yes, these dogs are widely accepted as
toolsinthis fieldof forensic anthropol ogy,” we
all agreeonthat. Soif they were just offering
them as a tool, that woul d be acceptable.

And t hey are atool inthe sense that just
likethe. . . the drug detecting dogs are a tool
and can be used t o obtai n probabl e cause to go
search an area, what Dr. Mres expl ai ned was t he
dog is used as a tool in the sense that it
focuses the i nvesti gators on where el se to | ook,
where to use in [sic] the ground penetrating
radar to seeif thereis anything under there,
and i f the dog al erts, then you al so know wher e
to go to start digging with a shovel.

And so in that sense, they clearly are
widely — 1 definitely agree that they are wi dely
accepted in her field as a tool.

What t hey are not accepted as i s proof — as
bei ng of f ered as proof that human remai ns wer e

35



present i nthe absence of any physi cal evi dence
what soever that human remains were there. No
cl othing, noteeth, no skin, nobones, no hair,
no fibers, no jewelry, nothing, no bags, no
containers, no nothing. That is what is not
accept ed.

Appel | ant now contends that Trooper Barrett’s and Trooper

Zarrella s testinony regardi ng cadaver dogs was expert testinony. W

agree. See Terrell v. State, 3 Md. App. 340, 346-51 (1968) (setting

forth the

requi rements for the adm ssion of evidence relating to

tracki ng dogs). Appellant also alleges that Maryl and Rul e 5-702 i s

applicable. That rule reads:

Expert testinony nmay be adm tted, inthe
formof an opinion or otherwise, if the court
determ nes that the testinony will assist the
trier of fact to understand the evidence or to
determne a fact in issue. I n maki ng that
determ nation, the court shall determ ne
(1) whether the witnessis qualifiedas an expert
by know edge, skill, experience, training, or
education, (2) the appropri ate-ness of the expert
testimony on the particul ar subject, and (3)
whet her a sufficient factual basis exists to
support the expert testinony.

Appel | ant does not questionthe qualifications of either trooper

as a dog

handl er. He does contend, however, that there was

i nsufficient factual basis to support the expert testinony of the dog

handl er s.

Appel | ant ar gues:

[ T] here was no corroborationfor the alert; no
body was found at the spot where t he dog al ert ed.
Dan’ s success record for detecting evidence of
human r emai ns was checkered, at best. Dr. Mres
adm tted that evi dence of the al ert of a cadaver
dog was not enough, by itself, to prove the
presence (or presence at sone tineinthe past)
of human remains, to a reasonabl e degree of
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scientific certainty. She admttedthat the use
of cadaver dogstolocate the fluids that result
fromdeconpositionis asciencethat isinits
prelimnary stages; it is not yet fully accepted.
Dr. Mres agreed with the prosecutor’s
characterization of the endeavor as “cutting
edge.” Accordingly, because the scienceitself
isinsuchprelimnary stages, and because t here
was no showi ng of the expertise of Dan, a factual
basis was |acking, and the court erred in
adm tting the evidence.
We will take appellant’ s | ast point first, i.e., that there was

no show ng of Dan’s expertise. Prior to giving her expert testinony,
Trooper Barrett testifiedthat to becone a cadaver dog t he cani ne nust
go t hrough sevent een weeks of “utility training,” whichcovers article
search, tracking, and “control | ed aggression.” |f a dog successfully
conpl etes that course, certainelite animals are sel ected to becone
cadaver dogs. They then undergo additional training. Accordingto
Trooper Barrett, Dan was an apt pupil in that he was extrenely
i ndependent, friendly, and had “phenonenal ball drive.”1% Trooper
Barrett gave an exanpl e of Dan’s success in finding cadavers. She
testified:

We were calledto aresidence. Afennl e had
been mi ssing from|[her] hone. [She had been

mssing] . . . for quitesonetine. Wecaneinto
the house, the dog imediately went to the
cellar, started to dig, . . . knocking things
over.

10pol ice dogs who search for persons, cadavers, drugs, and so forth, are

trained to try to find a ball. Wien, for instance, a dog is successful in
finding a clandestine grave, the dog is rewarded by being given the ball. A dog
who has no interest in finding a ball is not a good candidate for search
trai ni ng.
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Ve | ater found that this is where the body
had actually been stored. We went up intothe
mast er bedroom . . . [and Dan] alerted. . . on
the wal |, standi ng onthe wall, and t hen he went
into asnmall crawl space, and | | ost sight of
hi m

And he tried to cone back but he was falling
[through] . . . theinsulation. . . . And he
cane back; he had a gar bage bag i n his nout h, and
i nthe garbage bag was the victim s purse. And
| ab resul ts i ndi cated that there was body fl uids

As addi tional exanpl es of Dan’s expertise, Trooper Barrett said
t hat Dan had | ocat ed seven bodi es that were under water. Once he
alerted on a body that was in a stone quarry, 157 feet bel owthe
water’s surface.

Dan has been certified as a qualified cadaver dog once a year
si nce 1991 by t he New Engl and St at e Pol i ce Associ ati on (NESPA). He has
al so been certified as a cadaver dog once every two years si nce 1991 by
the North American Police Wrk Dog Association. Testing for
certificationtakes one week. Inorder to be certified, blood, tissue,
or ot her human renai ns are hi dden and t he cani ne nust find t he hi di ng
place. Duringcertification, Dan never failedto find what was hi dden.
Mor eover, he never, intraining, alertedon“false holes,” whichare
dug in attenpts to deceive the dogs.

Based on al | the above, we di sagree with appellant’s contention

that the State failed to show Dan’s expertise. It is true, as

Ypppellant did not challenge Panzer’s expertise. Interestingly, when
Mchelle’'s body was found post trial, Panzer alerted to the spot where she was
buri ed.
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appel l ant points out, that Dr. Mres testified at the notioninlimne

hearing that the fact that a cadaver dog al erted at a certai n spot was
“not enough by itself” to prove the presence (or presence at sone tine
inthe past) of human remai ns to a reasonabl e degree of scientific
certainty. But here, the alert by Dan at the spot inthe dark famly
graveyard di d not stand al one. Qher circunstantial evi dence poi nted
tothe fact that there had been a cl andestine burial at that spot,
i.e., thefact that the Cl ark pl ot had been di st urbed bet ween Cct ober
14, 1992, and January 3, 1993, that appel |l ant was present with his
truck and shovel at the grave site on October 31, 1992, that a second
cadaver dog al erted at the sanme spot two and one-hal f years after Dan’s
alert, and that t he spot where the cadaver dogs al erted natched t he
spot, marked by an asteri sk found on a map i n appellant’s truck on
Cct ober 24, 1992. Under all these circunstances we believe that there
was adequat e foundati on for the adm ssion of the testinony regarding
the officers’ interpretations of the actions of Dan and Panzer.

Appel | ant al so argues that the evidence regarding the alerts by
t he cadaver dogs was i nadm ssi bl e because “it was unreliabl e” under

Frye/ Reed®® and Maryl and Rul e 5-702.

12As nmentioned earlier, appellant contends that “Dan’s success records for
detecting evidence of human renmains was checkered, at best.” That contention has
never been proven. On the one occasion when Dan and another dog alerted at a
hole where no human renmains were imediately observable, police found a pair of
sweat pant s. According to Trooper Barrett's trial testinony, although no blood
or human tissue had been yet found, the police lab was checking the sweatpants
to find out if they contained blood, tissue, or evidence of human deconposition.
Those tests were not conplete as of the date she testified.

BFrye v. United States, 293 F. 1013 (D.C. Cir. 1923); Reed v. State, 283
(conti nued. . .)
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| n support of that argunent, appell ant says:

The process of training dogsto alert onthe
product s of deconposition, as opposed to training
themto alert on cadavers thensel ves, is not
generally accepted within the scientific
conmmuni ty, and accordingly, it does not nmeet the
standard set forthin Ml. Rule 5-702 or inthe
Frye/ Reed cases. As argued supra, Dr. Mres
admttedthat researchintothis traininganduse
of dogsisinthe prelimnary stages, and i s not
yet fully accepted. It is not sufficient to
show, to a reasonable degree of scientific
certainty, that human remai ns are or have been
present. Sincethis technique for findingand
identifying soil inwhichhuman renmai ns were once
present is not generally accepted by the
scientific community, the judge erred in
adm tting evidence relating to it.

That argunment is based on a false premse, i.e., that Dr. Mres
“adm tted that researchinto[the] . . . training and use of dogsisin
the prelimnary stages, and is not yet fully accepted.” Dr. Mres
never testifiedthat research that delves intothe training and use of
cadaver dogsisinthe prelimnary stages. Wat was, according to her
testinony, inthe “prelimnary stages” was her own work i n attenpting
to di scover a way of detecting fat, nuscle, |iquid, and ot her human
byproducts that are deposited in the soil when a human body is
deconposi ng. And, as already nentioned, Dr. Mres said that the use of
cadaver dogs intrying to deterni ne the exi stence, or the one-tine
exi stence, of human remains at a particular |ocationis a w dely
accepted practiceinthe fields of forensic anthropol ogy and pat hol ogy.

Under these circunstances, the Frye/ Reed test was net.

13(...conti nued)
Mi. 374 (1978).
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VI,

Appel | ant gave a statenent to the police on Septenber 23, 1998,
wi t hout an attorney present. Inthat statenent, he did not admt that
he had any role in the di sappearance of Mchelle Dorr. He made
statenents, however, that were somewhat i ncrim nating. Appellant
contends that the notions judge erred in failing to suppress the
Sept enber 23, 1998, statenment. Two grounds are advanced i n support of
t hat argunent.

Appel  ant first contends that his Septenber 1998 st at enment was
i nvoluntary. Second, he nmaintains that the dictates of theMranda
deci si on were not net because appel | ant asked for an attorney i n 1992
when he was first interrogated by the police but was never supplied

with counsel during hiA Selpteotent 23, nd998, i nterrogation.

As mentioned earlier, on Novenber 6, 1992, appellant was
i nterrogated by several Montgonery County police officers, including
Detective Edward Tarney. During that interrogation, appell ant
repeat edl y asked for the assi stance of counsel. His requests were
deni ed. Moreover, appel | ant was physi cally abused by the policein
that i nterview. The State concedes that theinterrogationin 1992 was
i mproper. This concessionis well founded. Judge Wi nstein, a capabl e
and experienced jurist, describedthat interrogation as “the worst |
have ever seen.” Appell ant argues that the i nvoluntary nature of his
1992 statenent “carried over” to and tainted the interrogationthat

t ook place on Septenber 23, 1998.
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At the suppression hearing, appellant testified that in 1998
Det ecti ve Edwar d Tar ney transported hi mfromhi s pl ace of i ncarceration
i n Hager stown t o Mont gonery County. Accordingto appellant, prior to
his rideto police headquarters i n Rockville, Detective Tarney sear ched
hi mroughly, threwappellant’ s hat on the ground, hit himin the groin,

spoke to himin a “strict” voice, and then

| ooked at ne li ke well, I'ike, ah, Iike he—-1ike
what happened in ‘92, he was going — he — | was
going to get the sanme treatnment like | got in
‘92,

Accordi ng to appel | ant, when he conpl ai ned t hat hi s handcuffs were
too tight, Detective Tarney said, “You' Il havetotalktousif you
want t heml oosened.” Detective Tarney did, however, rel ent and | oosen
t he handcuffs. Appellant further testifiedthat he did not want to
talk tothe police at all in 1998 but felt that he was “going to go
through the sanme thing. . . [I had gone t hrough] in 1992.” Appell ant
adm tted t hat nothingin the videotape of the 1998 i nterrogati on showed
t hat he was unconf ort abl e because of the (all eged) physi cal abuse by
Det ective Tarney.

Dr. Neal Blunberg, Director of Forensic Eval uation at Spring G ove
Hospital Center, testified at the suppression hearing that appel | ant
had been di agnosed wi t h conti nuous schi zophreni a of t he paranoi d type
since approximtely 1994. He described the condition as:

[A] maj or nental illness characterized by a
deterioration in the individual’s |evel of
functioning usually sonetineinthelate teens or
early adult years . . . the individual becones
nore wi thdrawn, begins to devel op sonme odd

t hi nki ng, odd behavi or.
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It eventual |y progresses to the point where
t hey have active psychotic synptons, such as
del usi ons or hal | uci nati ons or di sorgani zed or
confused thinking. Thisis abiological illness
that affects brain functioning.
The course of theillness can vary sonewhat,
but for the nost part, once you have entered the
active phase, unl ess there’ s sone i nterventi on,
you're going to have abnormalities in the
t hi nki ng process, inthe thought content, inthe
di fferent types of enotional responses that can
be gener at ed.
He further testified that appellant’s condition was not easily
differentiated fromtwo ot her psychiatricillnesses — schizo-affective
di sorder and naj or depression w th psychotic features, especially those
i nvol vi ng persecutory del usi ons.
Bl umber g vi ewed vi deot apes of both the 1992 and 1998 police
i nterrogations, then net with appellant on April 16, 1999, and heard
appel l ant’ s description of how Detective Tarney acted. Bl unberg
concl uded t hat being put in the sane interrogati on roomas the one
police had used in 1992 woul d “have the inpact, in ny opinion, of
rem ndi ng hi mof what he went through.” 1In a patient with post-
traumatic stress disorder, this would generate “a reaction of
fearful ness, of hei ghtened anxi ety, flashbacks, ni ght mares of the
traumati c experience.” Wil e Bl unberg acknow edged t hat post-traumatic
stress di sorder was not appel |l ant’ s di agnosi s, he bel i eved nevert hel ess

that the police actions “all appear to have the i npact of rem ndi ng him

what he went t hrough, of tryingtore-induce the state of hel pl essness,
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of fearful ness, that he had been goi ng through at thetinme of the ‘92
interview”

G ven t he exi stence of police conduct “geared to rem nd hi mof
what he went t hr ough and to hopeful |y have an i nfl uence for himto tal k
with them” Blunberg concluded that appellant’s decision to say
anything at all to police was involuntary. He conceded that it was
apparent fromthe vi deot ape t hat appel | ant understood the M randa
war ni ngs but opi ned t hat conpr ehensi on of t he war ni ngs and t he nent al
staterequired for avoluntary decisionto waiveMrandarights were
“two separate issues.”

Despite appel l ant’ s testi nony and that of Dr. Bl unberg, thetrial
judge rejected appellant’ s contention that the 1998 st at enent was
i nvoluntary. Judge Weinstein said:

Wthrespect tothe notionto excludethe
tape of ‘98, | have wat ched the tape. | observed
M. Clark during the playing of thetape. | wll
statefor therecordthat factually that [sic] is
absolutely nothing that | could see in that
vi deot ape that would indicatetone asthetrier
of fact that thereis anythingthat M. dark did
inthat ‘98 tape that was i nfl uenced by his *92

i nterrogation.

Everyt hing he did was voluntary. He was
gi ven his M randa war ni ngs. He knewof his right

to counsel. He did not ask for a lawer. He
specifically saidtothe detectives, “I will talk
to you. | don’'t want a | awer.”

During the interrogation, he was sel ective
in answering the questions. He was quite
cogni zant of the questions that were asked of
him He answered only those questions that he
wanted to answer.
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| can findnothinginthat tape or anything
t hat has been presented to ne t oday t hat woul d
i ndi cate that woul d [sic] he didthere was ot her
t han vol untary.
Inreview ngthe deni al of appellant’s notion, we extend great
deference to t he suppression court’s fact-finding, particularlythe

| ower court’s ability todetermnethecredibility of the wi tnesses and

to wei gh and determ ne first-level facts. Perkinsv. State, 83 M.

App. 341, 346 (1990). When conflicting evidence is presented, we
accept the facts as found by t he suppression court, unless clearly
erroneous, and we revi ewthe evidenceinthelight nost favorableto

the prevailing party. Riddick v. State, 319 Md. 180, 183 (1990).

After giving dueregardto the suppressioncourt’s findings of fact, we
t hen make our own i ndependent appraisal by review ng the | aw and

applyingit tothefacts of thecase. MMIllianv. State, 325 wmd. 272,

281-82 (1992).
We have revi ewed both the transcript of the suppression hearing

and t he vi deot ape of the 1998 i nterrogati on. See Wal ker v. State, 125

Md. App. 48, 54-55 (1999) (discussing use of videotape by this Court).
Based on that review, we find that, whil e appell ant’s behavi or and
deneanor on t he vi deot ape were at ti mes sonewhat unusual , thereis no
i ndi cati on of fearful ness or anxiety. Significantly, appellant’s
deneanor di d not change when he was asked i f he knewwhere he was and
whet her he renenbered t he roomhe was i n. He answered cal my t hat he
di d not renmenber the roombut renmenbered one that | ooked i ke it, but

it was bi gger and had the mrror and door indifferent places. Nor did
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hi s deneanor change when he was asked whet her he renmenber ed Det ecti ve
Tarney. He replied, “I remenber you very well. | renmenber soneone
el se.”
The follow ng colloquy then took place:
Q@ We got rid of him
A: He retired. It was in the paper.

Q Well | don't think hetreated you very
wel | .

A Well | don’t think so either.
Q \What do you think of hinf

A | forgivehim . . . | forgive youtoo.
Just doi ng your job.

As Judge Wei nstein pointed out, duringinterrogation, appellant
el ected to answer sone questions, but refused to answer others,
referring to advice previouslyreceivedfromhis|awer. W agree
with the suppression court characterization of his deneanor during
interrogationas “awful ly cal n’ and see nothinginthe videotapeto
contradi ct defense counsel’ s adm ssi on at t he suppressi on heari ng t hat
appellant’ s intelligence was above average. Dr. Bl unmberg hinsel f
acknow edged t hat at several points onthe 1998 vi deot ape appel | ant
i ndi cat ed a bel i ef that he coul d choose whet her t o answer questi ons,
relying onlegal advice as a ground for refusing to answer certain
gquestions, telling policethat if they asked a stupi d question they
woul d get a stupid answer, and by saying that he was trying to hel p out
by answering questions even though he did not have to.
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G ven these ci rcunst ances, we hol d t hat the suppression court did
not err when it found that appellant’s statement was vol untary.

B. Reguest for Counsel

As an alternative ground for suppressing the Septenmber 1998
st atenment, appel |l ant contends t hat, because he asked for counsel in
1992 duri ng police questioni ng, the police were not all owed toresume
gquestioning in 1998, because: (1) he never reinitiated further
conmuni cation with the police and (2) during the reinterrogation
counsel was not present. In support of this contention, appell ant

relies on Edwards v. Arizona, 451 U S. 477 (1981), and its progeny.

The Suprenme Court held in Edwards that once a suspect invokes his
M randa right to counsel, all interrogation nust stop unless the
def endant initiates further comunication; if the police, rather than
t he suspect, initiate further conmuni cati on, any wai ver of theright to
counsel is invalid. 1d. at 484-85.

| n Edwar ds, t he suspect was read his M randa ri ghts but, after
briefly speaking wi th the police, asked for an attorney. |d. at 478-
79. Police questioning then tenporarily ceased. The next day t he
suspect was reinterrogated by different police officers after he was
agai n advi sed of hisMrandarights. |d. at 479. The defendant wai ved
his Mranda ri ghts and t hen gave the police anincrimnating statenent.
Id. The statenent was admitted at trial, andultimtely the Arizona
Suprene Court affirnmed Edwards’ s conviction. The United States Suprene

Court reversed, hol ding that the use of defendant’s confessi on agai nst
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himat trial violated his right, under the Fifth and Fourteenth
Amendnent s, to have counsel present during custodial interrogation.
Ld. at 487.

Appr oxi mat el y seven years after Edwards, the Suprene Court deci ded

Arizona v. Roberson, 486 U. S. 675 (1988). Inthat case, the def endant

(Roberson) was arrested at the scene of a burglary on April 16, 1985.
Af t er bei ng advised of hisMrandarights, Robersontoldthe police
t hat he wanted a | awyer present before he answered any questions. 1d.
at 678. Questioningthen ceased. 1d. Three days | ater, when Rober son
was still injail, adifferent police officer interrogated hi mabout a
different burglary. 1d. That officer, unaware that t he def endant had
previously i nvoked his right to counsel, questioned Roberson after the
| att er had been advi sed of, and wai ved, hisM randarights. 1d. The
of fi cer then obtai ned an i ncrimnating statenment fromRoberson about a
burgl ary t hat occurred one day prior tothe burglary for whi ch he was
arrestedinitially. InRoberson, the Court ruled that the Edwards
prohi bi tion agai nst reinterrogati on appliedevenif thereinterrogation
was unrelated to the crinme that was the focus of the original
questioning, and evenif the officer who conducts the rei nterrogation
was unawar e t hat t he suspect had previ ously requested counsel . [d. at
680. The Court enphasized:

T[ o] a suspect who has indicated hisinabilityto

cope wth the pressures of cust odi al

i nterrogation by requesting counsel, any further

i nterrogation w thout counsel having been

provided wll surely exacerbate whatever

conpul si on to speak t he suspect nmay be feeling.

Especially in a case such as this, in
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whi ch a period of three days el apsed bet ween t he
unsatisfied request for counsel and the
i nterrogation about a second of fense, thereis a
serious risk that the nere repetition of the
M randa warnings would not overconme the
presunption of coercion that is created by
pr ol onged police custody.

ld. at 686.

In Mnnick v. Mssissippi, 498 U. S. 146 (1990), the Court expanded

the Edwards rule still further. Robert M nnick escaped from a
M ssi ssi ppi prison and was apprehended in California. ld. at 148. (ne
day after his arrest, on Friday, August 22, 1986, two FBI agents
interviewed M nnick after first giving hi mhisMrandawarnings. 1d.
M nni ck refused to sign a wai ver formand tol d t he agents t hat he woul d
not answer “very many” questions. l1d. Mnnick proceededto recount an
i nconpl et e and sonmewhat sel f-serving story about his participationin
two nurders that occurred onthe day follow ng his prison escape. 1d.
M nni ck then i nvoked his right to counsel by tellingthe FBI agentsto
“conme back Monday when | have a lawer.” After the FBI interview,
M nni ck spoke with a court-appointed | awyer, but subsequently, on
Monday, August 25, 1986, he was rei nterrogated by a deputy sheriff from
M ssi ssi ppi, w thout counsel being present. [d. at 149. M nni ck was
once agai n gi ven his M randa war ni ngs, wher eupon he gave t he deputy
sheriff a nore detail ed account of the nurders. [d. At Mnnick’'s
trial, the statenent he gave to the deputy sheriff was i ntroduced into
evi dence; M nni ck was | at er convi cted of the nurders and sentenced to
death. 1d. at 149. On appeal, M nnick argued t hat t he stat enent he
gave to t he deputy sheriff shoul d have been excl uded based onEdwar ds.

49



ld. at 149-50. The Suprene Court agreed, even though M nni ck had
spoken with counsel prior to giving his statenent to the deputy

sheriff. 1d. at 154. The Court, citingMchiganyv. Harvey, 494 U S

344, 350 (1990), saidthat theruleinEdwards i s “desi gned t o prevent
pol i ce frombadgeri ng a def endant i nto wai vi ng hi s previ ously asserted
M randa rights.” 1d. at 150-51. The Court went onto say that the
“rul e ensures that any statenent nmade i n subsequent interrogationis
not the result of coercive pressures. Edwards conserves judici al
resources which would otherw se be expended in making difficult
det erm nati ons of vol untariness, and i npl enents t he protections of

Mranda. . . .” 1d. InMnnick, the Court interpreted Edwards (and

| ater cases) “to bar police-initiatedinterrogation unless the accused
has counsel with himat the tine of questioning.” 1d. at 153.

Since Mnnick, there has been considerable discussion and
di sagr eenent anong | egal schol ars as to whet her there are, or at | east
shoul d be, any exceptions tothe seemngly “bright-1ine” Edwards rule.

See, e.qg., Eugene Shapiro Thi nking the Unt hi nkabl e, Recasting the

Presunpti on of Edwards v. Arizona, 53 Ckla. L. Rev. 11 (2000); Laurie

Magi d, Questioning the Question-Proof | nmate: Defining M randa Qust ody

for Incarcerated Suspects, 58 Chio St. L.J. 883, 932 (1997); Marcy

Strauss, Reinterrogation, 22 Hastings Const. L. Q 359, 386-92 (1995);

El i zabeth E. Levy, Not e, Non-Conti huous Qustody and t he M r anda- Edwar ds

Rul e: Break in Custody Severs Saf equards, 20 NewEng. J. onCrim &

Civ. Confinenment 539, 556 (1994); Jeffrey Richardson, I1t’s Not Easy

Bei ng G een: The Scope of the Fifth Anendnent Ri ght to Counsel, 31 Am
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Com L. Rev. 145 (1993). Anpng the issues that have ari sen post
Edwar ds i s whet her the rights protected by Edwards are “ti nme t et hered”
or, put anot her way, whet her, unl ess counsel is present, a suspect who
has i nvoked his rights to counsel is forever protected frompolice-
initiated questioning. These | ast-nmentioned i ssues were present ed when

t he Suprenme Court heard oral argunent inUnited States v. Green, 592

A 2d 985 (D.C. App. 1991), cert. granted, 504 U. S. 908 (1992), 507 U. S.

545 (11993), vacating order granting cert. Argunents heard, 52 Gim L.

Rev. (BNA) 3096-97 (Nov. 30, 1992).

Greeninvolvedthe propriety of police-initiatedreinterrogation
that took place in ajuvenile facility sonme five nonths after the
suspect had invoked his right to counsel. 592 A 2d at 986. The
suspect (Lowel |l G een) confessed to nurder during the reinterrogation.
Al t hough t he suspect was advi sed of and wai ved hi sMranda rights prior
toreinterrogationat thejuvenilefacility, the D strict of Col unbia
Court of Appeals affirmed the trial judge s suppression of the
def endant’ s conf essi on based on t he Edwards rul e. Despite granting

certiorari in Green, the Supreme Court never deci ded t he case because

Green was nurdered about four nonths after oral argunent. See
Ri chardson, 31 Am Crim L. Rev. at 145-46.

G een had i nvoked his right to counsel regarding the crine of
possessionwithintent todistribute acontroll ed dangerous subst ance.
592 A . 2d at 985. Prior tothereinterrogationthat resultedinhis
confessiontothe crimes of robbery and nurder, G eenpledguiltytoa

reduced charge of “attenpted possessionwiththeintent todistribute
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cocaine.” |d. at 986. When the police reinterrogated G een, he had
not yet been sentenced for the drug offense. 1d. The questi on before
the Court in G een was whet her | awenforcenent personnel shoul d be
allonedtore-initiateinterrogati on w th a suspect who had i nvoked hi s
right tocounsel five nonths earlier inconnectionwth an unrel ated
of f ense where t he suspect had pled guilty to the unrel ated of f ense
prior to reinterrogation.

At oral argunent inGeen, a nunber of justices asked questi ons
t hat i ndi cated their concern about the duration of G een’s question-
proof status after he invoked his right to counsel. See Magid, 58 Chio

St. L.J. at 890-91.

[ JJustice White asked t he governnent whet her it
woul d matter i f the def endant had been questi oned
just a day after his invocation. Justice
O Connor al so asked questi ons about the tim ng of
guestioning and tried to determ ne whether it
mattered if the questioning occurred after “three
nont hs,” “two nonths,” “one nonth,” or “two
days.” She al so asked about the questi oni ng of
a def endant servingalife sentence. Finally,
she asked whet her sent enci ng shoul d be an event
t hat ends t he questi on- proof status by ending the
Edwar ds presunpti on of non-wai vability of the
right to counsel. The governnent virtually
conceded that Green had been in continuous
custody and t he Court di d not expressly question
the litigants about whether continuous
incarcerationis per se continuous custody for
M randa purposes.

ld. at 890 n. 17 (citations omtted).

It has been suggested that the Court grantedcertiorari in G een

because of the “absurd” result created by theunlimted duration of a

suspect’s question-proof status. See George E. Dix, Pron ses
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Conf essi ons, and Wayne LaFave's Bright Line Rule Analysis, U Il1l. L.

Rev. 207, 231 n.114 (1993). Ohers, however, contend t hat regardl ess

of why certiorari was granted, the Supreme Court shoul d, i nthe next

case involving facts simlar tothoseinGeen, holdthat neither “the

passage of tinme nor the entering of a guilty plea should end the
Edwar ds presunption ari sing froma request for counsel.” See, e.q.,
Ri chardson, 31 Am Crim L. Rev. 145, 158.

In MNeil v. Wsconsin, 501 U. S. 171, 177 (1991), Justice Scali a,

for the Court, indicated, in dicta, that a break i n custody would
create an exceptiontothe Edwards rul e that once a suspect asked f or
counsel police-initiatedreinterrogation couldnot be comrenced wi t hout
counsel being present. ' Federal and state courts have unani nously
accepted the viewthat the Edwards prohi bi ti on agai nst rei nterrogation
isinapplicableif, after a suspect asks for counsel, thereis a break

i ncustody before reinterrogati on commences. See U.S. v. Harris, 221

F.3d 1048, 1052-53 (8" G r. 2000); Kyger v. Carlton, 146 F. 3d 374, 380-

14Justice Scalia said:

In Edwards v. Arizona, we established a second |ayer of
prophylaxis for the Mranda right to counsel: Once a
suspect asserts the right, not only nust the current
interrogation cease, but he nmay not be approached for

further interrogation “until counsel has been made
available to him” whhich means, we have nobst recently
held, that counsel nust be present. If the police do

subsequently initiate an encounter in the absence of
counsel (assuming that there has been no break in

cust ody), t he suspect’s statenents are presuned
involuntary and therefore inadmssible as substantive
evidence at trial, even where the suspect executes a

wai ver and his statenments would be considered voluntary
under traditional standards.

(Enphasi s added.)
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81 (6" Cir. 1998); United States v. Barl ow, 41 F. 3d 935, 945-46 (5"

Cir. 1994); United States v. H nes, 963 F. 2d 255, 257 (9" Cir. 1992);

Dunki ns v. Thi gpen, 854 F. 2d 394, 397 (11t" Cir. 1988); MFadden v.

Garraghty, 820 F. 2d 654, 661 (4" Cir. 1987); United States ex rel .

Espi noza v. Fairman, 813 F. 2d 117, 125-26 (7" Cir. 1987) (dictum;

United States v. Skinner, 667 F.2d 1306, 1309 (9th Cir. 1982);

GCommonweal th v. Galford, 597 N. E. 2d, 410, 414 (Mass. 1992); Wlliev.

State, 585 So. 2d 660, 666 (M ss. 1991) (dictun); Peoplev. Trujillo,

773 P.2d 1086, 1092 (Col 0. 1989); Inre Bonnie H, 65 Cal. Rptr. 2d

513, 526 (Cal. Ct. App. 1997); Commonwealth v. Watt, 688 A. 2d 710,

712-13 (Pa. Super. Ct. 1997); Keys v. State, 606 So. 2d 669, 672 (Fl a.

Dist. Ct. App. 1992): State v. Bynes, 375 S.E. 2d 41, 41-42 (Ga. 1989);

State v. Kyger, 787 S.W2d 13, 25 (Tenn. Crim App. 1989); Inre Wlls,

532 So. 2d 191, 196 (La. Ct. App. 1988).

| nasmuch as there is a universally recogni zed “ break-i n- cust ody”
exception to Edwards, the questi on becones whet her t here has beena
“break i n cust ody” when a suspect i nvokes his right to counsel, but
| ater pleads guilty, is sentenced, and i s serving that sentencein
prison prior toreinterrogation by the police. The answer to that
guestionis subject tostrongly differing view as seen by the majority

and di ssenting opi nioninKochutinyv. A aska, 813 P. 2d 298 ( Al aska Ct.

App. 1991).
Jacob Kochuti n was suspect ed of sexual | y abusi ng and nurdering a
seven-year-ol d boy (referredto as T. T.) who di sappeared i n June of

1984. 1d. at 300. Wile Kochutinwas injail, onunrelated charges,

54



T.T.’ s body was di scovered (in July 1985) inatrunkin Kochutin’'s
uncle’s home. 1d. Astatetrooper wanted to questi on Kochutin about
T.T.” s murder, but in August 1985, Kochutin’s counsel toldthe state
trooper that his client didnot want totalk to the police w thout
counsel being present. 1d. One year |ater, while Kochutin was still
i ncarcerated for an unrel at ed of fense, the police conducted a seri es of
interviews with him Theinterviews took place between August 13 and
August 20, 1986. On August 13, Kochutin was advi sed of, and wai ved,
his Mrandarights. [d. at 301. Inthe August 1986 police interviews,
Kochutin adm tted t hat he sexual |y nol ested and nurdered T.T. 1d. At
trial, Kochutin s statenents were admtted i nto evidence, but on
appeal , Al aska’s i nternedi at e appel | ate court reversed. [d. at 308.
The Kochutin majority, basingits opiniononthe belief that appel | ant
had been i n conti nuous cust ody between the ti me he i nvoked his right to
counsel and the date of reinterrogation, said:

The state further argues, however, that evenif
Edwards is not narrowy read, it remains
i napplicableto Kochutin' s case. Accordingto
the state, Edwards applies only t o suspects who
remain in continuous custody after nmaking an
initial request to consult with counsel. The
St ate poi nts out that in Kochutin’s case, the
chal | enged i ntervi ews occurred a full year after
Morse [Kochutin’s attorney] had asserted
Kochutin’s right to remain silent; although
Kochutin was technically still in custody, he was
apparently confined as a sentenced prisoner
serving atermfor unrel ated of fenses. Kochutin
was not indetentionfor T.T.”s hom cide, and the
district attorney took the precaution of
ascertainingthat he had no ot her cases pendi ng.
The st ate contends that Kochutin’s status as a
sentenced pri soner and t he anount of tinme t hat
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el apsed after he invoked his right to remain
silent renpved his case fromthe Edwards rul e.

Al t hough the dissent in this case finds the
state’ s argunent persuasive, we do not. The
United States Suprene Court nmade it clear in
M nni ck that Edwards adopted a “bright-1ine” rule
t hat can be easily understood and predictably
appl i ed. Exceptions to theEdwards rul e should
not be carved out lightly. The exception to
Edwards t hat t he state proposesinthis caseis
sinply an argunent that Edwards ought not to
apply to Kochutin’s situation, even though
Kochuti n undeni ably i nvoked hisM randa ri ghts
and was t hereafter subjectedto police-initiated
custodial reinterrogation w thout counsel
present. This type of fact-specific analysisis
preci sely the type of uncertain case-by-case
adj udi cation that the bright-line rule inEdwards
is nmeant to avoid.

Mor eover, the state’ s proposed Edwar ds exception
presupposes that the Edwards rul e applies only to
suspects who renai n i n conti nuous custody after
i nvoking their Mrandarights. The “continuous
custody” requirenment that the state relies on
appears to have first been articul ated by the
court in[U.S. ex. rel. Espinoza v. |Fairmn,
[813 F.2d 117,] 124-27 [(7th Cir. 1987)].
Al t hough, as the dissent inthis case notes, this
requi renent seens to have been general | y accept ed
by federal appell ate courts, it has never been
definitively ruled on by the United States
Suprene Court, and was not expressly adoptedin
Edwar ds. [1%]

15After the original opinion in Kochutin was published, the rule was adopted
by the Kochutin court after it was discovered that there had been a break in
custody due to the fact that Kochutin had been out of jail between the tinme he
asked for counsel and his reinterrogation. Kochutin v. Alaska, 875 P.2d 778, 779
(Alaska C. App. 1994). The court vacated its previous judgnent, and explained:

The continuous custody requirement has been wuniversally
recogni zed by federal courts of appeal and appears to be
a wel | -establ i shed feature of t he Edwar ds rul e.
Kochutin offers no cogent | egal or factual reasons
warranting rejection of the requirement in his case.
Gven the now undisputed break in custody that occurred
in this case, Kochutin's August 1986 police interviews
(conti nued. . .)
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I n any event, Kochutin actually did remainin
conti nuous cust ody bet ween August of 1985, when
he first invoked hisM randa rights, and August
of 1986, when Stevenson contacted himat the
Si xt h Avenue jail w thout notifying Mrse. Not
only di d Kochutin remai n conti nuously i n custody,
but the subject of the police-initiated
qguestioning in Mrse’ s absence was preci sely that
t o whi ch Kochutin originally invoked hisM randa
ri ghts.

We find nothing in Edwards or in subsequent
deci si ons of the Suprene Court to indicate that
Edwar ds shoul d be rel axed by t he ner e passage of
time. Nor are we persuaded that Kochutin's
status as a sentenced prisoner renoves his case
fromcoverage of the Edwards rul e. The fact that
Kochuti n was not bei ng detai ned i n connecti on
with T.T.’ s hom ci de seens i nmateri al, sincethe
Uni ted States Suprene Court has made it cl ear
t hat Edwar ds appli es even when police seek to
guesti on a suspect about charges ot her than t hose
for which the suspect was arrested and as to
whi ch the suspect first invoked the right to
remain silent.

As evi denced by the fact that the troopers deened
it necessary to advi se Kochutin of his M randa
rights, theinterviews that occurred at the Sixth
Avenue jail and at trooper headquarters i n August
of 1986 plainly anounted to custodi al
interrogation. Under the circunstances, it
appears that the Edwards rul e was appli cabl e.
Under Edwards, the police-initiatedinterviews
wer e i nper m ssi bl e because t hey occurred wi t hout
noticeto Morse and wi thout Morse’ s presence. As
aresult, Kothutin's apparent willingness to
wai ve his Mranda rights is inconsequential.

ld. at 304-05 (footnote omtted) (sonme citations omtted).

In a dissenting opinion, Chief Judge Bryner disagreed:

15(. .. conti nued)
did not violate the Edwards rul e.
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I n recognition of Mranda’' s under! yi ng pur poses,
however, t he Suprene Court has made it pl ai nt hat
M randa ceases t o apply when cust ody occurs in
t he absence of i nherent coercion. As the Court
concluded in [lllinois v. |]Perkins, [496 U.S.
292, 296 (1990)]: “Wereject the argunent that
M r anda war ni ngs ar e requi r ed whenever a suspect
isincustody inatechnical sense and conver ses
with someone who happens to be a governnent
agent.” 1d.

When a personis confinedincustody solely as a
sent enced prisoner, w th no charges pendi ng, the
i ssue of guilt resolved by a final verdict, and
the terms and condi ti ons of future confinenent
clearly definedinawittenjudgnent that is a
matter of public record, the anxiety and
uncertainty that support Mranda’s findi ng of
i nherent coercion sinply cease to exi st. Wen
custody is not related to any pending or
unresol ved matter, it seens tonme that thereis
littl e cause for concernthat a police officer
will “appear to control the suspect’s fate,”
[i]d. at l east inthe absence of a show ng t hat
the officer’s conduct sonehow creates an
at nospher e of cust ody goi ng beyond t hat t o whi ch
t he suspect i s accustoned in his nornmal setting.
See, e.qg., Skinner, 667 F.2d at 1308-09.

If it is safeto say under existing case | awt hat
a sentenced prisoner cannot automatically be
deenmed to be i n conti nui ngM randa cust ody, then
it is equally safe to say that a sentenced
pri soner who i nvokes the ri ght to counsel upon
bei ng i nt errogat ed under ci rcunst ances anount i ng
to M randa custody andis thereafter returnedto
normal sentenced-prisoner status should not
automatically be deemed to be in continuous
cust ody under Edwards. Once returned to the
ordi nary routi ne of other sentenced prisoners —
wi t hout any vestige of the inherently coercive
ci rcunst ances i nci dent al to cust odi al
i nterrogation—the prisoner shoul d be treated,
f or Edwar ds purposes, i nthe sane manner as any
person who has been arrested, questioned in
cust ody, and rel eased.

Kochutin was serving a sentence for unrel at ed
crimes when T.T.’ s body was di scovered. As an
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obvi ous focus of suspicion, he was twce
transferred to nore secure and restrictive
confinenent. Kochutin’s changed status could
well give rise to the type of anxiety and
uncertainty contenplated by Mranda, and
consequently, any attenpt to questi on Kochutin
whi | e he was i n adm ni strative segregati on woul d
have anobunted t o custodi al i nterrogation. For
t hi s reason, when Kochutin consulted with his
att orney and i nvoked his M randa ri ghts t hrough
him Kochutin was certainly in Mranda custody.

Fromthe Iimted record in this case, it is
uncertain precisely when Kochutin’s Mranda
cust ody ended. It is nonethel ess cl ear that at
sonme point duringthe fall of 1985 — by Decenber
at the latest — Kochutin was released from
adm ni strative segregation and returned to
regul ar, sentenced-pri soner status at the H | and
Mount ai n Correctional Center. Fromthat point,
so | ong as Kochutin remai ned i ncarcerated sol ely
as afinally convicted, sentenced prisoner, he
was no | onger inMranda custody. Inthe absence
of evi dence suggesting that Kochutin’sreturnto
sentenced- pri soner status was a ruse to all ow
further police contact, Edwards no | onger
precl uded police-initiated contact inthe absence
of counsel .

Admttedly, Edwards was neant to adopt a “bri ght -
line” rulethat coul d be applied consistently and
predi ctably; the case could thus conceivably
apply to Kochutin's situation, even though
nei t her | ogi c nor comon sense seenjs] to conpel
that result. In nmy view, however, Edwards’
bright-lineis not alaser, burninginexorably
t hrough formand substance intoinfinity. Wen
t he factual circunstances of acasefall intoa
predi ctabl e, potentially recurringpatternto
whi ch the underlying policy of Mranda and
Edwar ds cease to apply, then so too does the
bright-1ine of Edwards cease to shine.

ld. at 309-11 (footnotes omtted).
Reasoning simlar tothat utilized by Chi ef Judge Bryner’s di ssent

was recently appliedinU.S. v. Arrington, 215 F. 3d 855 (8" G r. 2000).
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In Arrington, the def endant was charged by M nnesota authorities with
felony firearmpossession and fl eeing police. |d. at 856. At the
police station, the defendant, after being advi sed of his M randa
ri ghts, requested counsel, and counsel was provided. |d. Thereafter,
t he defendant pled guilty instate court tothe charge of fleeingthe
police, and the firearmcharge was dropped. 1d. The defendant was
sentenced and began serving his state sentence. Id. Shortly
t hereafter, however, the defendant was arrested (whileinjail) by an
Al cohol, Tobacco and Firearnms (ATF) agent on a federal felon in

possessi on of firearmcharge. 1d. The defendant was agai n advi sed of

his M randa rights, which he waived. 1d. Arrington then gave an
incrimnating statement to an ATF agent. 1d. He was subsequently
convicted by a jury on the federal firearmcharge. |d.

On appeal, Arrington contended that the statenment he gave t o an

ATF agent shoul d have been suppressed based onEdwar ds and Ari zona v.

Robi nson. 1d. The Eighth CGrcuit Court of Appeals sunmarily rejected

Arrington’s contention as foll ows:

We agr ee that Edwards and Rober son nandat e t hat
“after a person in custody has expressed his
desire to deal with the police only through
counsel, he ‘is not subject to further
interrogation by the authorities until counsel
has been made available to him wunless the
accused hinsel f initiates further comruni cati on,
exchanges, or conversations with the police,’”
Roberson, 486 U. S. at 682, and that this rule
appl i es “whet her a contenpl ated rei nterrogati on
concerns the sanme or a different offense, or
whet her t he sanme or different | awenforcenent
authorities are involved in the second
i nvestigation,” id. at 687. Althoughthe Fifth
Amendnment right to counsel continues throughout
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t he duration of police custody, see Butler v.
Ai ken, 846 F. 2d 255, 258 (4" Cir. 1988), we fi nd
no support i nEdwards or Roberson for Arrington’s
contention that the right also “continues ad
infinitum” and certainly not where, as here, the
accused has entered a gui l ty pl ea and has begun
serving his sentence. United Statesv. Hall, 905
F.2d 959, 963 (6'" Cir. 1990) (Edwards and
Rober son do not gi ve unli mted bl anket protection
t o def endant i nvoki ng Fi fth Amendnment right to
counsel ). Wen Arrington was arrested on state
charges, he validly invoked his Fifth Arendnent
ri ght to counsel and that right was scrupul ously
honor ed t hr oughout t he st ate proceedi ngs. After
pl eading guilty to the state flight charge,
Arringtonwas transferred frompolice custody to
correctional custody to serve his sentence. At
t hat point, Arringtonwas nolonger “*in custody
as that term has been used in the context of
Edwar ds and Roberson,” id. at 962, and Edwar ds
and Rober son were no | onger applicabl e as a basi s
for suppressing Arrington’s statenment to t he ATF
agent, see McNeil v. Wsconsin, 501 U.S. 171,
177, 115 L. Ed. 2d 158, 111 S. Ct. 2204 (1991)
(break i n cust ody makes Edwar ds i nappl i cabl e);
Hol man v. Kemna, 212 F. 3d 413, 2000 U. S. App.
LEXI S 8921, No. 99-1552, 2000 W. 556878, at *4
(8" CGir. May 5, 2000) (sanme). Thus, the district
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ld. at

Al t hough written prior to Arrington,

support

court properly denied Arrington’s notion to
suppress his statenent. [16]

856- 57.

its rational e:

It is hardly surprisingthat thetrendis
clearly towards findingthat not every m nute of
incarceration also constitutes custody for
M r anda pur poses. The cases made sense inthe
context of the Court’s broader statenments about
t he neani ng of custody. “Mranda’ s requirenent
of warnings andits establishnment of aright to
counsel as an adjunct tothe fifth amendnent’s
guar ant ee agai nst conpul sory sel f-incrimnation
wer e predi cated on the i nherently coercive nature
of confinenent in police custody follow ng an
arrest.” Thereislittleinthe Court’s casesto
suggest that the great potential for coercion
existing shortly after arrest, or arguably at any
time pre-trial, al socontinues to exist for every

1®Hol man v. Kemma, 212 F.3d 413 (8" Cr. 2000), is in accord with

Arrington view that there are exceptions to the bright-1ine Edwards rul e:

Id. at 419.

[Dlespite our finding that Holnman was subject to police-
initiated custodial interrogation on Cctober 23, after
having invoked his right to counsel, we are still unable
to conclude that the admission of the confession
obtained the next day violated his Fifth and Sixth
Anmendrrent rights. O her circuits have noted that
various factors such as a break in custody or a lapse in
tine nay vitiate t he coercive ef fect of an
inmperm ssible interrogation so that the admssion of
subsequent statenents is not barred by the Edwards
rule. See Hll v. Brigano, 199 F.3d 833, 842 (6'" dr.
1999) (lapse in time), petition for cert. filed (US
Mar. 21, 2000) (No. 99-8773); Unites States v. Gonez,
927 F.2d 1530, 1539 n.8 (11t"h Or. 1991) (same); Dunkins
v. Thigpen, 854 F.2d 394, 397 (11'" COr. 1988) (break in
custody dissolves a defendant’s Edwards claim; MFadden
V. Garraghty, 820 F.2d 654, 661 (4'h dr. 1987) (sane).
W do not believe these circumstances to be exhaustive
and think that other scenarios may also nilitate against
the finding of an Edwards violation. W believe this is
such a case.
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moment of all the subsequent years of the
def endant’ s i ncarceration. Eveninthe early
pre-trial, post-arrest stages, theinherently
conpel I'i ng nature of custody is afictionin nmany
cases. There is no good basis for extendingthis
fiction to insulate sone suspects from
guestioning for years or eventheir entirelife
based on a single request. |ong ago., for counsel.

The cases finding that an innate is not
necessarily inMranda cust ody even at the noment
when he is interrogated in prison denonstrate
that aninmate is surely not i n M randa cust ody
during the | ong period of incarceration, before
any i nterrogati on, when heis nerely a prisoner
serving his sentence.

* * %

There i s no question that M randa cust ody
and, thus, any exi sting question-proof status,
ends when an i nmate | eaves the prisonfacility on
bail or at the conpletion of his sentence.
Rel ease i nto t he general prison popul ation as a
sentenced prisoner can have the same effect,
endi ng both M randa cust ody and t he questi on-
proof status conferred by an earlier i nvocation
of the right to counsel.

Wi |l e rel ease i nto t he general popul ation as
a sentenced prisoner i s obviously quite different
than release to one’s honme, it is still a
significant event for Mranda pur poses. Rel ease
into the general prison popul ati on places an
inmate in avery different at nosphere thanthe
one he endured after arrest as a pre-trial
det ai nee, worri ed and uncertai n about his fate
with regard to the pending charges.

A sentenced prisoner, settled into the
routine of his newlife in the general prison
popul ation, is incarcerated but may wel | be out
of Mranda custody. Of course, he may and
probabl y shoul d be deemed to havereturnedto a
custodial state once he is approached for
guestioni ng. But the extended period of tine
duri ng whi ch the i nnmat e was i ncar cer at ed but was
not in Mranda custody is a break i n custody t hat
has the effect, |i ke any ot her break i n cust ody,
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of all ow ng his question-proof status to end.
Once t he bar agai nst approachi ng hi mends, the
i ncarcerated suspect, |ike a suspect who i s out
on bail, can be taken back i nt o custody, inforned
of his M randa ri ghts again, and questi oned about
a different crine.

When a def endant | eaves t he stati on house,
such as on bail, and resunes t he normal routines
of Iife, the Court has recogni zed that he no
| onger requires the protection of the Edwards
prophyl actic rule. Such a defendant isentitled
to the usual Mranda protections, but not the
addi ti onal prophylactic protection of being
render ed questi on-proof. Likew se, theinnmate
who has assumed his new routine in prison no
| onger needs the extra protection of Edwards.
The restraints necessarily inposed by
i ncarceration beconme fam liar matters to i nmates
and do not create the coercive circunstances in
whi ch it must be presunmed that one’s freew |l is
over bor ne.

Magi d, Laurie, Questioning the Question-Proof I nmate DefiningMranda

Cust ody for I ncarcerated Suspects, 58 Chio St. L.J. 883, 947-49 (1997)

(footnotes omtted) (enphasis added).

Cl ark was arrested for the Houghteling nurder and was never
rel eased on bond after his request for counsel on Novenber 6, 1992. He
t akes t he position that the preclusive effect of his invocationof his
right to counsel endures indefinitely unless he reinitiates
conmuni cation with the police. Accordingtoappellant, thetinme gap
bet ween the request for counsel and reinterrogati on makes no
di fference, nor does the fact that, after counsel was requested, he
pl ed guilty to the Houghteling nurder and was i ncarcerated for over

five years for that crime. Although not cited by appellant, the
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maj ority opinionin G een supports appellant’s interpretation of
Edwar ds.

The practi cal effect of adopting the rul e suggest ed by appel | ant
woul d produce absurd results. It would create a class of prisoners who
are forever question proof — even t hough | awenf orcenent officers woul d
of t en have no way of knowi ng t hat t he pri soner enj oys questi on- proof
st at us.

Edwards, Roberson, and Mnnick were all cases in which

reinterrogation took place within three days of the prisoner’s
i nvocati ons of their right to counsel. The evil sought to be avoi ded
was police badgering. But with a gap of nore than five years bet ween
police interrogation sessions, it is inpossible to say that the
Mont gonery County police “badgered” Clark intowaivinghisright to
counsel . Application of theEdwards rul e to cases |i ke the one at hand
woul d not hel p achi eve Edwards’ s goal of preventing police badgeri ng,
nor would it acconplish any other discernable public good.
Common sense dictates that, if a rule is devised to prevent
badgeri ng a suspect into givingup hisright to counsel, and because of
an i nmense ti nme gap, no badgering even arguably occurred, then blind
obediencetotheruleis not required. Put another way, when, as here,
“the factual circunstances of a case fall into a predictable,
potentially recurring patternto which the underlying policy of Mranda
and Edwar ds cease to apply, then so too does the bright-1ine of Edwards

cease to shine.” Kochutin, 813 P.2d at 310 (Bryner, J., dissenting).
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For the foregoi ng reasons, as well as those set forthinArrington,
t he portion of thelawreviewarticle by Magi d, quot edsupra, and Chi ef
Judge Bryner’s dissent in Kochutin, we hold that: (1) a break in
custody i s an exceptionto the rule set forth in Edwards; (2) for
M randa pur poses, the five plus years appel | ant spent in prison after
i nvoki ng his right to counsel constituted a break i n custody; (3) the
trial court didnot violate theEdwards rul e in denying appellant’s

notion to suppress his Septenber 1998 statement to police.

| X.

Appel | ant next argues that thetrial court erredindenyinghis
notionto suppress an eyegl ass case and its contents because t hose
i tens were beyond t he scope of the warrant i ssued to search appel | ant’s
truck and because the policefailedtolist the eyeglass caseinthe

inventory filed after the search.

7The reasoning in Arrington was very sinlar to that used by the court in

United States v. Hall, 905 F.2d 959, 963 (6'" dr. 1990). Hall, while in state
prison, serving a state sentence, was suspected of making a witten threat on two
federal officials. Hall escaped from jail, but was captured; when he was
arraigned on escape charges, Hall invoked his right to counsel. Three nonths
after requesting counsel, he was questioned by federal agents about his threats
on federal officials. After being advised of his Mranda rights, he confessed
to the federal charge and was convi cted. Id. at 960. The court found his
confession was not barred by Edwards or Roberson because during the gap between
his request for counsel and reinterrogation Hall renmained in jail, but he was
there because he was already serving a prior sentence. The court held that Hall
was not “in custody” as that term has been used in the context of Edwards and
Rober son. The court observed that one could readily argue that Hall was nore
confortable within the surroundings in which he was interrogated than the two
Secret Service Agents who interrogated him 1d. at 962. The court concl uded
that Edwards cannot “be interpreted within this appeal to grant to Hall such a
bl anket protection continuing ad infinitum” [d. at 963.
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The police obtained a warrant in Novenmber 1992 to search

appellant’ s pickup truck and to seize fifteen itens:

(1) hairs[,] (2) fibers[,] (3) blood[,]
(4) keys[,] (5) sheet[,] (6) VHS tapes|,]
(7) National Cathedral H S. ring[,] (8) black
| eat her valise[,] (9) audi o cassette tapes]|, ]
(10) gold | adies watch[,] (11) dianond ring[, ]
(13) [sic] silver choker necklace[,] (10) [sic]
female clothing[,] (11) Clark’s personal
papers[,] (12) Houghteling s personal papers],]
(13) glass unicorn[,] (14) mattress pad[,] (15)
sl eepi ng bags.

When searching the truck, the police found a dark eyegl ass case
with a hi nge. They opened the case and found that it contai ned sandy
soil. The police seized the eyeglass case and its contents but,
t hrough i nadvertence, didnot list it intheir inventory filed|later.
Anotionto suppress the eyegl ass case and its contents was made by
appellant prior to trial, but the notion was denied.

At trial, neither the eyegl ass case nor its contents was admtted
i nto evidence. FBI Trace Evi dence Exam ner Bruce Hall didtestify that
the “li kely source” of the soil inthe eyegl ass case was t he di sturbed
area in the Clark plot in the Massachusetts cenetery.

The i ssue as to whether the trial judge shoul d have granted t he
suppressi on noti on regardi ng the eyegl ass caseis imaterial, i nasmuch
as neither the case nor the soil was admtted i nto evidence. And,

appel | ant does not argue that the testi nony of Agent Hal |l shoul d not

have been adm tted. *® |f that argunent had been nade, we woul d have

18The State subscribed to the theory that the dirt in the eyeglass case my
have been a bi zzare souvenir of his burial of Mchelle' s body.

67



rul ed that it was wai ved because Agent Hal |’ s opi ni on concerni ng t he

soil came in wthout objection.?®®

X.

Appel l ant argues that the trial court erredinadmttinginto
evi dence the hypnotically enhanced testi nony of Carl Dorr. A key
el ement of appellant’s defense was t he contention that he woul d not
have had enoughtimeto kill Mchelle, clean up the room renove the
child s body, and still get towork by 2:46 p. m, whichwas the ti ne he
started work, according to his enployer’s records.?® Fromappellant’s
perspective, thelater inthe day that Carl Dorr had seen hi s daughter,
the better it woul d be for the defense — assum ng, of course, that the

jury believed that appellant went to work at 2:46 p.m on May 31st,

Agent Hall testified on direct examnation, w thout objection, that he
conpared soil sanples from the disturbed area in the Cdark plot in the WlIlfleet
cemetery with soil from the eyeglass case. He said that the soils were not an
“absolute match like one mght get from a fingerprint,” but that sanple from the
eyegl ass case and the disturbed area exhibited the sanme makeup (quartz and other
m scel | aneous minerals) and both sanples exhibited an orange coating. He opined
that the soils in both sanples had the sane color, texture, and conposition, and
therefore, the soil from the dark cenetery plot was the “likely source” for the
soil in the eyeglass case. Because the foregoing testimony came in wthout
objection, it does not matter that earlier, when Agent Hall was asked on direct
exam nation, “And could you find any difference in conposition, texture, or color
between those two sanples?’” that appellant’s counsel objected. See S&S Buil ding
Corporation v. Fidelity Storage Corporation, 270 M. 184, 192 (1973) (error, if
any, in admssion of «certain testinony over objection was not prejudicial when
the same testinony was given |ater wthout objection).

20The State did not concede that appellant really did start work at
2:46 p.m on the date Mchelle disappeared. The State produced a wtness who saw
appel l ant’ s pi ckup truck parked at his brother’s house about 3 p.m
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On August 1, 1996, Carl Dorr was hypnoti zed and questi oned by t he
police.? Under hypnosis, M. Dorr was asked, anong ot her thi ngs, when
he | ast saw M chelle alive.

Prior to M. Dorr’s taking the stand, a hearing was held on
appel  ant’ s noti on to excl ude t he hypnoti cal |l y enhanced testi nony. At
t he hearing, appellant’s counsel proffered that prior to being
hypnoti zed, M. Dorr had never givenatinme estimte (regardingthe
| ast time he saw M chelle) that was earlier than 1 p. m; but under
hypnosis, M. Dorr said his |ast sightingcouldhave been as early as
12: 30 p. m The prosecutor profferedthat during hypnosis M. Dorr al so
estimated, “It could have been 1:30. It could have been 2:00.”

The trial judge acceptedthe proffer that, prior to hypnosis, the
earliest M. Dorr saidthat helast sawM chel |l e was one o’ cl ock, and
after hypnosis, he saidthe earliest that he coul d have | ast seen her
was 12:30 p.m The court nevertheless ruled that M. Dorr could
testify inasmuch as his pre- and post-hypnotic testinony were
“sufficiently close” estimates. The court foundit inportant that at
notime prior to hypnosis —or afterward — had M. Dorr identifieda
particul ar ti me when he | ast sawhi s daughter. |nstead, both before
and after hypnosis, heidentifiedarange of tines, and both pre- and
post - hypnotic statenments included tinmes generally within that range.

Hypnoti cal |y enhanced testi nony i s usual ly i nadm ssible. An

exception exi sts, however, when aw tness testifies inaccordancewth

21There was a dispute in the trial court as to whether M. Dorr was, in
fact, hypnotized. The notions court found that he was.
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statenents that can be denonstrated to have been nade prior to

hypnosis. Statev. Collins, 296 Md. 670, 702 (1983). The issue here

is whether M. Dorr’s testinony neets the test set forthinCaollins.
We agree with thetrial judge that it does. Both before and after
hypnosis, M. Dorr was very uncertai n about thetinmethat helast saw
hi s daughter. That great uncertainty carried over into M. Dorr’s
trial testinmony when he testified as foll ows:
Q[ PROSECUTOR]: Now, up until that point of
goingtotalk to Jeff [appellant’s brother] and
sayi ng essentially, “Where is Mchelle? Can
M chelle come outside,” do you have any
absol utely specificrecollectionof thelast tine
it was that you saw your daughter?
A: No, | do not.
Q Could it have been 2 o’ clock?
MR. SHEFFERMAN: Obj ecti on.
THE COURT: Sust ai ned.
Q Wiat istheearliest inthe day that you
think it may have been and what is the | atest?
| n ot her words, | amasking for a range of when
you | ast saw your daughter.
A: My [sic] 12:30 to 1:00 -
MR. SHEFFERMAN: Obj ecti on.
THE COURT: Overrul ed.

THE WTNESS: - to maybe 2 o’ cl ock or
3 o’ cl ock.

The common denom nat or between M. Dorr’s statenents before he was
hypnoti zed and after he underwent hypnosi s was t hat he was uncertain as

t o when he had | ast seen hi s daughter. The reason for excl udi ng post -
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hypnosis testinony is the fear that sonmething may have been
intentionally or unintentional ly said during hypnosi s that m ght change
the witness's nenory. While it is true that after hypnosis, his
statenment changed from“1:00 p.m” to “12:30to 1: 00,” t hat change was
insignificant inlight of the fact that he had al ways made it cl ear
that he was quite uncertain as to the tinme he had | ast seen his
daughter. Insum we agreewiththetrial court that the hypnosis that
M. Dorr underwent did not result in any material change in his

recol |l ecti on.

Xl .

Wil e M. Dorr was onthe stand, appel |l ant’ s counsel wanted to ask
hi mwhet her, bet ween February and May 1986, he was usi ng al cohol and
mari juana “heavily.” Counsel contended that this question was rel evant
i n considering whether M. Dorr was telling the truth when he deni ed
that i n February of 1986 he told Mchel |l e s nother that he was going to
abduct M chelle and that he was not going to pay child support.
Def ense counsel al so contended t hat t he questi on was rel evant because
it reflected upon M. Dorr’s ability toremenber. Appellant’s counsel
adm tted at a bench conference that he di d not have any nedi cal expert
preparedto testify that marijuanainpairedone s long- or short-term
nmenory but saidthat it was “comon knowl edge” t hat substances such as
al cohol and marijuana “do af fect peopl e’ s perception and nenory.” The
trial judge sustainedthe State’s objectiontothe question whet her

appel | ant had been usi ng nmari j uana heavily but indi cated t hat he woul d
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al |l owcounsel to ask whether M. Dorr had been i nbi bi ng al cohol heavily
during the February to May 1986 tinme peri od.

Whi | e cross-exam nati on about drug use i s not automatically
barred, it isfor thetrial court to bal ance the probative val ue of the
i nqui ry agai nst the potential for unfair prejudicetothe w tness.
“Qherwi se, theinquiry canreduceitself to a discussion of collateral

matters which will obscuretheissue and |l ead to the fact finder’s

confusion.” Lybav. State, 321 Ml. 564, 570-571, (1991) (quoting State

v. Cox, 298 Md. 173, 178 (1983)). Prior torulingthat counsel coul d
not i nquire about marijuana use, the trial judge noted the absence of
medi cal evidence proving that the use of marijuana affected one’s
menory. He also alludedtothe fact that marijuana useis acrine and
m ght unfairly prejudice M. Dorr.

Aw tness may be i npeached on t he basi s of al cohol and nmarijuana
use under sone circunstances. But the cases that have al | owed such
testi nony have done soonthe basis that it is generally accepted that
t he use of al cohol and many drugs can affect one’s ability to perceive
an event, such as a crinme or an accident. 1In Lyba, the questions
concernedthevictims ability to perceive her attacker at the tine of
t he attack and on anot her day when she happened t o see hi magai n. 321

Md. at 568. InMatthews v. State, 68 Ml. App. 282 (1986), the issue

was whet her a witness couldtestify that, in her opinion, thevictim
was under the i nfluence of drugs at thetinme of thecrine. W stated
in Matthews that it was “axiomatic that evidence of a witness’s

i ntoxication at thetine of the event about which heistestifyingis
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adm ssi bl e for the purpose of i npeaching his credibility.” [d. at 289.

In H ckey v. Kendall, 111 Md. App. 577, 614-615 (1996), we not ed t hat

it woul d have been hel pful for the jury to have known how nuch al cohol
and/ or marijuana a wi t ness had consuned and when he had consuned it
prior to the accident about which he testified.

Incontrast, herethe challengeto M. Dorr’s abilities to observe
and/or his nmenory relatedtomatters that were quite collateral to any
i ssue to be decided by the jury. None of the questions focused on
whet her M. Dorr was i npai red or i ntoxicated on the date he nmade t he
[ abduction or child support] statenments or onthe date of Mchelle’s
di sappear ance but, instead, covered a period of four nonths — not a
di screte period where, if one were not sober, short-termnenory
(arguably) m ght be affected by marijuana use. The trial court did not

err.

XlIl.

Appel l ant, lastly, contends that the trial court erred in
preventing his counsel fromproving that the police were unableto
corroborate M. Dorr’s account of his activities on the day of
M chel | e’ s di sappearance. Wen O ficer Farrell was on the stand,
appel | ant” s counsel brought out the fact that when he i nterrogated Carl
Dorr he played the rol e of the “bad cop.” Defense counsel further
establ i shed t hat one of the reasons that Officer Farrell was “being
aggressive” toward M. Dorr was because M. Dorr was “a potenti al

suspect.” Appellant’s counsel then asked: “And anot her reason t hat you
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wer e bei ng aggressive with himis that fromwhat you | earned fromCar |
Dorr about what he did that day the police could not corroborate
what . . . .” The prosecutor theninterrupted by objecting beforethe
guestion was conplete. It is clear, however, that appell ant’s counsel
i ntended to ask the officer whether other police officers could
corroborate M. Dorr’s statenent regarding his activities onthe day
that M chel | e di sappeared. The trial judge, at a bench conference,
asked appel |l ant’ s counsel, inter alia, why the hearsay rul e woul d not
prohibit Officer Farrell fromanswering that question. Appellant’s
trial counsel answered as foll ows:

Wel |, because . . . the State has brought out

that he was a suspect, that they were being

aggressive. They brought out all these tacti cs.

The reason t hat t hey were suspi ci ous of hi mwas

because t hey coul d not corroborate what he di d

t hat day.
The questi on was di sal | owed. Properly anal yzed, the question call ed
for doubl e hearsay. O ficer Farrell was asked, inlegal effect, to
tell the jury what out-of-court decl arants (unnaned police officers)

had |l earned from talking with third parties about M. Dorr’s

activities. The objection was properly sustained.

JUDGVENT AFFI RVED;
COSTS TO BE PAI D BY APPELLANT.

74



