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It is a cliché that the law is a thing of never-ending
fasci nation. This apparently routine appeal confirnms the truth
underlying that cliché, as we are called upon, for what seens
the thousandth tine, to make an apparently sinple “clear error”
analysis of a trial judge' s verdict. The never-ending
fascination energes with the realization that we are |ooking for
clear error in a mrror, where left is right and up is down and
everything noves in the opposite direction. W are asked to do
a famliar thing in what turns out to be an unfamliar way.

The thrust of the appeal is that a trial judge, in his fact-
finding capacity, was clearly erroneous. He is charged,
however, with being clearly erroneous not in sonething that he
found but in something that he did not find. Al t hough the
distinction has suffered |ong neglect, those two decisional
phenonena are not the sane. We do not, and cannot, assess the
propriety of what is not done in the sanme way that we assess the
propriety of whatis done.

THE TRUE ISSUE

The appellant, Bernice C. Starke, challenges the verdict
entered in favor of the appellee, Al bert Edward Starke, by Judge
Thomas P. Smith in the Crcuit Court for Prince CGeorge’s County.
The appel | ant presents t he fol |l ow ng I ssues for our

consi derati on:
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1. Wen title to the appellant’s rea
property was changed from sol e
ownership by the appellant to joint
ownership by the appellant and the
appellee, did the trial court err in
(a) failing to order a constructive
trust or (b) failing to find
constructive fraud?

2. Did the trial court err in holding that
title to the real property should not
be quieted to the appellant’s benefit?

Such a framng of the issues, however, hopel essly obscures
the single, apparently sinple, but ultimately profound issue
that is dispositive of everything else. In the way the case now
pl ays out before us, although not in the way it played out
before the trial court, the controlling threshold question is
whet her there existed a confidential relationship between an
el derly nother, who signed a deed, and her son, who received a
benefit fromthe deed.

Although we my have to do a little procedural house
cleaning at the end of the opinion, all of the legal results
with respect to constructive fraud, constructive trust, and the
quieting of title follow, essentially automatically, from the
answer to that ultimately controlling threshold question. Judge
Smth did not find that any such confidential relationship
exi st ed. The appellant’s case rises or falls with her claim

that Judge Smth was clearly erroneous in not so finding.

“CLEAR ERROR” ANALYSIS APPLIES TO VERDICTS
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AND NOT TO INTERMEDIATE FACT FINDING

The appellant’s central claim is that Judge Smth was

clearly erroneous for failing to find the existence

of a

confidential relationship. In her appellate brief, she franes

t hat contention unequivocally:

Wether a “confidential relationship”
existed is a question of fact. In a non-
jury trial, an appellate court wll not set
aside a judgnent of the trial court on the
evidence unless clearly erroneous. Rul e 8-
131(c). Appel lant  respectfully submts
that, on the basis of the record, even when
taking the facts in the best light of the
Appel l ee, the trial court’s ruling that no
“confidenti al rel ati onship” [existed] was
clearly erroneous.

(Enphasi s supplied).

In that contention, the appellant relies on Ml. Rule 8-131

(c). That Rule, however, has no bearing on the contention.

Rul e 8-131(c) provides:

When an action has been tried wthout a
jury, the appellate court wll review the
case on both the law and the evidence. It
will not set aside the judgnent of the tria
court on the evidence unless clearly
erroneous, and wll give due regard to the
opportunity of the trial court to judge the
credibility of w tnesses.

(Enphasi s supplied).

Rul e 8-131(c) does not apply to evidentiary rulings,

rulings that have a critical influence on the outconme of

even

t he

case. Nei ther does Rule 8-131(c) apply to ancillary or
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internediate findings of fact (or non-findings of fact), even
those that might control, as in this case, whether a presunption
of undue influence arising out of a confidential relationship

shoul d ari se.

Rul e 8-131(c) applies only to verdicts, conferring on an

appel late court the authority to review a verdict on the evidence.
Historically, no such authority existed in either court trials
or jury trials. In a jury trial, however, it effectively
exi sted because a trial judge' s |egal decision as to whether the
evi dence was sufficient to permt the case to be submtted to
the jury was reviewable as a matter of |aw No such review of
the sufficiency of the evidence was traditionally available in
a court trial, however, because a judge, in his capacity as a
|l egal referee, was not required to nake a legal ruling before
submtting the case to hinself, in his capacity as a fact
finder.

The procedural formality that attends the passing of a case
froma legal-referee judge to a fact-finding jury is not present
when a judge alone, playing two distinct roles, passes the case
from the left hem sphere of his brain, where he “thinks” as a
legal referee, to the right hem sphere of his brain, where he
“feels” as a fact finder. No legal ruling is involved in the

turning of that switch wthin the brain. Because no | ega
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ruling is involved, there was historically no available
mechani sm for an appellate court to review on the evidence the
verdict of a fact-finding judge.

The predecessor provisions to what is now Rule 8-131(c)
conferred on appellate courts the authority to rule on the | egal
sufficiency of evidence in court trials by applying the clear
error standard of review. Such appellate review of a verdict on
t he evidence becane available on the civil side in 1941 and on

the crimnal side in 1950. Edwards v. State, 198 M. 132, 153-

54, 83 A . 2d 578 (1951). See also Isen v. Phoenix Assur. Co. of

New York, 259 Md. 564, 270 A 2d 476 (1970); Wllians v. State

5 Mi. App. 450, 452-59, 247 A.2d 731 (1968). As Edwards V.

State, 198 Md. at 154-55 expl ai ned:

Until adoption of the federal and Maryl and
rules of civil and crimnal procedure there
was (perhaps wth special exceptions under
federal statutes) no appellate review of

facts at all in the federal or Maryland
courts in civil cases at law or in crimna
cases.

(Enmphasi s supplied).

The respective civil and crimnal enabling rules for the
appel late review of evidentiary sufficiency have now coal esced
into Rule 8-131(c). Wth respect to Rule 8-131(c) itself,
however, its concern is not with how the evidence arrived at the

state it was in at the end of the adjudicatory process. Its
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concern is rather with whether the evidence at that stage,
however it cane to be, is sufficient to permt the deliberative
process to begin.

What the appellant is attenpting to do is to apply Rule 8-
131(c) to an ancillary non-finding of a fact in the mddle of
the trial. She clainms that had the proper “finding” been made
that a confidential relationship existed, a presunption in her
favor of wundue influence would then have arisen. She then
hypot hesi zes, however, the very existence of the presunption she
desired and makes the further claim that the ultinmate verdicts
were erroneous in the face of such an “unrebutted” presunption
The existence of a confidential relationship was not, of course,
an ultimate fact in issue. It was not the subject matter of a
verdi ct. Rule 8-131(c) and its “clear error” analysis sinply
will not stretch as far as the appellant would stretch it.

THE APPELLEE’S BEST VERSION OF THE FACTS

Purely for the sake of argunent, however, we wll indulge
the appellant in the assunption that “clear error” analysis
applies to the non-finding of a confidential relationship in
this case. W do so because of the rare opportunity it affords
to explore the heretofore alnost totally unexplored subject of
how a fact finder could ever be clearly erroneous with respect

to what was not found. It is not inappropriate that we do so in
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this case, noreover, because although Rule 8-131(c) itself may
literally apply only to ultimate verdicts, we do in various
contexts apply the “clearly erroneous” criterion to a trial
judge’s ancillary fact finding on a variety of internediate
i ssues that can cone up for appellate review

As we probe Judge Smith's verdict and, arguendo, its
antecedent fact finding for clear error, “the prevailing party
is entitled to have the evidence viewed in the |ight nost

favorable to it.” Goodwi n v. Lunbernmens Miut. Cas. Co., 199 M.

121, 127-30, 85 A.2d 759 (1952). See also Burroughs Int’|l Co.

v. Datronics, 254 M. 327, 337, 255 A 2d 341 (1969); Balt. &

Chio Railroad v. Kuchta, 76 Md. App. 1, 11, 543 A 2d 371 (1988);

and Levin v. Levin, 43 M. App. 380, 386, 405 A 2d 770 (1979).

The prevailing party, of course, is the appellee and it is in
his direction that our interpretative favor wll tilt. Mbosavi
v. State, 118 M. App. 683, 692-95, 703 A 2d 1302 (1998), rev'd

on ot her grounds, 355 Md. 651 (1999).

The appellant is the 95-year-old nother of the appellee.
She is alnost totally blind, alnost totally deaf, and suffering
from di abetes. For approximtely twenty years prior to August of
1997, the appellant lived alone in her residence at 4907
Ri dgevi ew Lane in Bow e. On August 26, 1997, however, she was

taken to Laurel Regional Hospital because of problens she had
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been having with her foot, conplicated by her diabetes. A few
days later, on Septenber 3, the appellee drove to Maryland from
his Florida residence to see his nother. During that visit, he
had her evaluated for nental conpetency by a psychiatrist.

Dr. Exall Kinbro, Jr. performed that exam nation and
concluded that the appellant was “alert and conpetent nentally.
There is no psychiatric history.” Also in Dr. Kinbro's witten
report was the foll ow ng:

H STORY OF PRESENT |LLNESS: The patient is a
92-year-old white fermale who was seen in the
presence of her son who had requested the
eval uati on. Apparent |y he was getting
somewhat perturbed with her because of her
resistance to his helping with her affairs
and her insistence on being conpletely
i ndependent . Today she told nme very
pl easantly that this was her only child and
that he was hel ping her with her affairs and
t hat she was giving him power of attorney so
that he could handle everything for her.
She seened to be conpletely happy with that
decision. Her son told nme later that he had
been talking to her about it and the
i nportance of doing that. Both of them
declared that their relationship was good.

* * %

She stated that she wanted her son to
handle her affairs and that he would be
inheriting everything since he is the only
chil d.

(Enmphasis supplied). On that sane date, the appellant was also

visited by her attending physician, Dr. Robert DePetris, who
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noted that she was “fully alert and answering to all questions
appropriately.”

On Septenber 8, 1997, the appellee visited the appellant at
Larkin Chase Nursing Home and brought with him (1) a Power-of -
Attorney form and (2) a deed to the appellant’s home which
transferred her sole ownership to that of joint ownership with
him In a deposition, the appellant recalled signing the Power-
of -Attorney but denied that she ever signed the deed. The
appel l ant’ s signature nonet hel ess appeared on both docunents and
both were notarized in her presence. The notary, Marian
Buckner, later testified that she did not specifically recall
neeting with the appellant and notarizing the docunents. MVs.
Buckner did testify, however, that “I know that if | notarize a
signature, | always nmake sure that the resident knew what was
actually in it, because a lot of residents don’t actually
understand —1 nean, they would sign nost anything.”

On July 21, 1998, the appellant filed suit against the
appellee in the Grcuit Court for Prince GCeorge’s County.
Following a series of anmended conplaints, she sought relief for
the following: (1) accounting, (2) breach of fiduciary duty, (3)
constructive fraud, (4) constructive trust, (5) quiet title, and
(6) fraud. Counts 1 and 2 <concerned certain financia

consequences of the appellee’ s actions pursuant to his power of
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attorney, i.e., the closing of the appellant’s bank accounts and
the appellee’s purchase of the CDs with sonme of the noney that
had been his nother’s bank account. Counts 3 through 6
concerned the ownership of the property at 4907 Ridgeview Lane
and the appellant’s disputed signing of the deed to that
property.

On Septenber 21, 1999, a court trial was held. At the
conclusion of the trial, the court referred counts 1 and 2 to
the Court auditor for an accounting before meking any decision
The court ruled in favor of the appellee as to counts 3 through
6. W are concerned, therefore, only wth those counts
pertaining to the deed transferring ownership of the appellant’s

resi dence.

THIS TRIAL WAS ABOUT AN ALLEGED FORGERY
NOT ABOUT A CONFIDENTIAL RELATIONSHIP

Before turning to the now critical question of whether Judge
Smith was clearly erroneous in failing to find the existence of
a confidential relationship, it 1is inportant to place this
entire issue, and our assessnent of the trial with respect to
this issue, in the context of the actual trial that took place
before Judge Smith. The issue now being raised on appeal, if it
was before the circuit court at all, was before that court only

in the nost peripheral of fashions. | ndeed, the case before us



-11-
bears little resenblance to the case that was tried before Judge
Sm th. W will not, therefore, indulge in a critical inquiry
into why Judge Smith did this or why Judge Smith did not do that
from the warped perspective of the appellant, who would |ike us
to treat as having been on center stage an issue that was, at
best, in the far, far wings of the trial that actually took
pl ace.

In attenpting to set aside the deed from the appellant to
the appellant and the appellee jointly, the primary thrust of
the appellant’s case at the trial |evel was that the appellant
never signed such a deed and that it was, therefore, a forgery.
The dominant focus of the trial was not on either 1) the
exi stence of a confidential relationship or 2) the abuse of such
a relationship. It was alnost exclusively on the issue of
whet her the appellant signed the deed to her honme or whether her
purported signature was a forgery. The case before Judge Smth
consisted of the testinony of four wtnesses, the pre-trial
deposition of the appellant, and the nedical evaluation of the
appel l ant nmade by Dr. Exall Kinbro.

In her deposition, the appellant never stated that she
signed the deed because she succunbed to the pressure, the
cajoling, or the blandishnents of her son to get her to do so.

She adamantly maintained that she did not sign the deed at any
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time. The nedical report fromDr. Kinbro did not suggest in any
way that the appellant was under the influence of her son. |t
characterized her as “alert and conpetent nmentally.”

Two of the three witnesses called by the appellant were 1)
her long-tinme friend and neighbor, Kay Kaplanis, and 2) the
manager-director of an assisted living facility where the
appel l ant stayed for several nonths, Dorothy Powell-Allen. V5.
Kapl anis gave a general narration of the appellant’s at-tines
troubled relationship with her son but did not indicate she was
under his influence or relied on himin deciding what course of
action to take. Her testinony actually reflected overtones of
hostility between the appellant and her son. Ms. Powel | -Allen
shed little light on the relationship between the appellant and
her son and what little |light she did shed was not indicative of
any pressure being placed upon or advantage being taken of the
not her by the son:

Q And you knew Ms. Starke fairly well as
she was a resident at your home?

A Yes, | think | did.

Q And did you view her as being
di sadvant aged, being taken advantage [of] by
her son?

A No, | did not. Not when she got there.
| thought he was doing his job as son.
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The real battle was joined by the last two w tnesses and
al nrost all of Judge Smth' s rendering of his verdict was devoted
to resolving the conflict between those two W tnesses.
Kat heri ne Koppenhaver was offered by the appellant as an expert
Wi tness on handwiting exam nation. She testified that the
signature on the deed was not that of the appellant. The
appellee then offered Marian F. Buckner, the Notary Public who
notarized the deed, as his only wtness. Her testinony
supported the conclusion that the appellant had signed the deed.
In rendering his verdict at the conclusion of the trial, Judge
Smth devoted alnost all of his analysis to his resolution of
the question of whether the appellant’s signature on the deed
was genui ne:

| did hear from the notary public.

| find her to be a credible wtness. | find
her testinony to be consistent and | ogical
and | believe her testinony as a credible
W t ness.

| think that the expert wtness, M.
Koppenhaver, did the best that she could,
but docunent exam nation is far, far, far
from an exact science when one does not have
the original docunents and is able, for
instance, to run scientific tests on paper
and ink and things of that nature.

| think Ms. Koppenhaver’s testinony has
been sufficiently placed in doubt.

Havi ng found Ms. Koppenhaver’s testinony
now to be less than persuasive, and Ms.
Buckner’s testinony to have been persuasive,
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| am convinced that [the deeds of October 8
and 9, 1997] are each genuine docunents
bearing the signature of Bernice C. Starke
that they purport to bear, and that the
signature is not false or forged or copied
and that the docunents, each of t he
docunents are genui ne.

(Enphasi s supplied).

Those findings of fact were essentially dispositive of the
entire case. Havi ng nade those findings, Judge Smth proceeded
summarily to render his verdicts as to the various counts. Both
parties were apparently satisfied that the verdicts resolved all
out st andi ng questi ons. The appellant never requested any
further findings of fact or further verdicts. She never
suggested that there were issues of 1) the existence of a
confidential relationship or 2) the abuse of a confidential
relationship still calling for resolution.

We are fully persuaded that the contention now being raised
by the appellant is no nore than, or little nore than, an
appel l ate afterthought. At the very least, the rhythm and
course of the real trial nmakes it clear why Judge Smth did not
have nore to say about either 1) the existence of a confidential
relationship or 2) its abuse if it did exist. There was no
occasion for himto address those issues that were not squarely
before him The appellant at the tinme of the rendering of the

verdicts, noreover, did not ask himto address those issues.
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HOW DO WE MEASURE CLEAR ERROR
WITH RESPECT TO WHAT IS NOT FOUND

The neasure of whether evidence is legally sufficient 1) to
permt the judge to submt the case to the jury, in a jury
trial, or 2) to support the judge’'s verdict as not clearly
erroneous, in a non-jury trial, is the same in civil cases and

crimnal cases alike. Isen v. Phoenix Assur. Co. of New York,

259 Md. 564, 569, 270 A 2d 476 (1970); Wllians v. State, 5 M.

App. 450, 452-60, 247 A 2d 731 (1968). W use various
references to refer to such legal sufficiency. We sonetines
speak of the legal sufficiency of the evidence; we sonetines
speak of satisfying the burden of production; we sonetines speak
of a prim facie case.

This civil or crimnal burden of production is a constant
that does not rise and fall with the shifting of the burden of
per suasi on. The burden of persuasion is sinply an attenpt to
communicate to lay jurors our historic understanding of the
| evel of certitude, greater or lesser, that they should feel
before reaching a decision on a particular kind of issue. How
a fact finder, properly instructed, then assesses credibility
and how nuch weight a fact finder gives to evidence, however,
are matters within the exclusive control of the fact finder.

Evidence that is legally sufficient to persuade one fact finder
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only by a bare preponderance of the evidence may persuade a
second fact finder clearly and convincingly or yet a third fact
finder beyond a reasonable doubt. Qur neasurenent of the |egal
sufficiency of the evidence has nothing to do with what the

burden of persuasion my be. McCoy v. State, 118 M. App. 535,

539, 703 A 2d 237 (1997); Mdosavi v. State, 118 M. App. 683

686-92, 703 A 2d 1302 (1998), rev'd on other grounds, 355 M.

651 (1999).
The neasure of |egal sufficiency, noreover, is precisely the
same whether we are applying it in the context of a jury trial

or a non-jury trial. Isen v. Phoenix Assur. Co., 259 M. at

571; Alen v. Steinberg, 244 M. 119, 122-23, 223 A 2d 240

(1966) . “Al'though the manner in which the question of the
sufficiency of the evidence conmes before us when a case is tried
by the lower court without a jury is different than when a case
is tried below by a jury, we see no material difference in the

tests applied in determning the question.” WIllians v. State

5 Md. App. at 458.

W do, to be sure, franme the issue sonmewhat differently,
dependi ng upon that context. In a jury trial, our inquiry wll
be whether the evidence was legally sufficient to permt the
judge, as a matter of law, to submt the case to the jury. In

a non-jury trial, our inquiry wll be whether the evidence was
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legally sufficient to sustain the verdict of the fact-finding

judge as not clearly erroneous. Wth respect to the difference

in the fram ng of

and non-jury cases, WIllians v. State, 5 M. App. at

expl ai ned:

( Foot not es

original).

In both cases, however, the neasure of t hat

suffici enc

5 M. App.

[ T] he issue cones before us in a case tried
by the lower court sitting as a jury in a
different posture than when the case is
tried by a jury. In a non-jury case Rule
1086 specifically provides that we shal

review the case upon the evidence (as well
as the law) and we nust determ ne whether
the lower court was clearly wong on the
evidence in finding a verdict of guilty. In
a jury case if the lower court finds upon
nmotion for judgnent of acquittal that the
evidence is sufficient in law to justify a
convi cti on, it denies the notion, and
permts the evidence to go to the jury. On
appeal we determ ne whether the denial of
the notion was proper. It is because of
this difference in the posture of the issue
of the sufficiency of the evidence that we
may entertain the issue on appeal in a jury
case only upon the denial by the |ower court
of a notion for judgnment of acquittal but we
must entertain the issue in a non-jury case
when presented on appeal even in the absence
of a nmotion for judgment of acquittal bel ow

the issues in the respective contexts of jury

455- 56,

omtted; enphasis supplied; italicized enphasis in

y will be precisely the sane. In WIllianms v.

| egal

St at e,

at 458-59, Judge Oth described the saneness of the
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Once the question of the sufficiency of the
evidence is properly before us, we believe
that the criteria used to determne the
gquestion is the sane, be the wverdict
rendered by the court or a jury. ... In
ot her words we do not believe that evidence
can be sufficient to permt its subnm ssion
to the jury unless it is sufficient for the
jury to find the defendant guilty beyond a
reasonable doubt. ... W feel that the
apparent difference in the stating of the
two tests is one of semantics and not
subst ance. When an accused elects to be
tried before the court without a jury, the
court is substituted for the jury and has
the sanme function in passing upon the guilt
of the accused.

(Enmphasi s supplied).

jury

Cvil

trial

trial and crimnal trial alike, jury trial

regardl ess of the context in which the neasurenent is

and non-

alike, the test for the legal sufficiency of the

evidence is precisely the sane:

| egal

Edwar

Is there some evidence in the case, including all inferences
that may permissibly be drawn therefrom, that, if believed
and if given maximum weight, could logically establish all
of the elements necessary to prove that the defendant
committed the crime, that the tortfeasor committed the tort,
that the defendant breached the contract, etc.

ds v. State, 198 MJ. at 157-58, franed the test for the

suf f

iciency of the evidence, w thout which a verdict would

be clearly erroneous, in essentially the sane | anguage:

In any case, civil or crimnal, to neet the
test of legal sufficiency, evidence (if
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believed) nust either show directly, or
support a rational inference of, the fact to
be proved.

And see Moosavi v. State, 118 Md. App. at 692-97.

In a jury case and a non-jury case alike, the |egal
sufficiency vel non of the evidence wll lead to precisely the
same results, notwithstanding the difference in the fram ng of
the issues. Once nore, it was the pioneering analysis of Judge

Othin Wllians v. State, 5 Ml. App. at 460, that articulately

set out the rules:

If there was such [legally sufficient]
evidence, the lower court would neither be

clearly erroneous, in a trial wthout a
jury, in finding a verdict ..., nor in
error, in a jury trial, in denying a notion
for judgment ... And if there was no such
evi dence, the lower court would be clearly
erroneous, in a trial wthout a jury, in
finding a verdict ..., and in error, in a
jury trial, in denying a notion for judgnent

Wether the lower court was clearly
erroneous in its judgnment on the evidence in
a non-jury case or erred in allowng the
evidence to go to the jury in a jury case,
we wuld be obliged to set aside the
j udgment when the question was properly
bef ore us.

(Footnote omtted).

Qur imrediate problemin this case (the thing that makes it
fascinating) is that alnost all, if not indeed all, of the case
| aw discussing the legal sufficiency of evidence is from the

perspective of the satisfaction of the burden of production by
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the proponent of a proposition. The invariable inquiry is
whet her there was sone conpetent evidence to establish all of
the elenents needing to be established to justify submtting the
case to the jury or to sustain a judge's verdict as not clearly
erroneous.

The appellant, with no case law to guide us, is asking us
to look at the dianetric opposite of what is invariably
measured. The inquiry in this case is not the famliar question
of whether the evidence was minimally sufficient to permit a

verdict, but the starkly different question of whether it was so
maximally overwhel m ng as not even to permitadoubt.
THE NON-FINDING OF A CONFIDENTIAL RELATIONSHIP

In contending that Judge Smith was clearly erroneous in
finding that there was no confidential relationship between the son
and the nother, the appellant is re-casting to her advantage
what actually happened. Judge Smith never nmade a finding in
that regard, one way or the other, nor was he required to do so.

The appellant’s contention, nore accurately stated, really

should be that Judge Smith was clearly erroneous in failing to find
that there was a confidential relationship. There is a subtle,
but sonetines critical, difference between 1) not being persuaded

t hat a relationship does exist and 2) being persuaded that a relationship
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does not exist. It is the difference between the nere non-finding
of an affirmative and the actual finding of a negative. It is
only the forner that concerns us in this case.

It makes a difference, of course, because it is far easier
to sustain as not clearly erroneous the decisional phenonenon of
not being persuaded than it is to sustain the very different
deci sional phenonmenon of being persuaded. Actually to be
persuaded of sonmething requires a requisite degree of certainty
on the part of the fact finder (the use of a particular burden
of persuasion) based on legally adequate evidentiary support
(the satisfaction of a particular burden of production by the
proponent). There are wth reasonable frequency reversible
errors in those regards. Mere non-persuasion, on the other hand,
requires nothing but a state of honest doubt. It is virtually,
al beit perhaps not totally, inpossible to find reversible error
in that regard. Posing the question in this case in ternms of
non-persuasion, incidentally, casts Judge Smth’s arguable silence
on the issue in a nore favorable |ight.

Qur analysis begins with the recognition that the non-
finding of a given proposition by no neans necessarily inplies
the finding of its opposite, despite a common tendency to think

that it does. This is the recurring semantic fallacy of the
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false affirmative.! Had the appellant, pursuant to that semantic
fallacy, posed the bi-polar question: “Which do you find,
Judge, Proposition A (the existence of a confidential
rel ationshi p) or Proposition B (the non-existence of a
confidential relationship)?” Judge Smth could, wth conplete
propriety, have responded, “I find neither. | am not persuaded
of anything and, therefore, the status quo, whatever it may be,
conti nues undi sturbed.”

The status quo, in a case such as this, is that there is no

confidential relationship between the parent and the child. |t
was the appellant who asserted the existence of such a
relationship in this case and who, as proponent, bore the burden
of proving it. As Judge Hammond pointed out for the Court of

Appeals in Akin v. Evans, 221 M. 125, 130, 156 A 2d 219 (1959):

W think the evidence of confidential
relationship inconcl usive. No presunption
of such a relationship arises in the case of
a gift froma parent to a child. The burden
of proof is on the party alleging the
relationship to prove it.

(Enphasi s supplied).

L In homicide law, for instance, the non-finding of malice by no means implies the finding of non-

malice. Again in homicide law, the non-finding of premeditation by no means implies the finding of non-
premeditation. In burglary law, the non-finding of nighttime by no means implies the finding of non-nighttime.
In attempt law, the non-finding of consummation by no means implies the finding of non-consummation. In
automobile theft law, the non-finding of permanent intent to deprive by no means implies the finding of non-
permanent intent. In re Lakeysha P., 106 Md. App. 401, 433-47, 665 A.2d 264 (1995).
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Judge Digges wote to the sanme effect in Treffinger wv.

Sterling, 269 Md. 356, 361, 305 A 2d 829 (1973):

It is also clearly established that undue
influence may arise from the breach of a
confidential relationship existing between a
grantor and his grantee. But, there is no
presunption of such a relationship in the
case of a transfer froma parent to a child
and the burden of denonstrating that one
exists is on the party alleging it.

(Enmphasi s supplied).

Where the appellant, as here, failed to persuade Judge Smth
that a confidential relationship between the son and the nother
existed, the law with respect to a gift froma parent to a child

tilted decidedly in the appellee’ s favor. In WIllianms v.

Robi nson, 183 Ml. 117, 120, 36 A 2d 547 (1944), Judge Del apl ai ne
expl ai ned:

[1]t is well settled that no presunption of
fraud arises when a gift is nmade by parent
to child, if the parent is nmentally
conpetent and understands the effect of his
act, and therefore the burden of proof is on
the person seeking to invalidate the gift.
Henry v. Leech, 123 M. 436, 91 A 694. |t
is definitely held in Mryland that when a
conpetent person, in pursuance of a long
cheri shed purpose, nmakes a voluntary gift to
a favorite relative, whom he has raised from
childhood and with whom he has |ived on
intimate and affectionate terns, there is no
presunption that the donee exerted undue
i nfl uence, and the court should not set such
a deed aside except upon strong and
concl usi ve proof.
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(Enphasi s supplied). See also Henry v. Leech, 123 M. 436, 91

A. 964 (1914).

Had the appellant, on the other hand, succeeded in
persuading Judge Smth that a confidential relationship did,
i ndeed, exist, then the law with respect to the gift would have

tilted in the appellant’s favor. WIlians v. Robinson, 183 M.

at 120, further expl ai ned:

[Where the child acts as a guardian for the
parent, ... if there is an inprovident gift
from the parent to the child the court
presunes that it was obtained by fraud, and
will hold the conveyance void, unless the
child shows such facts as wll satisfy the
court that he understood the effect of his
act and there was no inposition.

(Enphasi s supplied).

In this case, the appellant failed to carry her burden of
persuadi ng Judge Smth that a confidential relationship existed
between her and her son. The tilt, therefore, renmained where it
had al ways been, in the appellee’'s favor. To have changed that
status quo, the appell ant would have to have carried
successfully her burden of persuasion and she did not do so. To
mai ntain the status quo in his favor, on the other hand, the
appellee did not have to do anything. He could passively rely
simply on the appellant’s failure to carry her burden. He had

no i ndependent burden of his own.
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A VERDICT MAY NOT BE “DIRECTED”
IN FAVOR OF A DISPUTED PROPOSITION

What is before us ultimately distills dowm into a single
i ssue. It is an issue which, to the best of our know edge, is
one of first inpression. On appellate review of the evidence,
how could we ever hold, in a non-jury case, that a judge was
clearly erroneous for not being persuaded of sonething.

Resolving disputed credibility and weighing disputed
evidence are matters, of course, in the unfettered control of
the fact finder. Where either the credibility of a witness or
the weight of the evidence is in dispute, therefore, there is no
way in which a fact finder, with such matters properly before
him could ever be clearly erroneous for not being persuaded.
By analogy to the jury trial, it is only in those situations
where the judge, as a matter of |aw, has erroneously submtted
an issue to the jury in the first place that a finding of fact
with respect to that 1issue could ever be deened clearly
erroneous. Wth rare exceptions, the judge can only be wong in
submitting an issue to the jury where the proponent has failed
to carry his burden of production. That, of course, is not what
is before us in this case.

The only analogue on which the appellant mght hang her

ar gunent would seem be to the rare and extraordinary
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circunstance where a judge would be required, in effect, to
“direct a verdict” in favor of the proponent of a proposition
and could not even allow the jury to entertain a doubt as to the
exi stence of such a proposition. The judge in such a case is
“directing” the fact finder that it nust be persuaded. W now
recogni ze, of course, that the judge is actually taking the case
away fromthe fact finder.

It is not unusual for a judge to take a case away from the
fact finder where the proponent has failed to carry a burden of
production. It is a far, far rarer phenonmenon, however, to take
a case away from the fact finder because the proponent’s proof
is so overwhelm ng and decisive that the fact finder will not
even be permtted to doubt it. Al though we know of no instance
where such a legal principle has ever been extended to the fact
finding of a judge in a non-jury case, it behooves us
nonet hel ess to look at the small body of case |aw applying such
a principle to a judge in his capacity as |egal referee. When
must a verdict be “directed” in favor of a proponent?

Smith v. Mller, 71 Ml. App. 273, 525 A 2d 245 (1987), was

a case where it was the party bearing the burden of proof on an
issue who clainmed entitlenent to a verdict in his favor as a
matter of |aw In rejecting that argunent, Judge Bell (now

Chi ef Judge of the Court of Appeals) pointed out for this Court,



-27-
71 M. App. at 278-79, the stringent limtations on such an
entitlement:

[Where a notion for judgnent and subsequent
nmotion for judgnent n.o.v. are filed by a
party who bears the burden of proof on the
issue, the court may only grant either
noti on when

the facts are uncontroverted (as
opposed to nerely uncontradicted)
or the parties have agreed as to
the facts and such facts and the
ci rcunst ances surroundi ng t hem
permt of only one inference wth
regard to any issue presented by

the notion. See, Al exander .
Tingle, 181 M. 464, 30 A 2d 737
and Pennsyl vani a R. Co. V.
Stallings, 165 M. 615, 170 A
163. In the latter case, at 619

[170 A. 163], the Court said:

“.... Nor is it true
that the court can say
as a matter of |aw that
one upon whom the burden
rests has di schar ged
t hat bur den nerely
because testi mony
offered by him was not
cont r adi ct ed. To so
hol d woul d be to
override the decisions
in a long line of cases
that the jury has the
right to disbelieve a

Wi t ness even when
uncont r adi ct ed. [citing
cases] In Harrison v.
Centr al Construction

Co. 135 M. 170, at
page 180, 108 A 874,
878, it was said: “When
the facts have been
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ascertained and agreed
upon by the parties, or
are undi sput ed, and
there is no dispute as
to the inferences to be
drawn from the facts,
the question beconmes one
of law and may be
deci ded by the court.’

“This was said in a
case where there was an
agr eed st at enent of
facts. And it wll be
found, on exam nation of
all the cases where |ike
| anguage 1s used there
was no controversy about
t he facts. [citations
omtted]. “ Undi sput ed,
as used in these cases,
must be taken to nean
‘uncont ested,’ rat her
t han ‘uncontradicted.’”

(Enphasis in original). See al so Thodos v. Bland, 75 M. App

700, 714-15, 542 A 2d 1307 (1988).

Talley v. Dept. of Correction, 230 M. 22, 185 A 2d 352

(1962), was also a case where the proponent of a proposition
argued on appeal that he was entitled to a directed verdict in
his favor. In holding against him the Court of Appeals, 230
Ml. at 28-29, explained the severe Ilimtations on such an
entitlement:

[Where the facts are conceded, undisputed

or uncontroverted, and the inferences to be

drawn therefrom are plain, definite and

undi sputed ... their legal significance is a
matter of law to be determi ned by the court,



-20-

but wher e t he facts, or i nf erences
therefrom or both, are in dispute, such
guestions are to be determned by a jury (or
where the case is submtted to the court, by
the judge as questions of fact, not of |aw),
and the jury (or the court sitting to
determ ne questions of fact) is entitled to
wei gh and evaluate the evidence, and my
di sbel i eve evidence, even though it is
“uncontradicted.”

(Footnotes omtted; enphasis supplied).

In Peroti v. WIllians, 258 Ml. 663, 267 A 2d 114 (1970),

Judge Digges nade it clear that in order for an issue of fact

qual i fy

act ual

or

as “uncontroverted” or “undisputed,” there

constructive acquiescence in the truth of that fact

the part of all parties:

258 M.

Appel l ant Peroti contends that she was

entitled to a directed verdict, and so
we must exam ne what standard of proof is
necessary to achieve this result. In
Dunstan v. Bethl ehem Steel Co., 187 Ml. 571,
578, 51 A 2d 288 (1947) the Court there
di stingui shed “between (a) wuncontradicted
evidence which a jury mght disbelieve and
(b) uncontroverted or undisputed facts,
whi ch present only a question of law” Only
in the second case is the court justified in
removi ng an i ssue from t he jury’s
consi derati on. Qur understanding is that
for evidentiary facts and inferences to be
“uncontroverted or undi sputed” there nust be
either actual or constructive acquiescence
in their truth on the part of all affected
parties.

at 669 (enphasis supplied).

THE EVIDENCE OF A CONFIDENTIAL RELATIONSHIP

must

to

be

on
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WAS NEITHER UNDISPUTED NOR UNCONTROVERTED
The appell ee has by no neans conceded or acquiesced in the
establishnment of a confidential relationship between him and his
not her . He has nobst vigorously argued that there was no such

rel ati onship. In Treffinger v. Sterling, 269 Ml. 356, 361, 305

A.2d 829 (1973), the Court of Appeals set out a nunber of
factors to be considered in determning the existence of a
confidential relationship between an aging parent and a chil d:

Among the factors to be examned in
determining whether this relationship has
cone into being are the parent’s advanced
age, his physi cal debility, his nental
f eebl eness, and his dependence on his child.

None  of these factors is necessarily
conclusive and each should be given that
wei ght whi ch IS war r ant ed by t he

ci rcunst ances then present.

In looking at the Treffinger factors alone, and certainly

at the range of inferences that m ght be drawn fromthem it is
clear that there was a genuine factual dispute with respect to
the existence of a confidential relationship. The first two
factors--the appellant’s advanced age and the appellant’s
physical debility--clearly tilted in favor of the existence of
such a relationship. The third factor--the nental acuity of the
appel l ant--1 eaned decidedly, on the other hand, in the opposite

di rection. The critical evaluation of Dr. Kinbro with respect
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to the appellant’s nental conpetence was that she was by no
means nentally feeble:

The patient appeared alert and conpetent

mental | y. There is no psychiatric history.

She enj oyed relating and was quite

appropriate socially.

The fourth Treffinger factor, just as was the third, was

counter-indicative of a confidential relationship between nother
and son. Taking that version of the facts, and all inferences
reasonably deducible therefrom nost favorable to the appellee,
the evidence did not show a strong dependence by the appellant
on her son. It is frequently the situation where confidential
relationships are found between an ageing parent and a child
that the child is living with and caring for the parent on a
daily basis. The son in this case lived in Florida and, but for
an energency trip because of the parent’s serious illness, only
visited his nother approximtely once a year. To the nother’s
chagrin, even those visits were |anentably short.

To the extent the appellant relied on anyone, it was on her
friend and nei ghbor Kay Kaplanis. M. Kaplanis had a key to the
appel l ant’ s hone. She assisted the appellant with her banking
She was also reqgularly relied on by the appellant for
transportation, for shopping, and for taking care of hone

mai nt enance probl ens.
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Various bits of testinony indicated that there was actually
periodic friction between the appellant and her son. She told
her attending physician on Septenber 3, 1997, that she did not
Wi sh to sign “any papers to her son.” She was reluctant even to
have him summoned north to Baltinore at the time of her
hospitalization, because of her belief that her condition was
“not that serious.” Several of the wtnesses testified to her
fierce desire to maintain her independence.

In a typical ageing parent-child confidential relationship,
it frequently eventuates that the nurturing child receives a
benefit from the “dependent” parent inordinate to the benefits
received by siblings and other close famly nenbers. In this
case, the deed from the nother to herself and her son jointly
did not partake of any wunnatural or unequal | argesse. The
appellant had indicated to Dr. Kinbro that her son was her only
heir and she fully expected him to inherit everything upon her
deat h.

Applying the Treffinger factors alone, the evidence, at

| east arguably, cut both ways. It was clearly, therefore, grist
for the fact-finding mill. VWhatever the fact finder does in
such circunstances is, by definition, not clearly erroneous.

CONCLUSION
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The existence of a confidential relationship between nother
and son was nost definitely controverted by the appellee in this
case. The proponent for the existence of such a relationship
was the appellant. Hypot hetically, had the existence of such a
relationship been the ultimate issue in a jury case, it would
not have been an appropriate occasion for a judge, as |egal
referee, to have taken the case away from the jury and, in
effect, to have “directed a verdict” in favor of the proponent.

Under such circunmstances and even assum ng, purely arguendo, the

appel late reviewability of a non-finding of an ancillary fact for
clear error, it is not even arguable that the fact-finding judge
in this non-jury case was clearly erroneous when he was not
persuaded of the existence of such a rel ationship.

The internediate finding of such a relationship was the
i ndi spensable fulcrum by which all three of the appellant’s
l[iteral contentions were to be lifted. Wthout that fulcrum
there is no leverage for the argunents that Judge Smth 1)
erroneously failed to find constructive fraud, 2) erroneously
failed to inpose a constructive trust on the jointly held
property, and 3) erroneously failed to quiet title to the
property. They don't get off the ground.

JUDGMENT AFFIRMED; COSTS TO
BE PAID BY APPELLANT.



