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On February 9, 1998, the Departnent of Health & Mental
Hygi ene, appellee, term nated the enpl oynent of Stephanie
Smack, appellant, a new enpl oyee with the Sonerset County
Heal t h Departnent. Subsequently, on a petition for judicial
review of the admnistrative decision, the Crcuit Court for
Worcester County affirnmed. Appellant appeals to this Court
and contends (1) that the Adm nistrative Law Judge (ALJ) and
the circuit court commtted legal error in holding that M.
Code (1987), State Personnel & Pensions (State Pers. & Pens.)
§ 11-106, was not applicable to appellant, and (2) that the
term nation was based on racial discrimnation.

Fact s

There is no dispute with respect to the rel evant
underlying facts. On Cctober 8, 1997, appellant was enpl oyed
by the Sonerset County Heal th Departnent as a Social Wrker
assigned to the Addiction Unit |ocated in Wstover, Mryl and.
Appel l ant was a new enpl oyee, and as such, was subject to a
probationary period that would have expired on April 8, 1998.

As part of her duties, appellant assessed substance abuse
probl ens, tested for substance abuse, and provi ded counsel i ng.
Appel I ant al so provi ded weekly therapy to a group located in
Crisfield, Maryland. The location of the group therapy

session in Crisfield was approximately a ten-mnute drive from
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appellant's office in Westover. Appellant was required to use
her personal vehicle to drive to Crisfield for the sessions.

On January 29, 1998, appellant was schedul ed to neet the
group in Crisfield at 2:00 p.m Flooding had been caused in
the area by a najor stormdescribed as a “nor’ easter.”

Appel lant | eft Westover at 1:45 p.m

When appel |l ant neared the | ocation of the session, she
heard soneone scream The unnaned person advi sed appel | ant
that (1) the street, presunably |leading to the | ocation, was
under water, and (2) nenbers of the group had not been able to
make it because of the water. Appellant observed two vehicles
having difficulty getting through a fl ooded area of the street
and determ ned that her vehicle would not make it. Appellant
testified that she "panicked" because of a radio report of a
rising tide.

Appel I ant had no noney with her to nake a tel ephone call,
and she returned to her Westover office. At that tine,
appel | ant obt ai ned the phone nunber for the facility where the
session was to neet and called, but she was unable to get
t hrough. Appellant did not report to her supervisor, Gai
Lankford, that day. Ms. Lankford, another counselor fromthe
West over office, and three nenbers of the group did attend the

t herapy session at the appointed hour.

-2-



On January 30, 1998, Ms. Lankford discussed the incident
with appellant. On February 3, 1998, M. Lankford discussed
the incident with Curtis D xon, head of the County Health
Department. Subsequently, M. Dixon decided to term nate
appel lant's enpl oynent. On February 9, 1998, appellant was
notified that her enploynment would be term nated for failing
to attend the group session and failing to report her absence
to her supervisor.

Pursuant to Ml. Code, State Pers. & Pens. § 11-110,
appel | ant appealed the termnation to the Ofice of
Adm ni strative Hearings on Septenber 14, 1998. On March 8,
1999, the ALJ issued a decision affirmng the term nation of
enpl oynent. Appellant filed a petition for judicial reviewin
the Grcuit Court for Wrcester County, and on Septenber 30,
1999, the circuit court affirnmed appellee's decision to
term nate appellant's enpl oynent.

Questions Presented

As rephrased by us, appellant inquires on appeal whether
(1) Md. Code, State Pers. & Pens. 8§ 11-106 applies to
appel lant; and (2) whether the decision to term nate appell ant
was illegal or unconstitutional based on raci al
di scrimnation. For the reasons that follow, we answer both

guestions in the negative and affirmthe judgnent of the
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Crcuit Court for Worcester County.
St andard of Review
The proceedi ngs before the ALJ were governed by the
Adm ni strative Procedure Act, M. Code (1995 Repl. Vol. &
Supp. 1998), State CGov't 88 10-201 to 10-226. Qur role is
the same as that of the circuit court. Consequently, we
review the decision of the ALJ, not the decision of the trial

court. Pub. Serv. Commin v. Baltinore Gas & Elec. Co., 273

Md. 357, 362 (1974); Consuner Protection Div. v. Luskin's,

Inc., 120 Md. App. 1, 22 (1998), rev'd in part on other

grounds, Luskins's, Inc. v. Consumer Protection Div., 353 M.

335 (1999), and we pay no deference to the | egal conclusions
of the ALJ. See Md. Code (1999), State Gov't 8§ 10-222(h)(3);

Bal ti nore Lutheran H gh Sch. v. Enploynent Sec. Admn., 302

Md. 649, 662 (1985); Maryland Sec. Commir v. United States

Sec. Corp., 122 Md. App. 574, 587 (1998).

The issues presented in this case are issues of |aw
The parties do not contest any of the factual concl usions of
the ALJ or inferences that may have been derived fromthose
facts. The first issue presented for our reviewis sinply
whet her State Pers. & Pens. § 11-106 applies to appellant
despite her status as a probationary enpl oyee and whether the

ALJ and the circuit court conmtted legal error in concluding
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that it was not applicable.

Di scussi on
1.
Section 11-106(a), the pertinent subsection, provides:

Procedure. —Before taking any
disciplinary action related to enpl oyee
m sconduct, an appointing authority shall:

(1) investigate the alleged
m sconduct ;

(2) nmeet with the enpl oyee;

(3) consider any mtigating
ci rcumnst ances;

(4) determi ne the appropriate
di sciplinary action, if any, to be inposed,
and

(5) give the enployee a witten notice
of the disciplinary action to be taken and
t he enpl oyee' s appeal rights.

The inplenmenting regulation, entitled "Disciplinary Actions
Rel ating to Enpl oyee M sconduct,"” appears in COVAR
17.04.05.04. Subsections (D) and (E) provide:

D. Before an enpl oyee nmay be

di sci plined for conduct-rel ated reasons,
t he appointing authority shall:

(1) Notify the enployee of the
m sconduct and provi de an expl anati on of
t he enpl oyer's evi dence;

(2) Investigate the alleged
m sconduct ;

(3) Meet with the enpl oyee,
unl ess the enpl oyee is unavail abl e or
unwi I ling to neet;

(4) Consider any mtigating
ci rcunst ances;

(5) Determ ne the appropriate
di sciplinary action, if any, to be inposed;
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and

(6) Gve the enployee witten
notice of the disciplinary action to be
taken and t he enpl oyee's appeal rights, and
informthe enpl oyee of the effective date
of the disciplinary action.

E. Unless otherw se provided by | aw,
an appointing authority shall take each of
the actions required in 8D of this
regulation within the time limts provided
in State Personnel and Pensions Article,
811- 106, Annot ated Code of Maryl and.

Appel | ant asserts that these provisions were not conplied
with, a position not challenged by appellee, and because of
t he nonconpliance, reversal is required.

W find no error and agree with the ALJ and the circuit
court that appellant's term nation was governed by § 11-303,
whi ch provi des:

Term nation of probationary enpl oyee.

(a) Authorized. —An appointing
authority may term nate the enpl oynent of a
probati onary enpl oyee.

(b) Notice. —Before term nating an
enpl oyee who is on probation, the
appointing authority shall give the
enpl oyee a notice of termnation at | east
10 days before the effective date of the
term nati on.

(c) Suspension during interim —An
appointing authority may suspend a
probati onary enpl oyee with pay between the
date of the notice and the effective date
of the term nation

(d) Appeal limted. —A probationary
enpl oyee may appeal a term nation under
this section only on the grounds that the
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termnation is illegal or
unconstitutional.[1]

Statutory Construction
In dealing with an issue of statutory construction, our
goal is to discern and effectuate the intent of the
| egislature at the tinme it enacted the statute. Brown v.

Housi ng Opportunities Conmir, 350 Md. 570, 575 (1998). If the

statutory | anguage is clear, unanbi guous, and consistent with
t he purposes of the legislation in general and the particul ar
provi sion being interpreted, our inquiry usually ends at that

point. Philip Elec. v. Wight, 348 M. 209, 216-17 (1997);

Sears, Roebuck & Co. v. CGussin, 350 Md. 552, 561-62 (1998).

When, as is the case here, the plain | anguage of the statute

1At oral argunent, appellant asserted that, even if a
probati onary enpl oyee's enpl oynent could be term nated at the
di scretion of the enployer, nevertheless, 8§ 11-106 woul d be
applicable in this case because appellee in fact treated this
as a m sconduct case. W disagree.

The statute does not define m sconduct, but it is clearly
a concept distinct fromlack of proficiency in enploynent,
al though the two could overlap. Appellee did not use the

| abel or in any way assert "m sconduct”; it sinply gave a
reason for the termnation of appellant's enploynent, a reason
consistent wwth lack of proficiency. It is immterial whether

t he same conduct constitutes "m sconduct” within § 11-106. W
see no statutory prohibition against giving a reason for
termnation even if the right to termnate is discretionary.
On the other hand, if appellee had chosen to conply with the
procedures in § 11-106, even though not required to do so, it
woul d not have violated the statute. The bottomline is that
appel l ee did not conply with the procedures in 8§ 11-106, and
in our view of the case, it was not required to do so.
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fails to reveal a particular intent, we look to the entire
statutory schene and consi der the purpose of the particul ar

statute before us. Departnent of Pub. Safety & Correctional

Serv. v. Howard, 339 Md. 357, 369 (1995). Additionally, "we

seek to discern the intent of the |egislature from surroundi ng
ci rcunst ances, such as legislative history, prior case |aw,
and the purposes upon which the statutory franmework was

based.” Philip Elec., 348 Md. at 217. Courts al so nay exam ne

any interpretive regul ations pronul gated by an adm nistrative
agency, giving deference to the agency's own application.

Baltinore & Chio R R Co. v. Bowen, 60 Md. App. 299, 305

(1984). Courts nust al so be cogni zant of avoiding an

illogical, absurd, or inconsistent result. Kaczorowski v.

Mayor and City Council of Baltinore, 309 Ml. 505, 513

(1987) (citing Tucker v. Fireman’s Fund Ins. Co., 308 Md. 69,

75 (1986)); WIllians v. State, 329 Md. 1, 15 (1992) (court

interprets statutory |language in light of full context in
which it appears, and in light of external manifestations of
| egi sl ative intent or general purpose avail able through other

evi dence); Richnond v. State, 326 Ml. 257, 262 (1992)(quoting

Cunni nghamv. State, 318 M. 182, 185 (1989)); D ckerson v.

State, 324 Md. 163, 170-71 (1991).



Statutory Schene
An appellate court attenpts to divine |legislative intent
fromthe entire statutory schene, as opposed to scrutinizing
parts of the statute in isolation. WIIlians, 329 Ml. at 15-
16. Accordingly, we briefly explain the relevant statutory
schene.
The enpl oynent categories in the State Personnel
Managenent Systemare (1) skilled service, § 6-401, (2)
pr of essi onal service, 8 6-402, (3) nanagenent service, § 6-
403, (4) executive service, 8 6-404, (5) special appointees, 8§
6- 405, and (6) tenporary enployees, 8§ 6-406. Each enployee is
required to conplete a six-nonth probationary period as the
final step in an enployee's initial appointnent to a position
in the State Personnel Managenent System 8§ 7-402. The
parti es agree that appellant was a probationary enpl oyee and
her position was such that she woul d have been in the
prof essi onal service category if a pernmanent enpl oyee.
To successfully conplete a

probationary period, an enpl oyee is

required to denonstrate proficiency in the

assigned duties and responsibilities of the

position to which the enployee is

appoi nt ed.

Section 7-402(c).

An appointing authority may take
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di sciplinary action against or term nate

t he enpl oynent of a probationary enpl oyee

in accordance with Title 11 [of the State

Pers. & Pens. article].
Section 7-405.

Title 11 of the State Personnel and Pensions Article is
entitled “Disciplinary Actions, Layoffs, and Enpl oynent
Term nations in State Personnel Managenment System”™ O
rel evance here are subtitle 1, “Disciplinary Actions” and
subtitle 3, “Enploynent Separations and Term nations.” The
| anguage of both the title and subtitles indicate that
“disciplinary actions” and “enpl oynent term nations” are
di stinct concepts.
Subtitle 1 is |abeled "disciplinary actions” and applies

to all enployees in the State Personnel Managenent System
wi thin the Executive Branch except tenporary enpl oyees. See §
11-102. Thus, subtitle 1 applies to probationary enpl oyees.
The disciplinary actions permtted agai nst any enpl oyee are
set forth in 8 11-104 and include a witten repri mand,
forfeiture of annual |eave, and suspension. D sciplinary
action al so includes term nation of enploynent. See § 11-
104(7). Section 11-105 enunerates actions providing cause for
automatic term nation of enployment. Section 11-106 outlines
the procedure required before taking any disciplinary action

related to enpl oyee m sconduct. Section 11-107 identifies
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actions which do not constitute disciplinary action, which
i ncl ude counsel i ng nenoranda, |eave w thout pay, and
restitution.

Subtitle 3 of Title 11 is entitled “Enpl oynent
Separations and Term nations,” and applies to “all
nont enporary enployees in the State Personnel Managenent
System” 8§ 11-301. Section 11-303 specifically addresses the
term nation of a probationary enpl oyee.

Enpl oyees i n the managenent service, executive service,

or special appointnment categories are "at will," and their
enpl oynent may be term nated for any reason, 8 11-305. The
appeal rights of those enployees are limted to an assertion
that the termnation was illegal or unconstitutional, § 11-
113(b)(2)(ii). If a probationary enpl oyee does not
successfully conplete the probationary period and the

enpl oynment is term nated, such enployee's appeal rights are
limted to an assertion that the term nation was illegal or
unconstitutional. Section 11-303(d). By contrast, enployees
in the skilled or professional service categories are not
subject to such imted appeal rights. Section 11-109.
Tenporary enpl oyees are not covered by subtitle 1, see § 11-

102, or subtitle 3, see § 11-301.

“I't is well settled that when two statutes, one general
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and one specific, are found to conflict, the specific statute
will be regarded as an exception to the general statute.”

Farners & Merchants Nat’|l Bank v. Schl ossberg, 306 Md. 48, 63

(1986); see also Governnment Enployees Ins. Co. v. |nsurance

Commir, 332 Md. 124, 135 (1993). Wiile State Pers. & Pens. 8§
11-106 is a general statute that concerns “disciplinary action
related to enpl oyee m sconduct,” State Pers. & Pens. 8 11-303
specifically addresses the term nation of probationary
enpl oyees. Therefore, State Pers. & Pens. § 11-303 governs
t he procedure required under these circunstances, and the only
procedural requirement is to give the requisite notice. See 8§
11-303(b). This conclusion is also supported by the
| egi sl ative history and adm ni strative regul ati ons.
Legi slative History

As previously nentioned, when we seek to discern the
intention of the legislature, we al so consider |egislative
hi story and the purposes upon which the statutory franework

was based. See Philip Elec., 348 Md. at 217. In our recent

deci sion, Wstern Correctional Inst. v. Geiger, 130 Ml. App.

562 (2000), Chief Judge Murphy chronicled the | egislative
hi story rel evant here:

On June 9, 1995, Executive Order No.
01. 01. 1995 established the Governor's Task
Force to Reformthe State Personnel
Managenent System (the "Task Force").
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According to that Order, State governnent
needed "a personnel managenent systemt hat
is nore flexible, decentralizes personnel
managenent functions, sinplifies and
streanl i nes personnel procedures and

provi des for the consistent application of
per sonnel policies throughout a diverse

St at e governnent." Id. To this end, the
Task Force was charged with conducting a
"conprehensive review of the Maryland State
Per sonnel Managenent System contained in
Division | of the State Personnel and
Pensions Article to determ ne necessary and
appropriate revisions to that law " | d.

The Task Force submtted a final
report, containing its findings and
recommendati ons, to the G endening
Adm ni stration on January 19, 1996. That
report included a proposal that the
appointing authority be allowed "up to
thirty cal endar days to inpose any
[ non-suspensi on] form of discipline.” The
Task Force's aggregate proposals were then
presented to the General Assenbly as the
St at e Personnel Managenent System Reform
Act of 1996 (the "Act"). The Act passed in
substantially the sane formthat the Task
Force had proposed.

130 Md. App. at 567-68 (footnotes omtted).
According to the Task Force Recommendations pertinent to
t he i ssue before us:

Term nations and Di sciplinary Actions
During the Probationary Period

A An enpl oyee may be di sciplined during
the probationary period for any reason and
to any extent authorized by this article.

B. Not wi t hst andi ng the foregoing, at any
time during the probationary period an
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appointing authority may term nate the

enpl oynment of an enployee if, in the

j udgenent of the appointing authority, the
enpl oyee is unable or unwilling to
satisfactorily performthe duties or
responsibilities of the position or the
enpl oyee’ s conduct does not nerit continued
enpl oynment with the State.

E. Except for an action taken [with regard

to enpl oyees serving probation upon

conpetitive pronotion], a probationary

enpl oyee shall only be entitled to grieve

or otherw se appeal a disciplinary action

on the basis that the action was illegal.”
See Task Force to Reformthe State Personnel Managenent
System Report to the Governor, at 14 (January 1996).

Thus, to the extent that the General Assenbly relied on
the efforts and reconmmendati ons of the Task Force, it appears
the legislative intent was to treat a probationary enpl oyee
as, in essence, an enployee at-will and, consistent with that
concept, limt a probationary enpl oyee’s right of appeal.

Adm ni strative Regul ations
Courts also may exam ne any interpretive regul ations

pronul gated by an admi nistrative agency, giving deference to

the agency's own application. Baltinore & Chio R R Co. v.

Bowen, 60 Md. App. 299, 305 (1984). Contenporaneous
interpretation of a statute by an agency that admnisters it
can gui de, but not bind, an appellate court. Board of
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Trustees v. Hughes, 340 Md. 1, 8 (1995)(quoting Baltinore Gas

& Elec. v. Public Serv. Commin, 305 Md. 145, 161 (1986)).

COVAR 17.04.03.17F, inplenenting State Pers. & Pens. 8§
11-303, provides in part:

An appointing authority who term nates
an enpl oyee under this subsection shall do
so in accordance with State Personnel &
Pensions Article, 8§ 11-303, Annotated Code
of Maryland. The appointing authority's
notice to the enployee shall be in witing
with a copy to the Secretary. The
appointing authority shall provide notice
at | east 10 days before the effective date
of the termnation. The notice shall state
the reasons for the term nation, the
effective date, and the appropriate appeal
route.

Again, the procedure with regard to term nati on of
probati onary enployees is summary in nature and is regarded as
di stinct from other disciplinary actions.
Prior Case Law and Interpretations
In seeking to discern the intention of the |egislature,

we may al so consider prior case law. See Philip Elec., 348

Mi. at 217. Interpretations preceding the enactnment of the
current statutory schenme al so support a finding that the
procedural requirenents for term nating a probationary

enpl oyee are limted. For exanple, the Court of Appeals, in

Hawki ns v. Departnment of Public Safety and Correctional Serv.,

325 Md. 621, 624 n.2 (1992), noted:
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During the probationary period,

probati onary new enpl oyees may be

di scharged “w t hout reason and w t hout
cause.” Small v. Secretary of Personnel,
267 Md. 532, 535 (1973). The inquiry
before the Secretary is limted to the
“legality” of the rejection, and the
Secretary “is precluded from consi dering
whet her or not |egitinmate nmanagenent
prerogatives were properly exercised.” 60
Op. Att’y CGen. 545, 550 (1975).

Simlarly, in 62 Op. Att’y Gen. 686, 689 (1977), it was
stated: “During that ensuing probationary period, even though
t hat enpl oyee is a permanent enpl oyee, she can be di scharged

w t hout reason and wi thout cause.” See also Small v.

Secretary of Personnel, 267 Ml. 532, 535 (1973). The

| egislative history in no way indicates an intention to
di sagree with this line of reasoning or to nmake it nore
onerous to term nate a probationary enpl oyee.

In conclusion, we find that 8 11-106 is inapplicable to
term nations of probationary enployees. W rely on the
| anguage itself, the adm nistrative provisions, the
| egi slative history, and prior interpretations. A
probati onary enpl oyee’s substantive and procedural rights
differ fromthe rights of a non-probationary enpl oyee.

Section 11-303 —IIlegal or Unconstitutional
A term nated probationary enpl oyee’s appeal is limted to

whet her the enployer’s action in termnating the enpl oyee was
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either illegal or unconstitutional. See Mi. Code, State Pers.
& Pens. 8§ 11-303(d) (a probationary enployee’s termnation is
limted to whether “the termnation is illegal or
unconstitutional.”)

The issue is whether the ALJ was correct in concluding
that the evidence was legally insufficient to neet appellant's
burden of proving that her termnation was illegal or
unconstitutional. Appellant argues two grounds: (1) failure
to conmply with 8 11-106 and (2) racial discrimnation. W
have held that 8§ 11-106 was not applicable, and thus, there
was no procedural violation.

Moreover, in the context of the State Pers. & Pens.
article, when the challenge to a termnationis limted to
illegality or unconstitutionality, as in the case of at wll
or probationary enpl oyees, but not so limted in other
categories, the thrust of the term"illegal"” is the creation
of an exception for term nations that contravene public
policy.?

Public policy appears to have been first articulated as a
basis for wongful discharge by the Court of Appeals in Adler

v. Anerican Standard Corp., 291 Md. 31 (1981). Adler, a

W do not hold that procedural violations that are not
unconstitutional may not, under appropriate circunstances, be
"illegal”™ within the neaning of the statutes being di scussed.
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former assistant general manager of Anerican Standard’ s
commercial printing division, alleged that he was di scharged
foll ow ng his discovery of the paynment of commrercial bribes
and the falsification of corporate records. 1d. at 32-33.

Adl er brought his claimin federal district court and the
federal court consulted the Court of Appeals to determ ne the
state’s position on abusive discharge. 1d. at 32.

After noting the rising acceptance of this tort in
jurisdictions nationw de, the Court of Appeals decided that
“Maryl and does recogni ze a cause of action for abusive
di scharge by an enployer of an at will enpl oyee when the
notivation for the discharge contravenes sone cl ear mandate of
public policy ....” 1d. at 47. Utimtely, the Fourth
Circuit held that the public policy exception in Mryl and
extends only to those situations where an enpl oyee is
retaliated against for a “refusal to engage in illega
activity, or the intention to fulfill a statutorily prescribed

duty.” Adler v. Anmerican Standard Corp., 830 F.2d 1303, 1307

(4th Cr. 1987), rev'g 538 F. Supp. 572 (D. M. 1982)

(applying Maryl and | aw); see also Teays v. Suprenme Concrete

Bl ock, Inc., 51 Md. App. 166 (1982) (holding Adler applicable

to a case pendi ng appeal when Adl er was deci ded; case was

remanded to give plaintiff an opportunity to allege facts that
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woul d show that his discharge violated public policy).
In Maryl and, public policies that have received
protection include the refusal to violate clients’ and

custoners’ constitutional rights to privacy, Kessler v. Equity

Managenent, Inc., 82 Md. App. 577 (1990), freedom from and

opposition to sexual harassnent that anounted to assault and

battery, Watson v. Peoples Sec. Life Ins. Co., 322 M. 467

(1991), freedom from gender-based discrimnation, Mlesworth
v. Brandon, 341 M. 621 (1996), and the protection of children

from abuse or neglect, Bleich v. Florence Crittenton Servs. of

Baltinore, Inc., 98 Ml. App. 123 (1993). The Court of Appeals

has al so held that a public body cannot fire an at-wl|
enmpl oyee for the exercise of his First Amendnent rights. De

Bl eecker v. Montgonery County, 292 Md. 498 (1982); see al so

O Leary v. Shipley, 313 Mi. 189 (1988); Leese v. Baltinore

County, 64 Md. App. 442 (1985). In Ewing v. Koppers Co., 312

Md. 45 (1988), the Court of Appeals nade clear that discharge
based solely on the exercise of worker’s conpensation rights
violates public policy. The Ewing court held that the abusive
di scharge cause of action is available not just to at-wll

enpl oyees, but al so to enpl oyees worki ng under an enpl oynent

contract. 1d. at 58.
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Appel  ant al so contends that her term nation was ill egal
or unconstitutional because the basis given was a pretext for
raci al discrimnation. Consistent with the above di scussion,
racial discrimnation, if proved, would satisfy the "ill egal
or unconstitutional" test. Appellant's factual support for
her argunent is unclear, however, but appears to be based on
her testinony that there were no other African American
Iicensed social workers in Sonerset County. NMbreover, the ALJ
observed that appellant's testinony was inaccurate because Ms.
Lankford was African Arerican. Both the ALJ and the circuit
court observed that while the County Heal th Depart nent
wor kf orce may not have been diverse, that in and of itself was
not sufficient to establish that appellant was term nated
because of racial discrimnation.® W agree that there was no

legally sufficient evidence to support that claim

JUDGVENT AFFI RMED; COSTS

TO BE PAI D BY APPELLANT.

S\ do not nean to suggest that such evidence is not
rel evant and may not be sufficient to at |east create a fact
guestion under appropriate circunstances. W nerely hold that
t he evidence was insufficient in this case.
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