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Nat hani el Dam an Marr, appellant, was convicted by a jury
sitting in the Grcuit Court for Prince George's County of
attenpted second degree nurder and use of a handgun. He was
sentenced to consecutive ternms of inprisonment of thirty and
twenty years.

Questions Presented

1. Did the trial court err in denying the notion to
suppress Appellant's statenments to the police?

2. Did the trial court err in denying Appellant's
nmotion for a mstrial and in refusing to reopen
t he suppression hearing?

3. Did the trial court err in refusing to give
requested instructions?

A Didthe trial court err in
refusing to instruct the jury that a
def endant does not forfeit his right to
sel f-defense by arm ng hinself in advance
if he does not seek the encounter and has
reason to fear an unlawful attack on his
life?

B. Didthe trial court err in
refusing to instruct the jury on [its] duty
to assess reasonabl eness fromthe
def endant's perspective at the time of the
i nci dent ?

Fact s

Motion to Suppress

The facts, as devel oped at the hearing on appellant's
notion to suppress, are in substance but not verbatimtaken
fromappellant's brief. On Decenber 4, 1998, Prince Ceorge's
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County detectives obtained an arrest warrant for appellant in
connection with the attenpted nmurder of Kevin Jackson on that
sanme date. Police detectives “held” the warrant, which nmeant
the warrant was not entered into the conputer. One of the
reasons given by the detectives for holding the warrant was to
"prevent the attorney fromcomng in and assisting the
def endant . "

On Decenber 14, 1998, Detective Norman M|l er received a
t el ephone call from Steve Kupferberg, Esquire, who had
represented appel |l ant over a nunber of years in a nunber of
cases, and who had been retained in Decenber 1998, to
represent appellant in connection with the investigation of
crinmes in the Seat Pleasant area. |In that conversation, M.
Kupferberg told Detective MIler that he represented
appellant, inquired as to the existence of an arrest warrant,
and indicated that if there were an outstandi ng warrant,
appellant would turn hinself in to police. M. Kupferberg
made it clear to Detective MIler that appellant did not want
totalk to police officers without M. Kupferberg being
present. Detective MIler, although he knew that an arrest
warrant was outstanding, did not inform M. Kupferberg of the
war r ant .

Later that same day, M. Kupferberg faxed Detective

-2-



MIller a letter confirm ng the tel ephone conversation, wherein
M. Kupferberg confirmed that he represented the appellant and
repeated his statenent that, if a warrant were issued,
appellant would turn hinself in to police. M. Kupferberg

al so repeated appellant's position that appellant woul d make
no statenment to police officers without his attorney being
present, and M. Kupferberg asked Detective MIller not to
guestion appel | ant outside of his presence. M.
Kupferberg testified that he had discussed the letter with
appel  ant and advi sed appellant that if he were arrested

w t hout M. Kupferberg being present, he should tell the
police that he did not want to nake a statenent.

On Decenber 28, M. Kupferberg nmet w th Ranganoff
Mant hr apagada, a nmenber of the U S. Attorney's Ofice and a
former Assistant State's Attorney. M. Kupferberg told M.
Mant hr apagada that he wanted appellant to turn hinmself in if
there was an outstanding warrant and asked himto find out if
there was one. M. Manthrapagada told M. Kupferberg that he
woul d not do so.

On Decenber 30, at approximately 8:30 a.m, appellant was
arrested pursuant to the warrant issued on Decenber 4.
Appel l ant and the arresting officer were in appellant's

apartnent, the place where he was arrested, until 11:00 a.m,
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when hom cide investigators arrived. Appellant was
transported to the Crimnal Investigation Division Ofice and
placed in an interview room Appellant was alone in that room
from11:20 a.m wuntil 1:00 p. m

From 1: 00 p.m wuntil 2:00 p.m, appellant was questi oned
by Detective Troy Hardi ng about the murder of Arthur Carrol
and ot her shootings in the Seat Pleasant area. According to
Det ecti ve Hardi ng, appellant waived his Mranda! rights.
Appel  ant was al one for approxi mately 20 m nutes, but
Det ective Harding went back into the interview roomat 2:20
p.m and questioned himuntil 2:40 p.m Detective Harding
testified that appellant did not ask to talk to a | awyer.

O her than a trip to the bathroom appellant was alone in
the interviewroomfrom2:40 p.m to 7:50 p.m From7:50 p. m
to 8:35 p.m, he was questioned by Detective Joseph McCann
about several shootings, including the Arthur Carroll nurder.
Appel I ant executed a witten waiver of his Mranda rights.

Except for another trip to the bathroom appellant was

Mranda v. Arizona, 384 U S. 436, 479 (1966). In
M randa, the Suprenme Court of the United States determ ned
that in order to effectuate a suspect's Fifth Anendnent
privil ege against self-incrimnation, the suspect nmust be told
that he has the right to remain silent, that anything he says
can be used against himin a court of law, that he has the
right to the presence of counsel, and that counsel wll be
appointed if he cannot afford an attorney. |1d. at 479.
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alone in the interviewroomfrom8:35 p.m until 11:40 p. m
At 11:15 p.m, he appeared to be sleeping. From11l:40 p. m
until 12:40 a.m on Decenber 31, appellant was questioned by
Detective Wiitaker. From 12:59 a.m to 2:04 a.m, appellant
was questioned by Detective Dw ght DeLoatch. At 2:10 a.m,
Detective McCann returned to the interview room Detective
McCann confronted appellant with information to the effect
that Curtis Al ston had confessed to his involvenent in the
Arthur Carroll nurder and had provided information relating to
other murders in the Seat Pleasant area. After being
confronted with that information, appellant made an oral
statenent in which he acknow edged that he and Curtis Al ston
shot Carroll. Appellant then gave a witten statenent which
concluded at 3:45 a.m Detective MCann continued to question
appel | ant about ot her shootings, including Kevin Jackson,
until 4:30 a.m Detective MCann, know ng about M.
Kupferberg's letter to Detective MIler, testified that
appel  ant never asked to talk to a |lawer, including M.
Kupf er ber g.

From9:30 a.m to 5:00 p.m on Decenber 31, appellant was
guestioned by Detective |Ismael Canal es. Appellant executed
anot her witten waiver of his Mranda rights and wote on the

wai ver, "I would like to stay and continue to talk with this
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investigator." Detective Canales testified that he believed
the note was necessary because the officers wanted to nake
sure that appellant did not mnd continuing to talk. This
epi sode of questioning produced four witten statenents
concerni ng other shootings. Appellant was presented to the
commi ssioner at 8:00 p.m on Decenber 31, al nost 36 hours
after his arrest.

Appel lant testified that he and M. Kupferberg discussed
M. Kupferberg' s tel ephone conversation with Detective Ml er
the letter that M. Kupferberg faxed to Detective MIler, and
that M. Kupferberg had advised himthat he should not nmake a
statenent but should ask for his attorney. Appell ant
testified that he told Detective Harding at | east three tines
that he wanted to talk to M. Kupferberg, but Detective
Harding told himthat he could not nake a phone call because
M . Kupferberg was representing appellant's uncle and woul d
not be able to represent appellant because it would be a
conflict of interest. At about 8:00 p.m on Decenber 30,
according to appellant, he told Detective MCann that he did
not want to talk without his | awyer present. He explained
that he signed the Mranda wai ver forns because he had been in
the interviewing roomso |ong and had repeatedly requested to

contact his lawer but that they had ignored the request.
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The hearing judge found that appellant was not a credible
wi tness and that he had knowi ngly and voluntarily waived his
M randa rights.

Tri al

Darrell Allen testified that at approximately 2:00 p. m
on Decenber 4, 1998, he was | eaning on Kevin Jackson's car
tal king to Kevin Jackson, who was inside the car. Allen
stated that he stood up and saw a gun pointing at himso he
started running. He heard at | east eight gunshots.

Kevi n Jackson, pursuant to a plea agreenent, testified
that he had plead guilty to arned robbery and use of a handgun
in connection with the robbery and nurder on Novenber 29,
1998, of Ronald Muse, appellant's cousin. He also had plead
guilty to possession of cocaine and transporting a handgun.
Jackson el aborated and stated that on Novenber 29, 1998, he,
Jeronme Wight, and Arthur Carroll had gone to appellant's
house to rob him Appellant was not at hone, but Ronald Mise
was present, and Arthur Carroll gun-whipped, shot, and killed
Ronal d Muse.

Jackson further testified that, on Decenber 4, 1998, he
was in his car when Darrell Alen cane over to talk to him
He heard Allen yell and saw himrun. Jackson attenpted to

drive away but his car would not accelerate, so he was "j ust
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in the mddle of sone fire." Jackson got out of the car and
ran. He stated that he had not seen the assail ant.

In his statenent to police, appellant admtted that he
wanted to speak to Jackson about his alleged involvenment in
t he shooting of Ronald Muse, but that when he wal ked up to the
car, he saw that M. Jackson had a gun, and he fired at M.
Jackson at that tine.

The State and appellant stipulated that Jerome Wight, if
called to testify, would testify that he gave a statenent to
Det ective Harding on February 4, 1999, wherein he stated that
Arthur Carroll shot Ronald Muse. It was further stipul ated
that, subsequently, M. Wight testified under oath in a court
heari ng that Kevin Jackson was the person who shot Ronal d

Muse.



Di scussi on
1.

Appel lant first contends that the circuit court erred in
denying his notion to suppress his statenents to police based
on (a) the lengthy duration of the custody and interrogation,
(b) the failure to take appellant before a comm ssi oner
W t hout unnecessary delay, and (c) the refusal of the officers
to disclose the existence of the warrant and to honor
appellant's right to counsel. Appellant concl udes that,
because of the above facts, the statenments were involuntary
under the federal and state constitutions as well as Maryl and
common | aw. Appellant does not rely on any |l egal authorities,
however, except with respect to the duration of the custody.?

In reviewing the denial of a notion to suppress, we | ook
only to the record of the suppression hearing and do not
consider the record of the trial. See Maryland Rule 4-252;

see Trusty v. State, 308 Md. 658, 670 (1987) (citing Jackson

v. State, 52 Md. App. 327, 332 n. 5, cert. denied, 294 Mi. 652

(1982)); Ganble v. State, 318 M. 120, 125 (1989); Herod v.

2Appel | ant does not argue that his Mranda rights were
vi ol at ed because, in advising himof his rights, the police
di d not expressly acknowl edge to himthat they had been
advi sed that he was al ready represented by counsel. |n other
wor ds, appell ant does not chall enge the content of the
war ni ngs or contend that a different warning should have been
gi ven because of the police officers' know edge.
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State, 311 Md. 288, 290 (1987). In considering the evidence
presented at the suppression hearing, "[w e extend great
deference to the fact finding of the suppression hearing judge
with respect to determning the credibilities of contradicting
w tnesses and to weighing and determning first-level facts."

Perkins v. State, 83 Ml. App. 341, 346 (1990). Wen

conflicting evidence is presented, we accept the facts as
found by the hearing judge unless it is shown that the

findings are clearly erroneous. See R ddick v. State, 319 M.

180, 183 (1990). As to the ultimate conclusion, we nmust nake
our own constitutional appraisal by reviewi ng the | aw and

applying it to the facts of the case. 1d.; Perkins, 83 M.

App. at 346.

Wth regard to the precise i ssue now before us, the
vol unt ari ness of a confession, the Court of Appeals has
expl ai ned:

In review ng the issue of whether a
confession is voluntary under the
Fourteenth Amendnent, we accept the trial
judge's factual findings as correct unless
they are clearly erroneous, and fromthese
findings, along with a review of the entire
record, make an i ndependent determ nation
of "the ultimte fact, nanely, the

exi stence or nonexi stence of

vol untari ness."

Hoey v. State, 311 Md. 473, 484 (1988) (citations omtted).

Only where police conduct has overborne the defendant’s
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will to resist and produces a statenent that was not freely
self-determned will a confession be suppressed. Ball v.

State, 347 Md. 156, 179 (1997), cert. denied, 522 U S. 1082

(1998). A confession’s voluntariness is nmeasured by “the

totality of the circunstances.” Reynolds v. State, 327 M.

494, 504 (1992), cert. denied, 506 U S. 1054 (1993)(citations

omtted); Hoey, 311 Ml. at 483. In Hof v. State, 337 M.

581, 596-97 (1995), the Court of Appeals explained that the
factors within the "totality of the circunstances"” standard
i ncl ude:

where the interrogation was conducted, its
| ength, who was present, how it was
conducted, its content, whether the

def endant was gi ven M randa warni ngs, the
ment al and physical condition of the

def endant, the age, background, experience,
education, character, and intelligence of

t he def endant, when the defendant was taken
before a court conmm ssioner follow ng
arrest, and whether the defendant was
physically m streated, physically
intimdated or psychol ogically pressured.

(citations omtted); see also Inre Eric F., 116 Md. App. 509,

517 (1997).
(a) Duration of the custody and interrogation
Wth respect to duration of the custody, appellant relies

on Young v. State, 68 Ml. App. 121 (1986). In Young, this

Court held that, while the police technically apprised Young
of his rights, the overall conduct of the police in
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interrogating himtended to negate the purpose of the M randa
saf eguards and rendered Young’'s confessions involuntary. 1In
particular, we noted that the police interrogated the

def endant “al nost conti nuously” for twenty-two and one-hal f
hours by neans of a relay team |d. at 130. The officers

al so del ayed Young’'s presentnment to a judicial officer

al t hough one was avail abl e, and despite an order by the
judicial officer to take Young to a county detention center,
the police returned Young to interrogation for further
questioni ng where he eventually confessed. 1d. at 126-27. In
[ight of those circunstances, this Court held that the |engthy
custody and interrogation, coupled with the police m sconduct,
rendered Young's confession involuntary. 1d. at 135.

This case, however, is distinguishable fromthe facts
presented in Young. Although appellant was in custody for
thirty-five and one-half hours prior to giving a statenent,
appel I ant acknow edges that he was interrogated for only
fourteen hours, with the | ongest period of uninterrupted
gquestioning lasting only about an hour. O ficers gave
appel l ant food, drink, and cigars. Oficers also acceded to
each request appellant made to be |eft alone or use the
bat hroom Appel |l ant was never in any apparent disconfort.

Additionally, we do not infer inproper interrogation tactics
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fromthe fact that he confessed only after the detectives
informed himthat his friends inplicated himin the nurder.
The tactics were not overbearing and did not induce appell ant
to speak at that tine.

(b) Failure to take appellant before a comm ssi oner

W t hout unnecessary del ay

In arguing that his confession was involuntary and the
notion to suppress should have been granted by the circuit
court, appellant also points to the delay in taking him before

a comm ssioner. The Court of Appeals, in Johnson v. State,

282 Md. 314, 328-29 (1978), held that a statenent, voluntary
or otherwi se, is subject to exclusion if obtained in violation
of the Maryl and presentnent statute--presently Rule 4-212(e).
Thereafter, the General Assenbly abrogated the ‘per se’

excl usionary rule of Johnson by enacting Ml. Code, Cs & Jud.

Proc. 8 10-912. See Young v. State, 68 Ml. App. 121 (1986)

(noting that the General Assenbly has directed Maryl and courts
not to continue application of the per se exclusionary rule).
Section 10-912 of the Maryland Courts & Judicial Proceedings
Article provides:

Failure to take defendant before judicial
officer after arrest.

(a) Confession not rendered inadm ssible.
-- A confession nmay not be excluded from
evi dence sol ely because the defendant was
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not taken before a judicial officer after
arrest within any tine period specified by
Title 4 of the Maryl and Rul es.

(b) Effect of failure to conply strictly
with Title 4 of the Maryl and Rules. --
Failure to strictly conply with the
provisions of Title 4 of the Maryl and Rul es
pertaining to taking a defendant before a
judicial officer after arrest is only one
factor, anong others, to be considered by
the court in deciding the voluntariness and
adm ssibility of a confession.

Thus, according to the statute, the delay in bringing the
def endant before a judicial officer after an arrest is “only
one factor, anong others, to be considered by the court in
deci ding the voluntariness and adm ssiblity of a confession.”
Md. Code, Cs & Jud. Proc. 8§ 10-912 (1999).

(c) Refusal of the officers to disclose the existence of

the warrant and to honor appellant's right to
counsel

Appel I ant al so enphasi zes the earlier contact by his
attorney with the police officers and the refusal of the
officers to both disclose the existence of the warrant and to
honor appellant’s right to counsel. Significantly, however,
appel l ant did not request to speak with his attorney
t hroughout the custodial interrogation.

A suspect's waiver of his Fifth Anmendnent rights is valid

only if it is nade “voluntarily, knowingly and intelligently.”
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Mranda, 384 U.S. at 444. The inquiry into the validity of a

wai ver has two distinct dinensions. Colorado v. Spring, 479

U S. 564 (1987); Mran v. Burbine, 475 U. S. 412, 421 (1986).

First, the waiver nust be “voluntary in the sense that it was
the product of a free and deliberate choice rather than

intimdation, coercion, or deception.” Mran, 475 U. S. at

421. Second, “the waiver nust have been nade with a ful
awar eness of both the nature of the right being abandoned and
t he consequences of the decision to abandon it.” Mrran, 475
U S at 421

Appel I ant does not explicitly challenge either prong of
the waiver inquiry. Instead, he argues that the trial court
shoul d have suppressed his confession because of the conduct
of the police. W disagree based on the Suprene Court's
decision in Mran, 475 U S. at 421-24.

The Moran Court held that the voluntariness of a

defendant's waiver of his Fifth Arendnent right to remain
silent and right to counsel was not vitiated by the failure of
police to informhimthat his attorney had tel ephoned for him
at the police station during the course of police questioning.
Id. The Court concluded that “[e]vents occurring outside of

t he presence of the suspect and entirely unknown to himsurely

can have no bearing on the capacity to conprehend and
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knowi ngly relinquish a constitutional right.” 1d. at 422.
The Court further concluded that “the |l evel of the police's
culpability in failing to inform[a defendant] of [his
attorney's] tel ephone call [does not have] any bearing on the
validity of the waivers.” Id. at 423.
Appel l ant attenpts to distinguish the instant case from

Moran by alleging that, while the defendant in Mran at al
rel evant tinmes was unaware of his sister’s efforts to obtain
an attorney to represent himand of the attorney’s call to the
police, inthis case it was evident that he had retained a
| awyer, had discussed the matter with the | awyer, and had
deci ded to make no statenent to the police if the attorney was
not present. W find this distinction irrelevant to the
validity of appellant's waiver. The Suprene Court's assessnent
of police culpability in Mran is applicable:

[ Whether intentional or inadvertent, the

state of mnd of the police is irrel evant

to the question of the intelligence and

vol unt ari ness of respondent's election to

abandon his rights. Al t hough hi ghly

i nappropriate, even deliberate deception of

an attorney could not possibly affect a

suspect's decision to waive his Mranda

rights unless he were at | east aware of the

incident. Conpare Escobedo v. Illinois,

378 U.S. 478, 481, 84 S. . 1758, 1760, 12

L. Ed. 2d 977 (1964) (excluding confession

where police incorrectly told the suspect

that his lawer "'didn't want to see

him). Nor was the failure to inform

respondent of the tel ephone call the kind
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of "trick[ery]" that can vitiate the

validity of a waiver. Mranda, 384 U S.,

at 476, 86 S.Ct., at 1629. Ganting that

the "deliberate or reckless" w thhol ding of

information is objectionable as a matter of

et hics, such conduct is only relevant to

the constitutional validity of a waiver if

it deprives a defendant of know edge

essential to his ability to understand the

nature of his rights and the consequences

of abandoning them Because respondent's

vol untary decision to speak was nmade with

full awareness and conprehension of all the

information Mranda requires the police to

convey, the waivers were valid.
Moran, 475 U.S. at 423-24.

Appel I ant asserts that the police should have inforned

his attorney, M. Kupferberg, of the outstandi ng warrant
agai nst appel | ant when he contacted them on Decenber 14. This
assertion does not affect the voluntariness of appellant’s
wai ver of his Mranda rights. Mran is again instructive. In
Moran, the Court accepted, arguendo, the fact that the police
may have engaged in highly reprehensible conduct in keeping an
attorney fromcontacting his client, Burbine. The Court
eschewed any per se exclusion based on the police conduct
itself and in enphasizing the highly subjective nature of the
vol unt ari ness decision. The Court's opinion stressed the fact
that in dealing with the privil ege agai nst conpelled

self-incrimnation, the only pertinent criterion is the inpact

that official activity may have on a defendant's subjective
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state of m nd:

At the outset, while we share respondent’'s
di staste for the deliberate m sl eadi ng of
an officer of the court, reading Mranda to
forbid police deception of an attorney
"woul d cut [the decision] conpletely |oose
fromits own explicitly stated rationale.”
Beckwith v. United States, 425 U. S. 341,
345 (1976). As is now well established,
"[t]he ... Mranda warnings are 'not

t henmsel ves rights protected by the
Constitution but [are] instead neasures to
insure that the [suspect's] right agai nst
conmpul sory self-incrimnation [is]
protected.” " New York v. Quarles, 467 U.S.
649, 654 (1984), quoting M chigan v.
Tucker, 417 U. S. 433, 444 (1974). Their
objective is not to nold police conduct for
its own sake. Nothing in the Constitution
vests in us the authority to mandate a code
of behavior for state officials wholly
unconnected to any federal right or
privilege. The purpose of the Mranda
war ni ngs instead is to dissipate the
conpul si on i nherent in custodial
interrogation and, in so doing, guard

agai nst abridgnent of the suspect's Fifth
Amendnent rights. Cearly, a rule that
focuses on how the police treat an
attorney--conduct that has no rel evance at
all to the degree of conpul sion experienced
by the defendant during

i nterrogation--would ignore both Mranda's
m ssion and its only source of |egitimacy.

475 U. S. at 424-25.

Appel l ant al so asserts that his Fifth Anendnment right to
counsel was invoked when his attorney, M. Kupferberg,
contacted police and indicated that appellant would not talk

to police without his attorney being present. This argunent
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al so runs contrary to the Court’s holding in Moran. Moran

stresses that the privil ege agai nst conpul sory self-
incrimnation is “a personal one that can only be invoked by
t he individual whose testinony is being conpelled.” 1d. at
1147 n.4. |In Mran, the Court held that the respondent
validly waived his Mranda rights even though he was unaware
t hat counsel who had been obtained on his behalf sought to
speak with himbut had been turned away by the police. Mran
v. Burbine, 475 U S. at 421. "Events occurring outside of the
presence of the suspect and entirely unknown to him surely can
have no bearing on the capacity to conprehend and know ngly
relinquish a constitutional right." Id. at 422. In a
footnote, the Suprenme Court rejected

a novel 'agency' theory of the Fifth

Amendnent under which any perceived

deception of a lawer is automatically

treated as deception of his or her client.

This argunent entirely disregards the

el enental and established proposition that

the privilege agai nst conpul sory

self-incrimnation is, by hypothesis, a

per sonal one that can only be invoked by

t he individual whose testinony is being

conpel l ed. ™
Id. at 433, fn. 4.

Both the holding and dicta in Mran preclude appellant’s

attorney, on the facts of this case, fromunilaterally

invoking his client’s Fifth Anendnment rights. The right is a
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personal one which nust be invoked by the individual whose
testinmony is being conpelled, and there is no agency theory
applicable to these facts under which appellant’s attorney
coul d invoke that personal right on his behalf.

Q her jurisdictions have specifically concluded that

pursuant to Moran, the failure of police to foll ow defense

counsel’s instructions does not affect the validity of an

otherwi se valid waiver. See Bryant v. State, 862 S.W2d 215,

221-22 (Ark. 1993); Commonwealth v. Cryer, 689 N E. 2d 808, 812

(Mass. 1998); State v. Peterson, 472 S.E.2d 730, 733 (N. C

1996); Commonwealth v. Hall, 701 A 2d 190, 197 (Pa. 1997),

cert. denied, 523 U.S. 1082 (1998). In Bryant v. State, 862

S.W2d 215, 217 (Ark. 1993), the trial court had denied
defendant’'s notions to suppress incrimnating statenments he
had made to the police. There, the defendant was wanted for
guestioning in a murder in Arkansas, was apprehended in

Kent ucky, and gave a statenent to the Kentucky State Police.
Id. at 218. Meanwhile, the Arkansas public defender had

| earned that the police were | ooking for appellant and
requested that the circuit judge appoint himas appellant's
attorney. 1d. The circuit judge responded that he woul d do
so in the event of appellant's apprehension. 1d. The day

after appellant's statenent to Kentucky police, the public
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defender called the jail in Arkansas and |left a nessage that
appel l ant was not to nake a statenent about the crime, and
subsequently called the Kentucky jail and requested that the
jailer instruct appellant not to give a statenent. |d.
Thereafter, appellant called the attorney, and the attorney
instructed himnot to nmake a statenent. 1d. Appellant was
extradited to Arkansas and gave a | engthy and incrimnating
recorded interview to Arkansas officials. Id. at 219. On
appeal fromthe rulings on the notion to suppress the
statenents, appellant argued, inter alia, that his Sixth
Amendnent rights were violated when police failed to foll ow
his |l awyer's instructions not to question him Id. at 221.
The Suprenme Court of Arkansas noted that the attorney had not
yet been appointed to represent appellant at the tinme the
attorney gave the instruction to the jailers; appellant had
al ready made the statenment to the detective in Kentucky the
day before the attorney called; and although the attorney

i nstructed appell ant not to nmake any statenents, appell ant
subsequently chose to ignore counsel's advice and gave

addi tional statenments. 1d. at 221-22. The court affirmed the
denial of the notion to suppress the statenents and stated
that it would do so even if the attorney were representing

appellant at the tinme and even if the police failed to foll ow
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the attorney's instructions. 1d. at 222. In so ruling, the
court stated that "[t]he failure of police to foll ow counsel's
instructions does not affect the validity of an ot herw se
valid waiver." |Id. at 222 (citations omtted).

Simlarly, in Conmonwealth v. Cryer, 689 N E. 2d 808

(Mass. 1998), the Suprene Judicial Court of Massachusetts
found that the failure of New Hanpshire police to inform
Massachusetts police officers, interrogating appellant in a
New Hanpshire jail, that appellant's attorney called
instructing that there be no police interrogation of defendant
unl ess an attorney was present, did not violate appellant's
Fifth Amendnent rights. While the Massachusetts officers were
questioning appellant's co-defendant, the attorney appointed
to represent appellant on an unrelated burglary charge called
the New Hanpshire police and jail, and instructed themnot to
question appellant without the attorney's permssion. [|d. at
811. The New Hanpshire police did not, however, relay the
attorney's instructions to appellant or Massachusetts police.
Thereafter, Massachusetts police began questioning appell ant,
at which tinme he made a full confession. Id. On appeal,
appel l ant argued that his confession was not voluntary because

his waiver of his Mranda rights was not valid. 1d. at 812.

Rel yi ng on the Suprene Court holding in Mran, the Suprene
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Judi cial Court of Massachusetts held that "under the Fifth
Amendnent, the New Hanpshire police had no obligation to
informeither the Massachusetts officers or the defendant of
the attorney's instructions...[and] the Massachusetts officers
had no such obligation to the defendant, even if they had
known or shoul d have known about the attorney's instructions.”
Id. at 812.

In State v. Peterson, 472 S.E. 2d 730, 733 (N.C. 1996), a

def endant contended that his Fifth Anmendnent right to counsel
was i nvoked when his attorney requested that he be present
during any interrogation of the defendant. There, the
attorney testified that he had advi sed the defendant not to
speak to anyone unl ess he was present and that he had inforned
the jailer not to let the defendant be interviewed by anyone
w thout informng the attorney prior to the interview. 1d. at
733. Police testified that before interview ng defendant,

t hey apprised defendant of his rights, and defendant did not
request an attorney until after he nmade an incul patory
statenent. The Suprene Court of North Carolina held that a
defendant's right to counsel is personal to him and a

def endant may waive this right despite his attorney's advice

to the contrary and his attorney's instructions to

investigating officers not to talk to him 1d. at 733-34.
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In Coormonwealth v. Hall, 701 A 2d 190, 197 (Pa. 1997),

appel I ant sought to suppress his statenment concerning his

i nvol venent in a nurder. There, while being interviewed by
police, the attorney representing appellant in a separate
federal crimnal matter called police. [d. The police
represented to the attorney that they were not questioning
appel l ant, and would not allow the attorney to speak with
appellant. [|d. at 198. The attorney was not retained at the
time of the call, nor was he subsequently retained. 1d. The
appel | ant never requested an attorney during the questioning.
Id. In affirmng the trial court's decision not to suppress
the statenent, the Supreme Court of North Carolina noted that
"[s]ince one's Sixth Anendnent and Fifth Arendnent rights are
personal, they cannot be invoked by another party." 1d. at
285 (citation omtted). The court also observed that "a
person accused of a crinme who has already engaged counsel nmay,
with full knowl edge of his rights but in the absence of
counsel, effectively waive his right to have counsel present
while he is questioned by the police." Id. at 197 (citation
omtted). Accordingly, the court held that appellant was not
i nproperly induced into waiving his rights, appellant

knowi ngly, intelligently, and voluntarily waived his right to

have counsel present, and the trial court correctly denied
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appellant's notion to suppress the statenent he gave to the
detective. [|d. at 198.

We agree that a defendant's right to counsel is personal
to himand he may wai ve this right although his attorney has
instructed the investigating officers not to talk to him In
this case, despite M. Kupferberg' s advice to the officers
t hat appell ant woul d not make a statenent w thout his attorney
bei ng present, appellant’s statenment was admi ssible in |ight
of the court's findings that supported the concl usion that
appel l ant voluntarily, knowi ngly, and intelligently waived his
rights. Appellant could waive his rights in spite of his
attorney's advice to the contrary.

Even if appellant’s argunents di scussed above had nerit,
we woul d hold that appellant did not validly invoke his Fifth
Amendnent right to counsel because the invocation by counsel
occurred outside of the context of custodial interrogation.

M randa s safeguards were intended to provide protection

agai nst the inherent coerciveness of custodial interrogation.
The "inherent conpul sion" that is brought about by the

conbi nati on of custody and interrogation is crucial for the

attachnment of Mranda rights. See Mranda, 384 U S. at 478.

As the Supreme Court articulated in Rhode Island v. Innis, 446

U S 291 (1980), “[i]t is clear ... that the special
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procedural safeguards outlined in Mranda are required not
where a suspect is sinply taken into custody, but rather where
a suspect in custody is subjected to interrogation."”

In McNeil v. Wsconsin, 501 U S. at 183 n.3, the Suprene

Court inplicitly rejected the notion that a suspect could
assert Mranda rights outside the context of custodial
interrogation. There, the United States Suprene Court held
that the petitioner's invocation of his Sixth Arendnment right
to counsel at the initial hearing to set bail did not operate
to al so invoke his Fifth Amendnent right to counsel. |[d. at
173. The Court declined to adopt such a rule as a matter of
public policy because the result would be that

nmost persons in pretrial custody for
serious offenses woul d be unapproachabl e by
police officers suspecting them of

i nvol venent in other crines, even though

t hey have never expressed any unw | |ingness
to be questioned. Since the ready ability
to obtain uncoerced confessions is not an
evil but an unmtigated good, society would
be the | oser. Adm ssions of guilt
resulting fromvalid Mranda waivers 'are
nore than nmerely "desirable”; they are
essential to society's conpelling interest
in finding, convicting, and punishing those
who violate the |aw.'

Id. at 181 (quoting Mran v. Burbine, 475 U S. at 426).

In his dissent in McNeil, Justice Stevens criticized the
majority for maintaining a distinction between the right to
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counsel under the Fifth and Sixth Anendnents. See MNeil, 501

U S at 184 (Stevens, J., dissenting). Justice Stevens
predi cted that a conpetent attorney could avoid the
consequences of the mpjority holding by having clients in
future prelimnary hearings nake a statenent on the record

i nvoking the right to counsel under both the Fifth and the
Si xth Arendnents. 1d. 1In a footnote, the majority rejected
the dissent’s notion stating:

We have in fact never held that a person
can invoke his Mranda rights
anticipatorily, in a context other than
"custodial interrogation”--which a
prelimnary hearing will not always, or
even usual ly, involve. If the Mranda
right to counsel can be invoked at a
prelimnary hearing, it could be argued,
there is no logical reason why it could not
be invoked by a letter prior to arrest, or
i ndeed even prior to identification as a
suspect. Most rights nmust be asserted when
t he governnent seeks to take the action

t hey protect against. The fact that we
have all owed the Mranda right to counsel,
once asserted, to be effective with respect
to future custodial interrogation does not
necessarily nmean that we will allowit to
be asserted initially outside the context
of custodial interrogation, with simlar
future effect.

McNeil, 501 U.S. at 182 n. 3 (citations omtted and enphasis
added) . Al t hough this statenment constitutes dictum at | east
five federal courts of appeal subsequently have interpreted it

to mean that an individual may not invoke the Mranda right to
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counsel before custodial interrogation has begun or is

immnent. See United States v. Gines, 142 F.3d 1342, 1347-48

(11th Gr. 1998); United States v. Thonpson, 35 F.3d 100 (2d

Cr. 1994); Alston v. Redman, 34 F.3d 1237 (3rd Cir. 1994),

cert. denied, 513 U S. 1160 (1995); United States v. LaG one,

43 F.3d 332 (7th Cir. 1994); United States v. Wight, 962 F.2d

953 (9th Gir. 1992).

In United States v. Gines, 142 F.3d 1342 (11th G

1998), the court held that the claimof rights form signed by
defendant, attenpting to assert his right to counsel and right
to remain silent under the Fifth and Si xth Amendnents, was
ineffective to invoke his Mranda right to counsel because
these rights could only be i nvoked when interrogation is

i mm nent or during custodial interrogation. |1d. at 1347-1348.

Simlarly, the Seventh Circuit Court of Appeals held in

United States v. LaG one, 43 F.3d 332, 338-39 (7th Cr.1994),

that "in order for a defendant to invoke his Mranda rights
the authorities nmust be conducting interrogation, or
interrogation nust be immnent." Id. at 339. There, the court
found that an accused asking to call an attorney for advice on
how to respond to a request for consent to search his business

did not invoke any right to counsel on the ground that a
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request for consent to search is not an interrogation. Id.

In United States v. Thonpson, 35 F.3d 100 (2d G r. 1994),

the court held that an attorney who filed a form “Notice of
Entry of Appearance as Attorney or Representative” with the
| mMm gration and Naturalization Service did not effectively
invoke his client’s right not to respond to custodi al
interrogation in the absence of counsel.

In United States v. Wight, 962 F.2d 953, 955 (9th G r

1992), the court held that defense counsel’s request at a plea
hearing to be present at subsequent interviews of the
defendant was insufficient to invoke the Mranda right to
counsel for custodial interrogation concerning a separate
investigation. There, Wight was arrested and pled guilty to
armed robbery. At the plea hearing, his attorney stated that
she wanted to be present at any interviews with her client.
See id. at 954. Thereafter, Wight, w thout counsel being
present, was interrogated regarding an unrel ated bank robbery
and confessed. At trial, Wight noved to suppress the
confession on the basis that his attorney’ s statenent at the
heari ng precluded further police-initiated questioning wthout
the presence of counsel. See id. On appeal, the Ninth
Circuit Court of Appeals rejected the argunents.

In Alston v. Redman, 34 F.3d 1237, 1247 (3rd Cr. 1994),
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the court articulated the follow ng rational e:

To require that the Governnment first act to

conpel an individual to incrimnate herself

before that individual can assert her right

to remain silent is nmerely to recognize

that the privil ege against self-

incrimnation acts as a shield agai nst

state action rather than as a sword, and

that the shield may only be interposed when

state action actually threatens.
There, the defendant had been arrested for a series of
robberies. He confessed to those and six other robberies
after validly waiving his Mranda rights. Thereafter, he was
sent to prison for pretrial detention. A few days |ater, he
was i nterviewed by sonmeone fromthe public defender's office,
during which tinme the defendant signed a formletter which
stated that he would not speak to police w thout the presence
of counsel. When brought to the police station for processing
on the six new robberies, the defendant was again read his
Mranda rights for further questioning. The defendant wai ved
his rights, and it was during this interrogation that the
def endant confessed to yet another robbery. Al ston, 34 F.3d at
1240-41. The defendant attenpted to exclude this second
confession on the ground that the executed formletter was
sufficient to invoke his Mranda right to counsel and prevent
further police-initiated questioning. The Third G rcuit Court

of Appeal s di sagreed, concluding that the Mranda right to
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counsel cannot be invoked outside the context of custodi al
i nterrogation. The court stated:

The anti pathy expressed in McNeil towards
the anticipatory invocation of the M randa
rights is consistent with Mranda's
underlying principles. The Mranda right to
counsel is a prophylactic rule that does
not operate i ndependent fromthe danger it
seeks to protect against--"the conpelling
at nosphere i nherent in the process of

i n-custody interrogation"--and the effect

t hat danger can have on a suspect's
privilege to avoid conpelled
self-incrimnation.

Al ston, 34 F.3d at 1246 (quoting Mranda, 384 U S. at 478).
Addi tionally, several of our state counterparts have

rejected the notion that the Fifth Anmendnent right to counsel

can be invoked before the suspect is in custody. See People

v. Avila, 89 Cal.Rptr.2d 320 (Cal. App. 1999); Sapp v. State

690 So.2d 581, 583-585 (Fla. 1997); State v. Warness, 893 P.2d

665 (Wash. App. 1995); State v. Bradshaw, 457 S. E.2d 456

(WVa. 1995)(holding that the defendant’s attenpt to invoke
M randa rights before being taken into custody was an “enpty

gesture”); Commonwealth v. Mdirgan 610 A 2d 1013 (1992), appeal

deni ed, 619 A 2d 700 (Pa. 1993) (hol di ng that even though “the
police officer took the precautionary step of reading Mranda
rights to a non-custodial suspect,” the defendant coul d not

assert the Fifth Arendnment right to counsel outside the
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context of custodial interrogation).

Al'l owi ng an anticipatory invocation of the Mranda ri ght
to counsel on these facts would extend an accused's privil ege
agai nst conpel l ed self-incrimnation beyond the intent of
Mranda and its progeny. The purported invocation by
appellant’s attorney was inplicitly rejected by the Suprene
Court in McNeil. Appellant clains his attorney asserted
rights against actions he anticipated the State to take, but
whi ch had not yet occurred. Nevertheless, when the
interrogation actually occurred, appellant voluntarily waived
his rights and expressed no objection to being questioned by
police. Because appellant's purported invocation, through his
attorney, occurred before appellant was in custody, it could
not operate to invoke his Fifth Arendnment right to counsel
On these facts, we need not decide whether, in addition to
custody, interrogation nust be actual or at |east inmnent
before the right to counsel can be invoked.

At the suppression hearing, the hearing court found that
appel I ant understood his rights and voluntarily waived them
Appel lant testified that the police ignored his request to see
his attorney and continued questioning him The testinony of
several police officers, however, contradicted appellant's

assertions. They testified that appellant never asked themto
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cease the interrogation or indicate that he wi shed to consult
an attorney. The police also testified that appell ant

i ndi cated that he understood his rights, and that he wai ved
themin witing. As previously discussed, the credibility of
W t nesses who testify at a suppression hearing concerning the
ci rcunst ances surroundi ng the defendant’s in-custodi al
statenent is for the hearing judge to determ ne. Furthernore,
it was appellant's right to assert. Appellant had ful

know edge of his rights and had been specifically coached by
his attorney on how to invoke them |Instead he chose not to.
This was an “intelligent” and “know ng” waiver of his right to
an attorney. Accordingly, we affirmthe trial court's
decision allowng the State to introduce appellant's
confession into evidence.

2.

Appel  ant contends that the circuit court erred in
denying his notion for a mistrial and in refusing to reopen
t he suppression hearing. At trial, Darrell Allen testified
that he had witnessed the shooting but was unable to identify
t he shooter because his head was obscured by a "grey hoody."
M. Allen stated that, although in his statenent to the police
he indicated that he recogni zed appellant as the shooter, in

fact he had told the police that the shooter could be
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appel l ant but that he did not know for sure because he had not
seen his face.

At the close of M. Allen's testinony, appellant's
counsel noved for a mstrial on the ground that the sole basis
for the arrest warrant was M. Allen's alleged identification,
and that in light of the trial testinony, the notion to
suppress shoul d be reopened because if Allen were believed,
there was no probable cause for the arrest. The circuit court
denied the notion and did not reopen the suppression hearing.

After the testinony of State's witness WIlie Fogg,
appel l ant's counsel renewed his notion for mstrial on the
ground that M. Allen had testified that he did not identify
appel l ant as the shooter in his statenent to the police. The
court denied the notion and indicated that it would wait until
all the evidence unfol ded before nmaking a final ruling.
Appel I ant' s counsel agreed but did not subsequently renew his
nmotion for mstrial. Under the circunstances, it is highly
guestionabl e as to whether the claimhas been preserved.

Assum ng that the claimwas preserved, we find no abuse
of discretion on the part of the circuit court. The decision
to reopen a suppression hearing falls within the discretion of

the trial judge. See MI. Rule 4-252(h)(2)(B); see also Long

v. State, 343 Ml. 662, 672-73 (1996); Johnson v. State, 67 M.
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App. 347, 376, cert. denied, 307 Md. 260, cert. denied, 479

U S 993 (1986). Simlarly, the decision to declare a
mstrial rests within the sound discretion of the trial judge.

HIll v. State, 129 M. App. 360, 387 (1999); Parker v. State,

129 M. App. 360, 387 (1999); Ayers v. State, 335 Mi. 602, 15

n.2(1994), cert. denied, 513 U S. 1130 (1995). In this case,

the trial court observed that there had been no testinony from
the police officers when appellant noved for a mstrial. The
w tness confirmed that he had signed each page of the
statenent in which he identified appellant as the shooter, did
not claimthat his statenment was coerced, and responded
negati vel y when questi oned whether the police indicated who he
should identify. W see no abuse of discretion in denying
appellant’s notion for mstrial, particularly in light of the
failure to ask the court to revisit the issue based on the
evi dence recei ved subsequent to denial of the notion.

3.

Appel  ant contends that the circuit court erred in
refusing to give two instructions relating to self defense.
The first instruction was as foll ows:

A defendant has a right to arm hinself
if he was not seeking a fight, but was
apprehensi ve that he woul d be attacked.

The defendant does not forfeit his right to
sel f-defense by arm ng hinself in advance,

provi ded he did not seek the encounter and
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had reason to fear an unl awful attack on
his life.

The second instruction was as foll ows:

I n determ ni ng whet her the defendant's
conduct was reasonabl e under the
ci rcunst ances, you shoul d judge his conduct
by the facts as you believe they appeared
to him

A belief which nay be unreasonable to
a calmmnd may be actually and reasonably
hel d under the circunstances as they
appeared to the defendant at the tine of
t he incident.

Wth regard to jury instructions, Maryland Rul e 4-325(c)
provi des:

(c) How G ven.--The court may, and at the
request of any party shall, instruct the
jury as to the applicable | aw and the
extent to which the instructions are
bi nding. The court may give its
instructions orally or, with the consent of
the parties, in witing instead of orally.
The court need not grant a requested
instruction if the matter is fairly covered
by instructions actually given.

A trial court nust properly instruct the jury on a point of
law that is supported by “sone” evidence in the record. See

Dykes v. State, 319 Ml. 206, 220 (1990); Wegnann v. State,

118 Md. App. 317, 349 (1997), aff'd, 350 Md. 585 (1998).
| ndeed, "'it is incunbent upon the court, ... when requested
in acrimnal case, to give an instruction on every essenti al

guestion or point of |aw supported by the evidence.’”
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Robertson v. State, 112 Md. App. 366, 374 (1996) (quoting

Bruce v. State, 218 Ml. 87, 97 (1958)): see also Gunning V.

State, 347 Mi. 332, 347 (1997): Snmith v. State, 302 M. 175,

179 (1985); Pulley v. State, 38 MI. App. 682, 686 (1978);

Couser v. State, 36 M. App. 485, 499 (1977), aff'd, 282 M.

125, cert. denied, 439 U S. 852 (1978).

On the other hand, a trial court is not required to give
a specific instruction unless: (1) it constitutes an accurate
statenent of the law, (2) it is applicable to the facts and
ci rcunst ances of the case; and (3) it is not otherwise fairly

covered by the other instructions. See Mack v. State, 300 M.

583, 592 (1984); see also Ellison v. State, 104 Ml. App. 655,

60, cert. denied, 340 Md. 216 (1995).

(a) Armng in advance of an attack
Wth respect to the first instruction, appellant relies

primarily on Gunther v. State, 228 Md. 404 (1962), Bennent v.

State, 230 Md. 562 (1963), and Rajnic v. State, 106 M. App.

286 (1995).

In Qunt her, the defendant shot and killed his brother-in-
law with a rifle he had placed on the backseat of his car.
228 Md. at 406-07. The victimhad severely beaten his wi fe,
Gunther’s sister, the night before, and she had asked Gunther

to assist her in noving. |1d. GQunther knew of prior violent
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acts by the husband and believed the husband al ways carried a
gun. 1d. at 407. Based on these circunstances, the Court of
Appeal s found that the trial court should have instructed the
jury “that if believed that the defendant was not seeking a
fight with his brother-in-law, but on the contrary was

appr ehensi ve that he m ght be attacked by him then the

def endant, under the circunstances, would have a right to arm
himsel f in anticipation of the assault.” [d. at 4009.

In Bennett, the defendant shot and killed her abusive
husband. 230 Md. at 565. In response to her husband’s
threats to kill her, Bennett |left a | oaded shotgun in the
kitchen. Id. After an argunent, her husband entered the
kitchen carrying a large hunting knife, and Bennett shot and
killed him [1d. The Court of Appeals held that “where the
ci rcunstances are such as could induce a jury to believe that
t he def endant was not the aggressor, but was instead
apprehensive that [s]he m ght be attacked by the victim” the
trial court should have instructed the jury regarding

Bennett’s right to armherself. Id. at 567.

In Rajnic, the defendant went into his bedroomduring a

party, and placed a handgun kept by his girlfriend onto a
dresser. 106 Md. App. at 291. \Wen four nen at the party

threatened to attack himfor allegedly striking his
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girlfriend, Rajnic returned to his bedroom and cl osed the
door. Three of the men eventually charged into the bedroom
During the nelee that foll owed, three nmen were shot and
killed. Id. at 492. This Court concluded in Rajnic that,
according to Gunther, the trial court should have instructed
the jury “that one who is not the aggressor but has reason to
fear an attack upon his life does not forfeit his right to

sel f-defense by armng hinself in advance of the attack.” Id.

at 295. W di sapproved, however, of the use of |anguage
declaring a defendant’s “right to armhinself in anticipation
of an assault.” [|d. at 295-96. This Court explained:

Al t hough, in construing Gunther, the Court
of Appeals in both Bennett and Crawford
spoke of a right to armin advance of an
attack, we believe that the Court was
merely using the termas "short-hand" and
did not nean to suggest that such a broad
right literally exists. As we explained in
Medl ey v. State, 52 Ml. App. 225, 234-35,
448 A. 2d 363, cert. denied, 294 M. 544
(1982),

@unt her nust be read as

recogni zing no nore than the
principle expressed in the
authorities cited in it--that one
does not necessarily forfeit his
privilege of self-defense because
he has previously arnmed hinself
in anticipation of an attack. It
does not support the existence of
any such right to arm either as
a general affirmative right or as
a defense to the violation of a
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statutory prohibition against
possessi ng or carrying weapons in
publi c.
(Emphasis omtted). Thus, appellant's
first requested instruction--that under
certain circunstances a defendant has a
"right to armhinself in anticipation of an
assault"--was technically incorrect and the
trial court properly declined to give it.
106 Md. App. 286, 295. Thus, under Rajnic, the trial court in
this case properly declined to give an instruction inplying a
defendant’s “right to arm hinself.”

Additionally, the trial court properly declined to give
the requested instruction because the evidence failed to
generate an issue regarding appellant armng hinself in
advance. Appellant points to evidence that there were runors
t hat Kevin Jackson had sonmething to do with Ronald Mise’s
death and that he went to talk to himbut Jackson raised his
gun. Appellant’s own version of the events indicated that he
sought the encounter. In GQunther, the right to arm oneself

was qualified by the proviso that such person should be “one

who is not in any sense seeking an encounter.” QGunther v.

State, 228 Md. 404, 409 (1962); see al so Bennett v. State, 230

Ml. 562, 567 (1963); Crawford v. State, 231 M. 354, 361

(1963). Unlike the facts in the cases relied on by appellant,
inthis case, it is uncontradicted that appellant willingly
sought out the victimand arnmed hinself in anticipation of the
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encounter. Accordingly, the requested instruction was

properly refused because it was not supported by the evidence.

(b) Reasonabl eness of appellant's beliefs

Appel I ant al so contends that the trial court erred by not
instructing the jury that reasonabl eness of appellant’s
beliefs should be assessed from his perspective at the tinme of
the incident. 1In doing so, appellant again relies on Rajnic.
In Rajnic, the court instructed the jury that in order to find
that appellant acted in self-defense, it nust find that he
“actually believed he was in i mredi ate and i mm nent danger of
death or serious bodily harni and that this belief was
“reasonable.” Rajnic, 106 Md. App. at 296. There, we found
reversi ble error because the |anguage “did not include the
t hought that the defendant’s belief had to be reasonable in
view of the circunstances as they appeared to the defendant at
the time.” |1d. at 297.

Unli ke the circunstances in Rajnic, however, the trial
court in this case instructed the jury that the defendant’s
belief had to be reasonable. While Rajnic required that the
concept of reasonabl eness be conveyed, we decline to find that
it required that the specific instruction, as requested by

this appellant, had to be given.
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In this case, the jury instructions were taken al nost
verbatimfromsection 4:17.14 of the Maryland Crimnal Pattern
Jury Instructions. See Maryland State Bar Ass'n, Maryl and

Crimnal Pattern Jury Instructions 4:17.14, at 277.2-.8 (1986,

1995 Supp.). VWhile we have acknow edged that the pattern jury
instructions are not always adequate for every conceivabl e
situation, as a general matter we have favored the use of the

Maryl and Pattern Jury Instructions. See Green v. State, 119

Md. App. 547, 561-62 (1998); Bayne v. State, 98 Md. App. 149,

160 (1993) ("W note that generally the pattern jury
instructions suffice and trial judges usually may rely on
them") As we recently stated:

[We say for the benefit of trial judges
generally that the wi se course of action is
to give instructions in the form where
appl i cabl e, of our Maryland Pattern Jury

I nstructions. Those instructions have been
put together by a group of distinguished

j udges and | awyers who al nost anobunt to a
"Who's Who" of the Maryl and Bench and Bar.
Many of these instructions have been passed
upon by our appellate courts.

Green v. State, 127 Md. App. 758, 771 (1999). These

instructions repeatedly refer to the defendant’s belief and
make cl ear that the circunstances nust be considered fromthe
def endant’ s perspecti ve.

Specifically, in ternms of self-defense, the court
instructed the jury in this case that for self-defense to be a
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conpl ete defense, the follow ng factors apply:

Nunmber one, that the Defendant was not
t he aggressor;

Nunber two, that the Defendant
actually believed that he was in innmediate
and i nm nent danger of death or serious
bodily harm that the Defendant actually
bel i eved he was in i medi ate and i nm nent
danger of death or serious bodily harm

Nunber three, that the Defendant's
bel i ef was reasonabl e; and

Number four, that the Defendant used
no nore force than was reasonably necessary
to defend hinself in |ight of the
t hreat ened or actual force.

| will repeat that. That the
Def endant used no nore force than was
reasonably necessary to defend hinself in
light of the threatened or actual force.

And if you believe it applicable in
this particular case, that the Defendant
had a duty to retreat and did not do so.

Along those lines, if you find this to
be applicable, before using deadly force,
the Defendant is required to nmake al
reasonable effort to retreat. The
Def endant does not have to retreat if the
Def endant was in his hone, or retreat was
unsafe, or the avenue to retreat was
unknown to t he Defendant.

I f you find that the Defendant did not
use deadly force, then the Defendant had no
duty to retreat.

Now, regarding those factors | just
read to you, and these are the factors that
must exi st for conplete self-defense to
apply, in order to convict the Defendant of
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attenpted nurder, first or second degree,
the State nust prove that self-defense does
not apply. Therefore, this nmeans you are
required to find the Defendant not guilty
unl ess the State has persuaded you beyond a
reasonabl e doubt that at |east one of those
factors I've just read to you was absent.

Everybody understand that? Those
factors | just read to you, the State's got
t he burden of proof to prove beyond a
reasonabl e doubt that at |east one of those
factors was not present. The Defendant
doesn't have the burden. The State does.
And their burden is beyond that reasonable
doubt standard | defined earlier.

Even if you find the Defendant did not
act in conplete self-defense —which
remenber, | told you is a defense to
everything right down the |line on your
verdi ct sheet —that doesn't nean to say
that you can't still consider partial or
i nperfect self-defense.

In other words, the Defendant stil
coul d have acted in partial or inperfect
sel f-defense. That nmeans to say if the
Def endant actually believed that he was in
i mredi ate or i mm nent danger of death or
serious bodily harm even though a
reasonabl e person woul d not have so
bel i eved, the Defendant's actual, although
unreasonable, belief is a partial self-
defense, and the verdict should be guilty
of attenpted vol untary mansl aughter rather
than attenpted first or second degree
nmur der .

Let nme repeat that to you

| f the Defendant actually believed
that he was in imediate or inm nent danger
of death or serious bodily harm even
t hough a reasonabl e person woul d not have
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so believed, the Defendant's actual, though
unreasonable, belief is a partial self-
defense, and the verdict should be guilty
of attenpted voluntary mansl aughter rather
than attenpted nurder. That's why we call
it partial or inperfect self-defense.
That's why | use that |anguage in Question
3.

| f the Defendant used greater force
than a reasonabl e person woul d have used,
but the Defendant actually believed that
the force used was necessary, the
Def endant' s actual, though unreasonabl e,
belief is, again, a partial self-defense,
and the verdict should be guilty of
attenpted vol untary mansl aughter rather
than attenpted nurder.

Once again, if the Defendant used
greater force than a reasonabl e person
woul d have used, but the Defendant actually
believed that the force used was necessary,
t he Defendant's actual, though
unreasonable, belief is a partial self-
defense, and the verdict should be guilty
of attenpted voluntary mansl aughter rather
than attenpted nurder.

In sunmary, in order to convict the
Def endant of attenpted nmurder, the State
must prove that the Defendant did not act
in conplete self-defense or partial self-
defense. This would nean this instruction
| just read to you relates to first and
second degree attenpted nurder.

I f the Defendant did act in conplete
sel f -def ense, your verdict nust be not
guilty right down the Iine.

|f the Defendant did not act in

conpl ete sel f-defense, but did act in
partial or inperfect self-defense, as I
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phrased it in the verdict sheet, your
verdict must be guilty of attenpted
vol untary mansl aughter and not guilty of
attenpted nurder.

(Enphasi s added).

The court's instructions to the jury made cl ear that
appellant's belief had to be reasonable, and we are convi nced
that the instructions also made clear that the circunstances
had to be considered fromthe defendant's perspective.

Accordingly, we find no error.

JUDGMVENTS AFFI RVED,
COSTS TO BE PAI D BY
APPELLANT.
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