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Appel | ant Snel ki nson SYSCO, Inc. (SYSCO),! asks us to enforce
the stipul ated damages provision of a Settlenent Agreenent and
General Rel ease that the conpany entered into with forner enpl oyee
James E. Harrell, appellee. The parties agreed, inter alia, that,
if Harrell breached the agreenent, SYSCO s damages woul d i ncl ude
t he $185, 000 t he conpany paid to settl e pendi ng and future disputes
with Harrell. Challenging the trial court’s ruling that this
clause is an unenforceable penalty for Harrell’s breach of that
agreenent, SYSCO raises two issues for our review, which we
rephrase as foll ows:

l. Did the trial court err in refusing to
enforce the stipul ated damages provi sion
in the Settlenent Agreenent?

1. Did the trial court err in refusing to
let the jury decide what SYSCO s actua
damages were?

W hold that, although the clause in question is not a
| i qui dated danages provision, it is a reasonable and enforceable
stipul at ed danages renmedy. Accordingly, we shall vacate the $1.00
award by the Crcuit Court for Howard County and remand for entry
of a damage award consistent with the Settl enment Agreenent.

FACTS AND LEGAL PROCEEDINGS
Harrell, a SYSCO truck driver for 13 years, filed race

di scrim nation, |abor conplaints, and workers’ conpensation cl ai ns

agai nst the conmpany. After consulting with counsel, Harrell and

'Smel ki nson SYSCO is a subsidiary of SYSCO Corporation and
al so operates as Sysco Food Services of Baltinore, Inc. W refer
to all affiliates here as SYSCO



SYSCO settled those clains in a confidential “global” settlenent
covering all pending and potential clains involving Harrell and
SYSCO. 2 The parties executed a Settlenent Agreenent and Genera
Rel ease (the Settlenment Agreenment) dated July 2, 2001, and
submitted it to the Wrkers’ Conpensati on Comm ssion for approval .
The terns of that agreenent becane effective upon the Comm ssion’s
August 31, 2001 approval of it as an “Agreenent of Final Conprom se
and Settlenent.”

Under the Settlenment Agreenent, Harrel | resigned his
enpl oynment and prom sed never to seek re-enpl oynent with SYSCO In

addition, he covenanted that he would not “disparage” SYSCO and

2At the tine they executed the Settlenent, the follow ng
litigation was pendi ng between SYSCO and Harrell:

. In 2000, Harrell filed race discrimnation charges with
t he Equal Enpl oynment Qpportunity Comm ssion (EEOC), and
theninthe United States District Court for the District
of Maryl and, Case Nos. L-00-CV-2098, L-00-Cv-3225.

. On Septenber 14, 2000 Harrell filed a conpl ai nt on behal f
of hinself and simlarly situated enpl oyees agai nst whom
he alleges SYSCO discrimnated on the basis of their
participation in activities protected under the Surface
Transportation Assistance Act, 49 U S. C. § 31105, which
provi des t hat enpl oyers may not di sci pline, discharge, or
di scri m nate agai nst enpl oyees who | odge or aid safety
conplaints or who refuse to operate a vehicle they
reasonably consider to be unsafe.

. Harrel | had clains pending before the Wrkers’
Conmpensati on Comm ssion, alleging accidental injuries
that occurred on 8/3/92, 8/10/92, 12/1/92, 6/4/97,
6/ 30/ 99, and 8/ 30/ 00.

According to SYSCO, previous clainms made by Harrell against the
conpany were resolved in favor of SYSCO

2



that he would “neither voluntarily aid nor voluntarily assist in
any way third party clains nmade or pursued agai nst the Conpany.”
SYSCO, in turn, agreed not to challenge Harrell’s unenpl oynent
conpensation appeal and to pay Harrell a total of $185, 000.°3

At issue in this appeal is the parties agreenment regarding
damages. W th i ndependent counsel advising him Harrell agreed to
the followi ng stipulated danages provision in Paragraph 7 of the
Settl ement Agreenent:

M. Harrell agrees not to disparage the
Conpany and the Conpany agrees not to
di sparage M. Harrell. . . . It is expressly
under st ood t hat this par agr aph IS a
substantial and material provision of the
Agreenment and a breach of this paragraph will
support a cause of action for breach of
contract and wll entitle the aggrieved
parti es to recover damages flowing from such
breach specifically, including, but not
limited to, the recovery of any payments made
pursuant to paragraph numbers 1 and 2 above as
well as payments made pursuant to the
Agreement of Final Compromise and Settlement
pending before the Maryland Workers’
Compensation Commission. It is expressly
agreed that the non-exclusive damages set
forth in this paragraph in the event of a
breach are not a penalty but are fair and
reasonable in 1light of the difficulty of
proving prejudice to the Company in the event
of such a breach.

(Enphasi s added.)

3OF that paynent, $149,999 was allocated to the workers’
conpensation clainms and the remaining $35,001 was allocated to
Harrell’s federal |abor and discrimnation clains.

3



Shortly after executing the Settl ement Agreenent and accepti ng
full paynment wunder it, Harrell breached his promses not to
di sparage SYSCO and not to assist third-party claimnts. In a
| etter dated Decenber 11, 2001, Harrell wote to M ke Cutchenber
a SYSCO shop steward, on behalf of John Wnmack, a SYSCO enpl oyee
wi th whom Harrel |l worked. Inits entirety, the letter states:

John Wormack cal led ne on 12/14/01, about
a problem wth [J.B.] a white female
supervi sor at Sysco. He had said to ne weeks
before 1 left Sysco: she tried to get him
fired, by blamng him for an accident, that
happened two nonths earlier by soneone el se.
W' ve talked off and on and he often said,
t hat she has been harassing himat work. John
Wmack is one of the drivers | daily tal ked
with for years while working at Sysco. I
woul d make several drivers know what was goi ng
on in ny affairs for ny protection, and
Wi t ness. | had also told him about [J.B.]
hugging me and | didn't knowif it was a plan
t hey had agai nst ne.

[J.B.] hugged nme twice while in the
war ehouse at the docks; after she and [A A ]
came to a stop trying to get something on ne.
| told [P.M] a shopsteward about [J.B.]
huggi ng ne; he said, t hat is sexual
harassnment. And | should file a conplaint on
her about that, but |I didn't. This was a tine
when Sysco was doi ng everything they could to
frame nme for anything so they could fire ne;
but [there] was no legal reason, but the
charges | filed agai nst themconcerning raci al
di scrim nation.

A District Sales Manager rode with nme on
a route one day, and he was harassing the
custoners about ne, and asking them “do | do
ny work”. He also watched everything | did,
how fast | drove, and cane into the back room
when | was talking to a custonmer and wote
notes as we tal ked. One sal esperson tried to
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get a custoner to wite a bad letter against
me to get ne fired, but they refused. Three
of the enployees at that stop told nme about
this, this is the sane place where [J.B.] and
[A.A] cane harassing ne and the custoner for
over an hour. If I can be of any nore help
l et me know.

The next day, on Decenber 12, 2002, Wrmack initiated race
di scrim nation charges agai nst SYSCO at the Maryl and Conmmi ssi on on
Human Rel ations. Like Harrell, Wmack conpl ai ned that he was the
victim of racial discrimnation by J.B., a white femal e safety
supervi sor.

I n support of Wormack’ s claim Cutchenber gave SYSCO a copy of
Harrell’ s letter. SYSCOthen filed suit against Harrell for breach
of contract and specific perfornmance. In its January 31, 2002
conpl aint, SYSCO al | eged that Harrell violated his covenants not to
di sparage the conpany and not to aid third parties in their
gri evances agai nst the conpany. Follow ng di scovery, SYSCO noved
for summary judgnent, arguing that it was entitled to recover as
| i qui dat ed damages the $185,000 it paid to settle Harrell’s cl ai ns.
Harrell filed a cross-notion for summary judgnent, arguing that the
damage renedy in Paragraph 7 was an unenforceabl e penalty.

The GCircuit Court for Howard County held that there was no
di spute that Harrell breached his obligations under Paragraphs 7
and 16 of the Settl enment Agreenent. “[U nder any definition of the

word ‘disparage[,]’ the letter repeatedly disparaged [SYSCOQ in

regard to sone of the sane matters that were at the core of



[Harrell’s] prior disputes with [ SYSCQ .” In addition, the court
found, Harrell “was aiding and assisting third-party clai ns agai nst
[SYSCO. ]” Harrell was ordered to “specifically perform each and
every obligation inposed upon him by the [Settl enent Agreenent]
fromthis date forward unless and until otherw se released from
such obligation(s) by this Court.”

The court nonet hel ess concluded that SYSCO s “damages raise
other issues.” It held that the stipul ated danages applied only to
the “disparagenent” breach under Paragraph 7, so that actual
damages arising fromthe breach of Paragraph 16 would have to be
proven. The court then ordered briefing on the issue of whether
the stipul ated danage renedy in Paragraph 7 is a valid |iquidated
damages cl ause or an unenforceabl e penalty.

After reviewing the “test for the validity of a |iquidated

damages cl ause,” the court resolved that issue in Harrell’s favor.
The court “ha[d] no doubt that the parties intended this paragraph
to operate as a |liquidated damage provision.” Gven “the express
| anguage of Paragraph 7,” however, it held that $185,000 in
| i qui dat ed damages “snacks directly of a penalty for breaching the
agreenent.” The court noted the “long history of trouble between
[SYSCO and M. Harrell” and that SYSCO “was cl early seeking an end

toit fully and finally.” But the court ultimately found it “hard

to see how a sinple disparagenent . . . could in any reasonabl e way



be equated to a danmage anount of $185, 000.” In the court’s view,
“[t]he trouble” with that figure is that
there is simply no reasonable connection
between the anticipated damage and the amount
selected. It is the whole amount of the
settlenent which seens to be based primarily
on the value and weight attributed to the
various Wirkers['] Conpensation cases being
settl ed.
(Enphasi s added.)

The court refused to enforce the provision. The parties
proceeded to trial on the question of whether SYSCO sustai ned any
actual damages. SYSCO was not permtted to “argue as a basis for
[actual] danmages the |iquidated damage anount” of $185, 000, given
the court’s determnation “that that's invalid.”

After taking testinony and evi dence regardi ng SYSCO s damages,
the trial court refused to submt the case to the jury. |nstead,
it granted Harrell’s notion for judgnent on the ground that SYSCO
failed to present sufficient evidence to support anything but a
nom nal danmage award. Judgnent was entered in favor of SYSCO in
t he amount of $1.00 plus costs. After the court denied its notion
to alter or anmend the judgnment, or for a new trial, SYSCO noted
this tinmely appeal .

DISCUSSION

I.
Stipulated Damages

SYSCO chal | enges the trial court’s decision not to enforce the
parti es’ agreenent that SYSCO coul d recover the $185,000 it paidto
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Harrell if Harrell breached his non-di sparagenent covenant. Ve
find nerit in SYSCO s chal |l enge, even though, for the reasons set
forth below, we do not view the clause in question as a |iquidated
darmages agreenent.

A,
Liquidated Damages*

The term “Ili qui dat ed danages” neans a "specific sum of noney
expressly stipulated by the parties to a . . . contract as

t he anobunt of danages to be recovered by either party for a breach

of the agreenment by the other." Traylor v. Grafton, 273 M. 649,
661 (1975). As a general rule, “a liquidated damage cl ause is
wi thin the substantive | aw of contracts, and - if not a ‘penalty’

- is an enforceable provision as a sum agreed upon by the parties
to be paid in the event of a breach, enforceable as any other

provision or valid promse in the contract.” Id

* The Law of Liquidate Damages is one of the nbst ancient
concepts in the law. For exanple, one of the relics of Hanmurabi's
reign (1795-1750 BC) is the code, which provides: “If a man has
knocked out the eye of a patrician, his eye shall be knocked out.”
Jewi sh | aw provi ded sone interesting renedies with societal as well

as private |aw consequences. Exodus 22:1 provides: “I'f a man
shall steal an ox, or a sheep, and kill it, or sell it; he shal
restore five oxen for an ox, and four sheep for a sheep.”

After quite literally centuries of veneration of these
concepts, Ilike the canmel’s nose under the tent, once the concept

of “penalty” crept into this area, the law of |iquidated danages
becanme sui generis within the | aw of contracts by overtly insulting
the freedomof parties to structure their own agreenent which 1is
uni versally acknow edged to be at the heart of the law of
contracts. Why should such clauses be treated differently than
ot her contract provisions that may be equally unfair or one-sided?
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The principle of freedom of contract dictates that express
contract clauses are presuned to be enforceable. Parties are held
to the express terns of their contract. The burden of proving that
a particul ar danage stipulationis not enforceable is “on the party
seeking to invalidate” it. See Mattvidi Assocs. Ltd. P’ship v.
NationsBank of Va., 100 Md. App. 71, 92, cert. denied, 336 Ml. 277
(1994). Maryl and courts generally consider the following three
factors as the defining characteristics of an enforceable
| i qui dat ed damages cl ause:

(1) clear and unanbi guous | anguage provi di ng
for “a certain suni;

(2) stipulated damages t hat repr esent
reasonabl e conpensation for the danages
anticipated from the breach, neasured
prospectively at the tinme of the contract
rather than in hindsight at the tine of
the breach; and

(3) a “mandatory binding agreenent[] before
the fact which nmay not be altered to
correspond to actual danages determ ned
after the fact.”

See Holloway v. Faw, Casson & Co., 319 M. 324, 354 (1990);
Traylor, 273 M. at 668.

Determning whether a particular clause in a contract
satisfies these criteria “ordinarily is a question of |aw for the
court.” Traylor, 273 M. at 667. Using the sane record and
deferringtothe trial court’s resolution of credibility issues and

factual disputes, we reach our own i ndependent concl usi on regardi ng



that question of law. See id. at 667-68; Energy Plus Consulting,
LLC v. Illinois Fuel Co., LLC, 371 F.3d 907, 909 (7th G r. 2004).

Based on the language in the Settlenent Agreenent and the
circunstances in which it was executed, the trial court found that
Harrell and SYSCO intended to create an enforceable |iquidated
damages cl ause. The court concl uded, however, that the cl ause does
not satisfy the second requirement that it be reasonable
conpensati on for expected damages. Specifically, the court ruled

that Paragraph 7 operates as a penalty because there is “no
reasonabl e connecti on bet ween t he anti ci pat ed danage and t he anount
sel ected.”

By including an agreed damages provision in the contract,
contracting parties reduce the cost of contract breakdown by
elimnating the expense of cal cul ati ng danages and by reducing the
likelihood of litigation. Either or both parties to a contract,
therefore, commonly enjoy the right to termnate at sone cost.
“Treating settlenent agreenents . . . as any ot her bindi ng contract
‘“is consistent with the public policy dictating that courts should
| ook with favor upon the conprom se or settlenent of law suits in
the interest of efficiency and econom cal adm ni stration of justice
and the lessening of friction and acrinony.’” Long v. State, 371
Md. 72, 84-85 (2002) (citation omtted). Thus, as we do when

exam ning the construction of any contract, we begin by exam ning

the | anguage in Paragraph 7 of the Settlenent Agreenent. See,
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e.g., Langston v. Langston, 366 Ml. 490, 506 (2001) (interpretation
of settlenment agreenent “begins with the plain neaning of the
contractual terns”).

The trial court, Harrell, and SYSCO prem sed t heir debate over
the enforcenent of Paragraph 7 on the conclusion that this is a
| i qui dat ed damages provision. As a threshold matter, we point out
that this characterization is not dictated by the parties’ use of
the I abel “I1i qui dated damages.” Although courts certainly consider
“[t] he nonenclature used by the parties,” we are not bound by it
when other |anguage and circunstances support a different
concl usi on. See Traylor, 273 M. at 661. For exanple, the
parties’ description of their danage agreenent as |iquidated
damages “is not determ native in passing upon whether or not the
paynment of the designated sumis in fact a penalty.” 1I1d. Instead,
“the decisive element is the intention of the parties,” which “is
to be gl eaned fromthe subject matter, the | anguage of the contract
and the circunmstances surrounding its execution[,]” taken as a
whole. 1d. W follow the sane approach in determ ning whether a
stipul ated damages renedy is a |iquidated damages cl ause.

Al though the trial court focused on the second feature of a
valid |iquidated damage agreenent, we shall set aside, for the
noment, the question of whether the anmount of stipul ated damages in
Paragraph 7 is reasonable. This is because we conclude that the

agreenent |lacks both the first and third characteristics of a
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I i qui dated damages clause, in that it does not clearly identify a
“certain sunf and does not create a “binding agreenent before the
fact that may not be altered to correspond to actual damages.” See
Holloway, 319 M. at 354. By agreeing that the non-breaching party
is “entitle[d] . . . to recover damages flowing from such breach”
(enphasi s added), Harrell and SYSCO sel ected the sane type of post
hoc yardstick that traditionally has been used to measure actual or
“unl i qui dat ed” damages. See, e.g., Abbott v. Gatch, 13 M. 314,
333 (1859) (“unliquidated damages” include "such danages as are
incidental to and caused by the breach, and may be said to flow
reasonably and naturally from such breach, and are not acci dental
or contingent |osses”). Instead of agreeing to either a pre-
determ ned anount of damages, or to a fornula for damage, in the
event of a breach, the parties nore broadly agreed that the
recover abl e damages “flowi ng from such breach” would include the
settl ement paynents. Significantly, they al so agreed that SYSCO s
damages woul d not be “not limted to” that amount if the conpany
al so could show other actual damages from Harrell’s breach. The
parties’ understanding that this agreenent was not a nandatory and
bi nding stipulation fixing the anbunt of danages at the $185, 000
paid to Harrell is underscored by their explicit agreenent that the
stipul ated “danages set forth in this paragraph in the event of a
breach” are “non-exclusive.” (Enphasis added.) Because Paragraph

7 does not contain a pre-determned “ceiling” on the anount of
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“damages flowng fronmf Harrell’s breach of the non-di sparagenent
covenant, we conclude that it is an unli qui dated damage sti pul ation
rat her than a |iqui dated danmages cl ause. See, e.g., Traylor, 263
Ml. at 662 (nature of stipulated damages “renove[d] it from the
anbit of |iquidated danmages”).

Even though Paragraph 7 is not enforceable as |iquidated
damages, we recogni ze that this termrepresents the parties’ arm s-
| engt h agreenent that SYSCO would not be required to prove that
Harrell’ s breach of his non-di sparagenent covenant damaged SYSCO,
and that the anount of that danmage woul d be at | east the anount it
paid to “buy peace” with Harrell. As with any other term of a
negoti ated settl enment agreenent, the burden of proving that these
stipulations are unenforceable is on the party challenging their
validity. See, e.g., Creamer v. Helferstay, 294 M. 107, 121
(1982) (“absent intentional, culpable conduct such as fraud,
duress, or undue influence, a unilateral mstake is not ordinarily
a ground for relief froma [settlenent] contract”); see generally
3 Dan B. Dobbs, The Law of Remedies 8 12.9(2), at 253 (2d ed. 1993)
(“A rule that puts the burden on the plaintiff to justify the
| i qui dat ed damages is a rule that may deprive the plaintiff of his
bargain”).

B.
Enforcement Of Paragraph 7 Damages

It is debatable whether a stipulated damages cl ause such as
the one before us is subject to the “reasonabl eness” or “penalty”
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standard that applies to a |liquidated damages cl ause, ® or, instead,
whether it is nmeasured against a nore deferent standard, such as
unconscionability, that applies to other contractual terns.® That
question need not be answered to resolve this appeal, however.
Assum ng arguendo that this provision may not be enforced unless it
is reasonable, we nevertheless conclude that it satisfies that
test.

Det er mi ni ng whet her a stipulated renedy i s unreasonable “can
be hard for the sanme reason the parties [find] it hard to calcul ate
actual damages in the first place: what's the benchmark agai nst
whi ch the stipul ated danages will be conpared to determnm ne whet her
they are” reasonable? Scavenger Sales Investors v. Bryant, 288

F.3d 309, 311 (7th Cr. 2002). Mor eover, as Judge Easterbrook

When parties are sophisticated and externalities are absent,
courts do not review the parties' contractual choices for
r easonabl eness. The |iquidated danamge rules, however, require
courts to review the parties' choice of a damage neasure for
r easonabl eness.

®Generally, a party attacking the validity of other terns in
an arm s-length settl enent agreenent or other contract bears the
burden of proving fraud, duress, coercion, mstake, undue
i nfluence, or inconpetence. See Cannon v. Cannon, 384 Ml. 587, 865
A. 2d 563, 573 (2005). There has been insightful academ c debate
regardi ng the use of the “reasonabl eness” or “penalty” standard to
neasure the validity of a negotiated |iquidated damages cl ause, on
the ground that it authorizes a questionabl e and exuberant | evel of
judicial devouring of the parties’ agreenent. See, e.g., 3 Dan B
Dobbs, The Law of Remedies 8 12.9(1) et seq. (2d ed. 1993) (in
contrast to the “fraud, m stake, unconscionability or simlar”
standard for invalidating other terms in a contract, “[w]hen it
comes to the parties’ agreenment for renedies, . . . courts have
been nore intrusive and less willing to respect the parties’
agreenent”).
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observed i n uphol di ng t he damages cl ause of a settl enent agreenent,
“le]verything depends on which end of the tel escope one | ooks
t hrough.” 1d.

Here, the language and circunstances surrounding the
Settl ement Agreenent conclusively establish that both Harrell and
SYSCO considered this stipulated damage renedy to be reasonabl e.
They reasonably conceded that SYSCO would suffer harm to its
reputation and/or additional |abor and litigation expenses if
Harrell continued to disparage the conpany for allegedly creating
a hostile work environnment in which long-term African-Anerican
uni on enployees such as his co-wrker Wmack and hinself were
harassed, unfairly disciplined, not conpensated for injuries, and
retaliated against.” In addition, Harrell reasonably acknow edged
the difficulty SYSCO woul d have in proving a specific dollar figure
for the “prejudice” “flowing fronmf his breach of the non-
di sparagenent covenant.? Thus, the record shows that Harrell

understood that this settlenent rested squarely on his assurances

‘I'ndeed, that is precisely what the trial court concluded
Harrell did in his letter; that finding has not been appeal ed.

Moreover, we are not persuaded by Harrell’s suggestion that
his breach of the Settlenent Agreenment was not material, in |ight
of the explicit language to the contrary in Paragraph 7, the
circunstances in which Harrell signed the Agreenent and received
the settlenent noney, and the prima facie |link between Harrell’s
di sparaging | etter and the discrimnation clai masserted by Wnack.

8Utimately, it was this difficulty that led the trial court
to rule that SYSCO had not nmet its burden of proving actual
damages.
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to SYSCO that this proof problem would not |eave SYSCO out - of -
pocket $185,000 with only a toothless renmedy in the event he
continued to disparage the conpany.

What SYSCO bought through the negoti ated settl enment, then, was
i mmedi ate and | ong-term “peace” with Harrell, with the attendant
right to expect that it would no |onger have to expend noney,
effort, or goodwill in responding to his disparaging allegations.
I ndeed, the |l|anguage in Paragraph 7 and the circunstances
surroundi ng the execution of the Settlenment Agreenent |eave no
doubt that SYSCO and Harrell struck a bargain that was designed to
prevent precisely what happened here — that SYSCO woul d pay Harrell
$185,000 to drop all his allegations, clains, and agitations
against the conpany, only to have Harrell later resune them
Wthout Harrell’s assurance that he would not do so, SYSCO woul d
not have agreed to pay Harrell $185,000 to settle his clains.
Thus, Harrell’s agreenent that it is “fair and reasonable” for the
“damages fl owi ng fromsuch breach” to i nclude that settl enent noney
was a negoti ated cornerstone of this Settlenment Agreenent.

In this respect, Paragraph 7 fairly may be viewed as both a
di sincentive to Harrell and an assurance of performance to SYSCO
To the extent that it mght arguably be characterized as exacting
a “penalty for breach,” we see nothing unreasonabl e about such a
clearly understood and expressed quid pro quo. To the contrary,

there are inportant reasons to enforce this renedy.
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Courts have |l ong been reluctant to nullify a negotiated renmedy
at the heart of a settlenent agreenent.

The | aw al ways favors conprom ses and ami cabl e
adj ustnents of disputes, rather than conpe
parties to resort to litigation and it would
be strange if, in the absence of clear
evi dence of fraud or m stake, the parties were
not bound and concluded after what has taken
pl ace in respect to this award

Sisson v. Baltimore, 51 Md. 83, 95-96 (1879). Accordingly,
[it]t is well established in Maryland that a

valid settl enent agreenent between the parties
i s binding upon them As early as 1855, [the

Court of Appeals] . . . made it clear that
settl ement agreenents are desirabl e and shoul d
be binding and enforceable. . . . In
McClellan v. Kennedy, 8 Md. 230[, 248] (1855),
we said: "'If conpromses are otherw se
unobj ectionable they will be binding, and the
right wll not prevail against the agreenent

of the parties, for the right nust always be

on one side or the other, and there would be

an end of conpromises if they mght be

overthrown upon any subsequent ascertai nnent

of right contrary thereto.' The doctrine of

conprom ses rests on this foundation."
Chernick v. Chernick, 327 M. 470, 481 (1992) (other citations
omtted).

In refusing to enforce Harrell’s agreenent regardi ng danages,
the trial court effectively inmunized Harrell fromthe consequences
of deliberately breaching his obligations under the Settlenment
Agreement. W agree with SYSCO that, as a nmatter of policy and
practice, if an enployee is permitted to disregard the covenants

upon which he settled, and then avoid the damage renedy that he

agreed to, then “no enpl oyer should consider a settlenent in these
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types of cases because it wll likely be left w thout adequate
redress in the event of a breach.”

It is this result that we find unreasonable in its
contradiction of established law and policy favoring the
enforcenment of arm s-length settlenent agreenents. See Long, 371
Mil. at 84-85. W therefore conclude that the Paragraph 7
stipulation that SYSCOis entitled to danages in the anmount it paid
Harrell to settle is both reasonabl e and enforceable.

W find direct support for this holding in Bell-Atlantic-
Washington, DC v. Zaidi, 10 F. Supp. 2d 575 (E.D. Va. 1997), aff’d,
149 F. 3d 1167 (4th Cr. 1998) (applying D strict of Colunbia |aw).
In that case, as here, an enployee agreed to settle his
di scrimnation and personal injury clainms against his enployer in
awitten settlement agreenent. The | anguage i n the damages cl ause
of that agreement was analogous to the |anguage used in the
agreenent now before us. One term of the Zaidi settlenent
agreenent required the enployee to cease his frequent contacts to
the enployer and others regarding his allegations against the
enployer. |If the enployee violated this no-contact covenant, the
enpl oyer was entitled to the return of its settlenent noney. This
agreenent was set forth in the follow ng | anguage, which we find
substantively simlar to the |anguage used in Paragraph 7: “in

addition to any other renedies available to [the enployer] for

[ enpl oyee’ s] breach of this paragraph[,] . . . [enployee] w ]l
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imediately return to the Conpany any paynents already nade to
[ enpl oyee].” 1d. at 577.

There are also material simlarities in the circunstances in
whi ch these enpl oyees executed and breached the agreenent. Zaid
had 21 days to decide whether to sign the agreenent, and anot her
seven days after he executed the agreenent to rescind. Here, the
Settlenment Agreenent states that Harrell had “at |east one week
before the date on which he signed it . . . to allowhimto consult
with an attorney[,]” and at | east six weeks thereafter to note any
obj ections before it was approved by the Wrkers Conpensation
Commi ssion. Zaidi received $150,000 to settle his discrimnation
and i njury cl ai ms agai nst his enpl oyer, but breached his no-contact
covenant three years later. Harrell received $185,00 to settle his
discrimnation and injury clainms, but he breached his no-
di sparagenent covenant just five nonths |ater

In Zaidi, as in this case, the enployer filed a breach of
contract action, seeking to recover damages equal to what it paid
to settle the enpl oyee’s clains. See id. at 576. Ganting the
enpl oyer’s notion for sunmary judgnent, the federal district court
enforced the sti pul at ed damages renedy i n the settl enent agreenent.
Significantly, the court’s decision did not rest on a |iquidated
damages or “unreasonabl e penalty” analysis. Mre specifically, it
di d not nmeasure the validity of the damage renmedy by aski ng whet her

the enployee’'s violation of the no-contact covenant could
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reasonably be anticipated to cause the enployer $150,000 in
damages. Nor did the court require the enployer to prove actua
damages. See id. at 578. Rather, judgnent was entered agai nst the
enpl oyee for the full $150,000 paid by the enpl oyer under the terns
of the settlenment agreement. See id. |n an unpublished deci sion,
the Fourth Circuit affirnmed the reasoning of the district court.
See Bell-Atlantic-Washington-DC v. Zaidi, 149 F.3d at 1167.

We concur with the decision and rationale in Zaidi, for the
reasons set forth above. Wen, as here, parties settle litigation
with the aid and advice of independent counsel, using unanbi guous
| anguage expressing their nutual agreenent to establish a
stipulated renedy in the event of a specified breach, we nust have
a conpelling reason to justify refusing to enforce such an explicit
and negoti ated cornerstone of that agreenent.

Inthis case, as in Zaidi, we find no reason to deny SYSCOits
bar gai ned-for damage renedy. The parties agreed that Harrell’s
covenant not to disparage SYSCO was a “substantial and material”
i nducenment for SYSCO to settle Harrell’s clains, and that, given
“the difficulty of proving prejudice to the Conpany in the event”
Harrell breached this covenant, SYSCOis entitled to damages equal
to the settlenent noney it paid Harrell

W hold that the trial court erred in refusing to enforce the

stipul ated damage renedy in Paragraph 7. Accordi ngly, we nust
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vacate the damage award and remand for entry of an award in

accordance with the Settlenment Agreenent.

IT.
Actual Damages

As alternative grounds for this appeal, SYSCO conpl ai ns that
the trial court erred inrefusingtolet the jury decide the anount
of its actual damages. W nust resolve this assignment of error
because our decision regarding stipulated danages does not
necessarily preclude SYSCO fromrecovering additional damages. As
di scussed in Part |, SYSCOis entitled to recover all of its actual
damages resulting from Harrell’s breach of both Paragraph 7 and
Par agraph 16's prohibition against aid to third parties. Thus, if
SYSCO can prove other actual “damages flowng fronf Harrell’s
breach of the non-di sparagenent and “no ai d” clauses, the conpany
m ght be entitled to recover such damages.

At trial and before this Court, however, SYSCO conceded that
it did not offer any evidence that its pecuniary | oss exceeded the
$185,000 it paid in “peace nobney.” To the contrary, counsel for
SYSCO acknow edged the conpany’s inability to prove such damages,
observing that “this type of harm which is reputational in nature,
is hard, if not inpossible, to quantify in dollar ternms.” @Gven
this record, SYSCOis not entitled to a new jury trial on actua
damages.

DAMAGE AWARD IN THE JUDGMENT
VACATED AND CASE REMANDED FOR
FURTHER PROCEEDINGS CONSISTENT
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WITH THIS OPINION.
PAID BY APPELLEE.

COSTS TO BE



