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The appellant, the Town of Cheverly Police Departnent (“the
Cheverly Departnment”), challenges an Order issued by Judge C.
Philip N chols, Jr., in the Crcuit Court for Prince George’'s
County regarding the entitlenent of the appellee, Derek L. Day
(“Day”), to benefits under the Law Enforcenent Oficers Bill of
Rights (“LEOBOR’). The Departnent presents nunerous issues on
appeal for our review. Al of those issues, however, boil down
to one very basic issue now before us. That is:

Did Judge Nichols err in finding that Day,
as a police officer, was entitled to the

various rights and ©protections afforded
under the LEOBOR?

Factual and Procedural Background

For approxi mately nineteen years, Day was enployed as a |aw
enforcenment officer by the University of Mryland at Baltinore
Police Departnent (“UWPD’). In the spring of 1999, he applied
for a position as an officer with the Cheverly Departnent. As
part of the application process, Day verified that, to his
know edge, at the time of his application, no investigation was
pending from his fornmer enployer. Sergeant M chele Carlson, who
was assigned by the Departnment to conduct a background check of

Day, found the check to be satisfactory and aided him in
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obtaining a required certification card! issued by the Maryland
Pol i ce Training Comm ssion (“MPTC’).

Day still possessed a certification card from the UMD, as
he had not yet officially resigned fromhis position there.? The
delay in Day’'s resignation from the UWD was due to the fact
that during his nineteen years of enploynment there, he had
accunulated a significant anount of unused sick |eave.
Accordingly, weven after beginning his enploynent wth the
Cheverly Departnment, Day was still receiving sick |eave pay from
the UWMPD. Day infornmed the Cheverly Departnent of his
situation, and on July 2, 1999, he officially resigned fromthe
UWPD when his sick | eave was exhaust ed.

Sonmetinme during the period between Day’'s application for
enpl oynent with the Departnent (i.e., April of 1999) and his
resignation fromthe UWD (i.e., July of 1999), Day was i nforned
that he was under investigation by the UWD and that he could be
facing possible crimnal charges for collecting sick |eave pay.

Based on that information, the Cheverly Departnent returned

1 COMAR 12.04.01.06, entitled “Police Officer Certification,” provides that “[tihe Commission shall
issue a certification card to an eligible police officer indicating that the officer is certified by the Commission.
... Possession of the certification card indicates the authority to enforce the general criminal laws of Maryland.”
§ C.(2), (2).

2 COMAR 12.04.01.06 also provides that “[a]n individual may be employed by more than one law
enforcement unit at the time” but that individual must “[b]e certified at each law enforcement unit” and “[b]e
issued a certification card for each law enforcement unit.” F.(1), (2) (“Multiple Certification”).
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Day’s certification card to the MPTC and suspended him wth
pay, on July 28, 1999, inform ng Day that because he was only a
“probationary enployee” he was not entitled to rights under the
LECBOR.

On July 27, 1999, Day sought injunctive relief in the form
of a tenporary restraining order prohibiting the Cheverly
Departnent from suspending him until a hearing could be held.
Two days later Judge Nichols issued an Order that, as reflected
in the docket entries,

Ordered that the Def. Chief [of Police]
G | bert Jones, Jr., and Town of Cheverly...
are restrained and enjoined from term nating
of enploynent and benefits through ex parte
relief.

On August 5, 1999, counsel for the Departnent inforned Day via
letter:

| have been instructed by ny client to
withdraw the termnation |letter of Derek Day
and to afford M. Day all the protections of
the LEOBR so that he will not be treated as
a probationary enpl oyee. It is ny
under st andi ng, pursuant to discussions wth
you, that wupon receipt of this letter you
will dismss the Conplaint/Petition filed in
[this] matter.

(Enphasi s supplied).
On Septenber 28, 1999, Day was acquitted of crimnal charges
brought by the UWD in the Baltinore Cty District Court.

Despite his acquittal, however, the Cheverly Departnment did not
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request the return of Day's certification card from the MTC
even though that single cloud on his forner enploynent and,
therefore, his new enploynment had then totally disappeared.
Instead, in a letter sent to himfrom the Departnent’s Chief of
Police on Cctober 12, 1999, Day was i nfornmed:
Effective imediately, the Cheverly
Pol i ce Depar t ment IS wi t hdraw ng t he
suspensi on  of your police powers and

removi ng you fromyour non-officer status.

Ef fective Cct ober 14, 1999, your
enpl oyment with the Cheverly Police Dept. is

t er m nat ed. You nmay appeal this decision
within three (3) days of receipt of this
letter. You are presently W t hout
certification by the M Police Training
Comm ssion. ... The MD Police Training

Comm ssion requested the return of your
original certification card, and we have
conplied with that request.

During the application process you

signed a release of personal information
form that allows wus to determne your
suitability for enploynent. | nf or mati on

received during a background check with the
University of Maryland at Baltinore reveal ed
adver se mat eri al t hat woul d have
di squalified you from enploynent had it been
di scovered initially.
Based on the actions of the Departnent, on October 14, 1999,
Day filed a “Petition for Contenpt and for Ex Parte, Tenporary,
and Permanent Injunctive Relief, Tenporary Restraining O der

and/or Stay of Proceedings” seeking to prevent the Departnent

from termnating his enploynent. An evidentiary hearing was



-5
schedul ed before Judge N chols on October 27, 1999. Prior to
that hearing, however, Judge N chols determ ned that because
Day’s lack of a valid certification card was the Departnent’s
reason for termnating him from enploynent, the best course of
action would be to defer the hearing until the MTC had an
opportunity to review its action in revoking Day’s certification
card.

Pursuant to the directions of the circuit court, the parties
appeared before the MPTC on Novenber 16, 1999. The MPTC,
however, declined to hold a hearing on the matter because the
Department had never requested from the MPTC the reissuance of
Day’s certification card. The MPTC affirnmed that it could not
take any action until such a request had been made by the
Depart nent .

Day again sought relief in the circuit court by requesting
an energency hearing on the matter. The Departnent opposed the
request for a hearing and additionally requested a Mtion to
Dism ss or Summary Judgnment in its favor. On Decenber 29, 1999,
and January 4, 2000, a hearing was held before Judge Nichols.?3
On January 11, 2000, an “Opinion and Order of Court” was issued

i n which Judge N chol s expl ai ned:

3 Through no fault of either party, on the December 29 hearing date the audio equipment failed to
record any sound from the proceedings. Thus, the reporting service was unable to transcribe the proceedings
on that date.
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W do not believe the rights granted
under LEOBR are in any way contingent or
dependent on the actions of the MPTC The
MPTC is a separate, statutory creation of
the Maryland Ceneral Assenbly for the
purpose of establishing and maintaining
st andar ds for the training of police
officers in our state. At no tinme to our
knowl edge did the legislature intend that
di sci plinary proceedi ngs should comrence, or
be resolved, before the MPTC VWile we
recogni ze the uniqueness of the situation
before us, we are convinced that absent the
actions of the police chief, the plaintiff

woul d still be certified as a police officer
before the MPTC Absent the Town of
Cheverly’'s “side channel” approach to the

resolution of this purely disciplinary
problem there would be no issue and the
heari ng would have been held and the issues
now resol ved.

There is reason to believe the plaintiff
may be subject to an investigation and
perhaps disciplinary action as a result of
his application for enploynment with the Town
of  Cheverly. There was a background
i nvestigation prior to hi s of fer of
enpl oynment and the town commenced an
investigation to determne whether t he
i nformation provi ded by plaintiff was

accur at e. This fornmed the basis, in part,
for his decertification hearing before the
MPTC. He was advised of his LEOBR and
el ected to assert them W still believe he

is entitled to them
Judge Nichols then hel d:

CORDERED, that defendants be and they are
her eby directed to conmply W th t he
provisions of Art. 27, 8§ 727 [LECBOR], et.
seq. , wth regard to any further
di sciplinary action or proceedings against
plaintiff, and it is further
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ORDERED, that plaintiff is restored to
his status quo ante as an enployee of the
Town of Cheverly as of April 5, 1999, and
may be assigned such duties as deened
appropriate under the law and [COVAR], and
it is further
ORDERED, that all other notions to
di sm ss, for sunmmary j udgmnent , for
sanctions, or any other relief be, and the
sanme are hereby, DEN ED.
Foll owi ng the Departnent’s unsuccessful attenpt to obtain a Stay
preventing it from having to reinstate Day while appealing the
circuit court’s ruling,® this appeal was not ed.
Day’s Motion to Dismiss

Before reaching the nerits of this appeal, we shall first
address Day’'s assertion that the Departnent’s appeal should be
di sm ssed due to the lack of a transcript from the Decenber 29,
1999, proceedings before Judge Nichols. Pursuant to Maryl and
Rul e 8-602(a)(6), we retain discretion to dism ss an appeal for
failure to conply with the appellate rules for the filing of a

proper record. Boswel | v. Boswell, 118 M. App. 1, 24 (1997).

We decline to exercise that discretion in the instant case. e
are confident that we “now have before us all materi al s

necessary to decide this appeal,” id. at 24-25, and the |ack of

4 The Department sought the Stay from the circuit court, this Court, and the Court of Appeals. All
such requests were denied.



-8
a transcript was through no fault of the Departnent. The Mbdtion
to Dismss is denied.

Discussion

The Cheverly Departnent contends that the circuit court
erroneously ordered it to conply with the provisions of LEOBCR
before taking any action with regard to Day’s status as a police
of ficer. Specifically, it argues that Day does not fit the
definition of an “officer” under the LEOBOR if he does not
possess the requisite certification card. Md. Ann. Code, art.
27 8 727(b)(5), defines a “law enforcenent officer” as “any
person who, in an official capacity, is authorized by law to
make arrests and who is a nenber of ... [t]he police
departnment... of any incorporated city or town.” The Cheverly
Departnment argues that because Day was |acking his certification
card from the MPTC, he was precluded from making arrests. See
COMAR 12.04.01.06C. (2) (“Possession of a certification card
i ndi cates the authority to enforce the general crimnal |aws of
Maryl and.”). According to the Cheverly Departnent, therefore,
because the MPTC revoked Day's certification card, Day was
precluded from nmaking arrests; and, because he was precluded
from making arrests, he did not fit the definition of a “law

enforcenment officer” and he was not entitled to the protections
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of the LEOBOR. The Cheverly Departnment’s position is flawed in
several respects.

What the Cheverly Departnent ignores is that when it began
its efforts to termnate Day as an officer in July of 1999, Day
did have a valid certification card issued by the MTC As
previously indicated, the Departnment conducted a facially
adequat e background check of Day prior to his acceptance as an
officer wwth the Departnent. Sergeant Carlson, who was assigned
by the Cheverly Departnent to conduct that background check,
submtted an “Application for Law Enforcenment Certification” to
the MPTC on behalf of Day and in that application stated:

Oc. Derek Day was a University of Maryland
@ Baltinore Patrol Oficer in good standing

when he was accepted by the Cheverly Police
Dept. as a lateral transfer officer.

( Enphasi s suppl i ed). Based on Ser geant Carlson’s
recomrendati ons, Day was issued a certification card by the MPTC
and on April 14, 1999, Day was sworn in as an officer with the
Cheverly Departnent.

The Departnment nowhere contends that on April 14 when Day
was sworn into office, he was only a probationary enployee and
therefore not eligible to receive LEOBOR rights. In fact, in
the August 5, 1999, Iletter to Day sent by the Cheverly
Department’s counsel it admtted that Day was, in fact, a non-

probati onary enployee: “I have been instructed by ny client
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to... afford M. Day all the protections of the LEOBR so that he

will not be treated as a probationary enployee.” ( Enphasi s

suppl i ed). Therefore, in July of 1999 when the Cheverly
Departnent began its effort to have Day renoved from the
Cheverly Department, Day was a “law enforcenment officer” as
defined by art. 27 § 727(b)(5), and he was entitled to the
protections afforded by the LEOBOR See also M. Ann. Code,

art. 41 § 4-201(9)(1), (2) (“If the [MPTC] believes that grounds

for revocation or suspension of an officer’'s certificate... may
exist... [t]he Conmm ssion shall hold a hearing... prior to the
suspension or revocation of the officer’s

certificate.”)(Enphasis supplied).

There is yet an additional and independent reason why Judge
Ni chols acted properly in ordering that the Departnment afford
Day all of his rights and protections available under the
LEOBOR. When the matter first cane before Judge Nichols for a
hearing in late October of 1999, he deferred ruling on the
matter so that the parties could appear before the MPTC for a
review of its actions in revoking Day’'s certification card.
When the parties did so, however, the MPTC stated that it did
not have the authority to return Day' s certification card until
such return was requested by the Cheverly Departnent. Day, as

he wites in his brief, “cannot directly request that his card



be reinstated,” and he is, unfortunately, “at the nmercy of the
[ Departnent] in that he will only regain his certification if
they request it.”

Day was undoubtedly faced with somewhat of a Catch 22 - only
the Cheverly Departnent could request the reissuance of his
certification card, but, until the Cheverly Departnent did so,
Day could not qualify as a “law enforcenent officer” thus
entitling him to LEOBOR protections from his dismssal by the
Depart nent. Judge Nichols recognized this apparent “wn-win”
situation for the Cheverly Departnent as well as the Cheverly
Departnment’s attenpt to exploit its superior position when, in
his Opinion, he stated that the Cheverly Departnent had
attenpted to “side channel” the resolution of the ongoing
di spute between the parties. We think Judge Ni chols properly
recogni zed the inequities facing Day and he properly determ ned
that fundanmental fairness dictated that Day be afforded his
LEOBOR rights and protections. To the extent that Judge N chols
made certain evidentiary findings in reaching that wultinmate
conclusion, we are unpersuaded that any reversible error
occurred.

JUDGVENT AFFI RVED, COSTS TO
BE PAI D BY APPELLANT.



