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FAM LY LAW —DQOVESTI C VI OLENCE STATUTE —

Under the donestic violence statute, FL 8 4-501 et seq.,
if a protective order is sought on the ground that the
petitioner was in fear of inmnent serious bodily harm
the standard to be applied is objective, not subjective.
A protective order should be tailored to fit the conduct.
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Appel I ant, Sergey Kat senel enbogen, appeals froma
protective order entered by the Circuit Court for Montgonery
County in favor of appellee, Janet Katsenel enbogen, pursuant
to the Maryland Donestic Violence Statute, Mi. Code (1999
Repl. Vol.) 88 4-501 et seq. of the Famly Law Article ("FL").
Appel I ant contends that (1) the evidence was |legally
insufficient to support the issuance of a protective order and
(2) if appellee were entitled to sone relief, the relief
granted was not supported by the evidence. W hold that (1)
if the basis is fear of immnent serious bodily harm the fear
must be reasonable and (2) the relief nmust be tailored to the
situation being addressed. As a result, we vacate the order
and remand for further consideration.

Factual Background

The parties were married in April 1986, and had three
children as a result of the marriage. The nmarital honme was
titled in the names of both parties. Appellee was a pediatric
nurse and wor ked approxi mately 24 hours per week. Appellee
had a chronic back problem for which she took nedication.

The parties had a live-in nanny who hel ped to care for the
m nor chil dren.
On or about Decenber 9, 1999, appellee asked appellant to

nmove out of the marital home. Appellant did not |eave.
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On January 1, 2000, appellant advised the live-in nanny
t hat she was fired and would have to vacate the marital hone
because appell ant wanted to use the roomthat she had been
occupyi ng. Wen appellee learned of this, she di sapproved,
and after consulting her |awer, took the position with
appel l ant that he could not force the nanny to | eave.

During that conversation between the parties, appell ant
used the cordless tel ephone to call the police. Wile making
the call, appellant wal ked out of the house onto the driveway,
and appellee followed him One of the parties' children,

Al exander, age 9, followed appellee. After appellant finished
his conversation with the police, he dialed another nunber and
began speaking in Russian. Appellee continued to request the
phone, and according to appell ee, appellant shoved her by

pl acing his left hand on her shoulder. Also, according to
appel | ee, Al exander placed hinsel f between them and appel | ant
shoved Al exander. Appellant testified that appellee foll owed
him but he denied any contact. Prior to January 1, 2000,
appel I ant had never harned appellee or contacted her in an

i mproper or offensive manner.

On January 3, 2000, appellee filed a petition for
protection from donestic violence. |In that petition, she

stated that she was filing it on behalf of herself and
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Al exander, claimng, "shoving," "threats of violence," and
"mental injury of a child." An attachnment to the petition
descri bed the incident which occurred on January 1. An ex
parte order was issued on January 3, and a hearing was
schedul ed for January 10.

At the hearing on January 10, appellant and appellee
testified. At the conclusion of the hearing, the circuit
court issued a protective order, reciting that appellee was a
person eligible for relief as the current spouse of appellant,
and that on January 1, during a verbal argunent, appell ant
shoved appellee and their nine-year-old son. The order
recites that "she was badly shaken. 1Is afraid for her
safety." The protective order was a printed form conpl eted
and executed by the court. The form described acts of abuse
Wi th boxes beside them The only box checked as an act of
abuse was described as an act "which placed person eligible
for relief in fear of imm nent serious bodily harm"

By its terns, the order was effective until January 3,
2001; appellant was ordered not to contact appellee except for
pur poses of visitation; appellant was ordered to vacate the
marital home; custody of the three mnor children was awarded
to appel |l ee; emergency fam |y naintenance was awarded to

appel | ee; and excl usi ve use and possession of a certain
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vehi cl e was awarded to appel |l ee.
We shall set forth in detail the testinony of appellee
and the findings of the trial court in order to discuss the
i ssues present ed.
Di scussi on
Famly Law 8 4-506(c)(ii) provides that a court nay grant
a protective order to any person eligible for relief from

abuse if the court finds by clear and convi nci ng evi dence t hat

the all eged abuse has occurred. Section 4-501 states that

abuse neans "(i) an act that causes serious bodily harm (ii)
an act that places a person eligible for relief in fear of

i mm nent serious bodily harm (iii) assault in any degree;
(iv) rape or sexual offense as defined by Art. 27, 88 462

t hrough 464C of the Code or attenpted rape or sexual offense
in any degree; or (iv) false inprisonnment.” W are concerned
only with (ii), as that is the finding nade by the circuit
court as the sole basis for the protective order. The
petition and order were based on the January 1 incident.
Under the statute, therefore, to support the issuance of a
protective order in this case, there nmust be evidence to
support a finding that on January 1 appellee was in fear of

i mm nent serious bodily harm

Appel l ee testified in pertinent part as foll ows:
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[ Appel | ee' s Counsel ] :

Q You filed a petition for protection from
donmestic violence in this Court on January
3rd, that is correct?

A Correct.

Q And where did the events occur which you
describe in the petition?

A At Lautrec Court, at our hone.
And on what date did those events occur?

New Year's Day, January 1st.

Q

A

Q At about what tinme?

A 2:30 in the afternoon.

Q And what happened at 2:30 in the
af t ernoon?

A | returned honme with ny children fromny
nmot her's house. W had spent New Year's
Eve there. | got out of the car. M nanny
appeared to be very upset, and she said she
needed to talk to ne.

| pulled her aside so that we could
speak privately. She told ne that ny
husband had told her that she needed to
nove out, that although he |ike[d] her that
she woul d need to go, that her services
woul d no | onger be required.

Q What happened after your conversation?

A After our conversation | |earned that
she was to be term nated. | then went and
called [appellee's counsel]. | was in a

pani ¢ because this is sonebody that | have
cone to depend on. This is sonebody that |
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care about deeply.

This is soneone that ny children |ove,
and that she loves them and | trust with
my children, and | didn't know whet her he
coul d make her | eave or not make her | eave,
| egal ly.

Q D dyou want her to | eave?

A | did not want her to |l eave, and | was
scared to death that she was going to, and
| didn't know where that was going to | ead.

You know, so | called you to find out
what —what my |legal rights were. You said
that | hired her, and as long as | was
payi ng her that he could not make her | eave
t he hone.

After learning this —and you al so
said that it depended on how nmuch she could
tolerate. | explained this to her. | told
her that | needed her to stay. | really
want ed her to stay.

| wal ked upstairs. M husband was in
the bathroom | sat on the edge of the bed
and waited for himto cone out. He cane
out. | told himthat | had | earned of his
intention to Il et Nanette go —Nanette is
our nanny —and that | wanted her to stay,
that | needed her there, and he said that

she had to go, and | said, "Well, | hired
her. 1've been paying her. | need her
services, and | need her help. | depend on

her and she's not | eaving."

He said, "Yes she is.™

| said, "No, she's not."

We went back and forth two or three
times. He said, "Ckay, do you want to do
this now, or would you like to do this

| at er ?"
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| did not know what he neant by that,
but | said, "I want to do it now "

He picked up the cordl ess phone and

started wal king dowmn the stairs. | started
followng him He told ne to get away from
him | asked hi mwhat he was doing. He

said he was calling the police.

| followed himdown the stairs as he
was calling the police. As we got
downstairs to the foyer, ny nine-year-old
son then joined us. He exited the house.
[ He was] [o]n the phone with the police
while | was repeatedly requesting for him
to give ne the phone.

He was telling themthat he had an
enpl oyee that he had fired that was
refusing to | eave the home, that he wanted
her —the police to cone and renove her
from the house.

He said, "Please conme quickly because
the situation could escalate, and there
coul d be sone possible violence.” Wich
took to be a threat.

| continued to follow himdown the
driveway, and | asked himto hand ne the
phone so | could speak to the police.

He said, "I will give you the phone
when |' m done speaking to the police.”

The whole tinme he was shouting
profanities at me. He then hung up with
the police and began to dial another
nunber. He began speaking in Russian.
Again, | requested that he hand ne the
phone.

Q Do you speak Russian?

-7-



A No, | do not. | assune he was speaking
with his nother. | was facing him He had
the phone in his right hand. He shoved ne
with his left hand, which set nme off

bal ance.

Q Wiere did he touch you?
A He touched nme on ny right shoul der.
Q Ckay.

A And shoved ne. At that point ny son
dove in between us. He then shoved ny son
out of the way. At that point I —the
adrenalin started running.

| ran over [to] ny neighbor's house.
They asked if | was okay. | told theml
really didn't know, but | needed to use the
phone, and | need[ed] to use it
i mredi ately, and they handed ne the
t el ephone and left the roomto give ne
privacy to talKk.

My son was with ne at their house. |
called the police and told t hem what
happened from ny perspective and that he
had shoved nme. The police —the |ady —or
t he dispatcher told nme that there was
already a car in route, but that she would
call themand I et them know the situation
and to stay at the neighbor's house until
the police got there.

[ APPELLANT' S COUNSEL]: (Object to what ever
[sic] the police told her, again.

THE COURT: Sust ai ned.

THE WTNESS: Okay. At that point | was
waiting for the police, but I was concerned
because Nanette was still in the house with
him and he al so reeked of al cohol.

| had —1 asked ny nei ghbor to go over
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there to tell Nanette to cone over to their
house. As we opened the door we saw
Nanette standing in the driveway. |

fl agged her back, and |I'm sorry, Your
Honor, but | forgot one part of it.

After he shoved nme and nmy son, he then
pl aced the phone in the crook of his neck,
stuck his hands in his pockets, smled
sarcastically, and said, "See, | didn't
even" —

[ APPELLANT' S COUNSEL]: Obj ecti on.

THE COURT: Overruled. This is what he M.
Kat senel enbogen —

[ APPELLANT' S COUNSEL]: The term sarcastic
is what ny —

THE COURT: Overrul ed.

THE WTNESS: And he said, "See, | didn't
even touch you. | didn't even touch you.
My hands were in mnmy pocket[s]. | didn't
even touch you."

He went into the house saying, "I
didn't even touch you."

Anyhow, at that point Nanette cane
over to their house and we waited for the
police officers to arrive. They
interviewed Nanette. They interviewed ny
husband, and they interview ed] nyself.

They said that they —
[ APPELLANT' S COUNSEL]: Qbjecti on.
THE COURT: Sust ai ned.
THE WTNESS: |'msorry. They did not
interview ny son. They wanted to call an
anbul ance because at that point | was

feeling faint and I was badly shaken. |
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decl i ned.

[ APPELLANT' S COUNSEL]: njection. How
woul d she know what they wanted to do or
not do?

THE COURT: Overrul ed.

THE W TNESS: Gkay. They stated that they
wanted to call an —

THE COURT: Al right, well just tell ne
what happened.

THE WTNESS: | stuck ny —1 got a glass of
wat er, put ny head between ny | egs and

wai ted, and the police at that point asked
me if | had somewhere to go because they
said that ny husband did not.

[ APPELLANT' S COUNSEL]: Obj ecti on.

THE COURT: Al right. Just tell ne what
you did. Wat happened?

THE WTNESS: I'msorry. I'malittle
nervous. At that point | told the police
that I could go to ny parents' house.
requested that they stay with ne while |
packed ny things.

They agreed to do so. | packed —but
they said they couldn't —

[ APPELLANT' S COUNSEL]: Qbjecti on.
THE WTNESS: Oh, sorry. They —I packed
everything into the car for the three kids.
| stuck all three kids in the car.
packed the pet rabbit and the dog because |
didn't know what he would do to them

| had actually tried to —

[ APPELLANT' S COUNSEL]: Obj ecti on.
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THE COURT: Al right. So you went to your
parents' house. Have you been there since
this —since January 1st? O have [you]
returned to the —

THE W TNESS: Have returned to ny —no,
returned to ny own hone after | got the
order —restraining order.

THE COURT: kay.
THE WTNESS: But —I'm sorry.
[ APPELLEE' S COUNSEL] :

Q Has your husband ever physically touched
you | i ke that before, or harnmed you in any
way |ike that?

A He has not physically touched ne before.
He has di spl ayed vi ol ent behavi or and anger
control problens before. There are several
holes in our wall. He did try to kick ny
dog, and fortunately m ssed. Had he got
him he nost certainly would have killed
hi m

[ APPELLANT' S COUNSEL]: (Objection. Draws a
concl usi on.

THE COURT: Sust ai ned.

THE WTNESS: There are several holes in
the wall. He has been calling nme, using
profanity in front of the children. He has
exhi bited anger and threatened to throw

t hi ngs against the wall in front of the
chi | dren.

| arrived home one night, after he had
conme back froma long trip, and he was not
gi ving nme any noney —

[ APPELLANT' S COUNSEL]: Objection. Tine
frane.
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THE COURT: When was this?

THE W TNESS: Just about a couple of days
before the January 1st event.

| told him—I called —I told him
that if he wanted food in the house that he
woul d have to buy it because he wasn't
giving me any noney and | did not have
enough to buy food for the children, and he
|l eft to go grocery shoppi ng.

Whil e he was out, | had forgotten to
ask himto buy litter for the rabbit. |
did have $2.50 in ny wallet. | came honme

with the litter. He started shouting at

me, in front of children, that, "You have
money to buy litter for the rabbit, but you
don't have noney to feed our children.™

He starts pulling things out of the

trash can, saying, "See, this only costs
$1.39. See, this only costs $.69."

[ APPELLEE' S COUNSEL] :

Q Are you afraid for your safety due to
your husband's conduct on January 1st?

A | am and the fact that he al so, on
ot her occasi ons, has been —

[ APPELLANT' S COUNSEL]: bjection. Not
responsi ve.

THE COURT: Overrul ed.

THE WTNESS: —and has been dri nking

al cohol, and acting —behavi ng
irrationally.

[ APPELLEE' S COUNSEL] :

Q Do you believe your physical safety wll
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be in jeopardy unless the Court grants your
request for protective order?

A | do.

Q Are you requesting this Court grant your
request for protective order?

A | am

[ APPELLANT' S COUNSEL] :

Q And | ooking at the incident that you
have descri bed, when he came out of the
shower, you were sitting there, isn't that
correct —on the bed?

A | don't know that he cane out of the
shower, he canme out fully dressed, but I
was sitting on the edge of the bed,
correct.

Q Ddhe hit you at that tinme?

A No he did not.

Q And then he went to grab the tel ephone
and you pursued him yes or no?

A | followed him | wanted to hear what
he was going to do.

Q And you were going down the steps and he
was goi ng down the steps, and you were
foll owi ng himdown the steps?

A | was wal king down the steps. | wanted
to hear what he was going to do, yes.

Q Okay, and he told you to get away from
him didn't he?

A He did.
Q And did you listen to hinf
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A No, because —
Q Thank you.

A —1 needed to know what he was going to
tell the police.

Q But you didn't have to follow him did
you?

A | felt | did.
Q You felt you did.
A | felt | did.

Q Because you knew that he was going to
hit you.

A No —
[ APPELLEE' S COUNSEL]:  Obj ecti on.

THE W TNESS: —because | needed to protect
my children

[ APPELLANT' S COUNSEL] :

Q Protect your children? He was wal ki ng
out of the house, out of the door, isn't
that correct?

A Yes, and the children were there.

Q And he was trying to get away fromyou
wasn't he?

A He was trying to get away fromne so |
woul dn't [hear] what he was telling the
pol i ce.

Q And you pursued him

A And | pursued himbecause | did not want
my children to see soneone they |oved
dragged out of the house.
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Q And did you —so you agree. You didn't
need to follow hinf

A Yes, | did need to follow him

kay. Did anything stop you from pi cking
up a phone, or going to a neighbor's house,
or using some other phone? Yes or no?

A Wll, | attenpted to hang up our phone
on another line, but it did not work, and I
didn't see a reason to run to the nei ghbors
because he told ne that when he was
finished talking to the police he was goi ng
to hand ne the phone.

Q And you were in fact, at all tines

t hough this whol e incident, pursuing your
husband who was not pursuing you?

A That is correct —

Q Thank you.

A —but that does not justify putting your
hands on soneone el se's person.

Q And you were trying to get the phone.
You were trying to give himthe phone,
isn't that correct?

A No, that is not correct.

Q You weren't trying to get the phone?

A No. | was following himand |
repeatedly asked himfor the phone.

Q So you weren't trying to get the phone?
Yes or no?

A | did not touch his person. | was
attenpting verbally to get the phone.
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[ APPELLEE' S COUNSEL] :

Q D d you do anything to encourage your
husband to strike you?

A No, | did not.

Q And your husband had never hit you
before, correct?

A No, he'd never hit me, but he has —as |
told the Court before, displayed violent
behavi or many many ti nes.

Q D d you pursue himanticipating that he
woul d stri ke you?

A No, | did not.

The court concl uded:

Al right. Wll, as | said at the
concl usion of the case, the |egislature has
seen fit to pass this law that will require
the Court to act if they are convinced that
there is clear and convinci ng evi dence that
there is perhaps a situation which may
beconme volatile or result in sonething
happeni ng where soneone is injured, and |
think that there is a volatile situation
here, unfortunately, and I don't know what
the cause of it is.

| don't knowif it is the extra-
marital affair or if it is the alcoholic
consunption, or what it is, but obviously
these fol ks are not getting al ong.

By both testinonies, M.
Kat senel enbogen is going to nove to anot her
pl ace in the house, so obviously the
marriage i s not going well, and again,
understand that he wants a reconciliation;
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per haps she doesn't; perhaps when this
matter gets into Court the grounds for the
divorce may well lie with M.

Kat senel enbogen, but until that happens, |
t hi nk these fol ks shoul d be separat ed.

| am convinced that there was a
vol untary separation on this incident and
that Ms. Katsenel enbogen was in fact
shoved, and I will grant the protective
order.

Thi s has no bearing on the final
outcone of this case whatsoever. This is
nmerely a band-aid attenpt to separate these
fol ks so nobody gets hurt, but it is not a
situati on where M. Katsenel enbogen is
going to | ose everything or whatever as a
result of this hearing because | am goi ng
to put on here that it is wi thout prejudice
and shoul d not have any bearing on the
ultimate decision as to the nerits hearing,
both on the nonetary and the award of
custody, but I amgoing to grant the
protective order that will remain in effect
t hrough January 3 of the year 2001, that
t here should be no contact between the
petitioner and the respondent, and [the
respondent] shall vacate the famly hone,
which I will grant a use and possession, at
this time, to the petitioner, wthout
prej udi ce.

Agai n, | suggest that the matters be
filed imMediately so this can get on for a
full hearing. | will indicate that the

residential custody of the mnor children
be awarded to the petitioner at this tineg,
that is residential, and that |iberal
visitation be granted to the respondent

wi t hout the consunption of al cohol, and
again this would be without prejudice to

t he respondent seeki ng custody of the
children, and I will also order that famly
mai nt enance in the amount of $2,000.00 be
pai d commenci ng February 1st, the year
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2000, that the exclusive use and possession
of the Toyota Previa be awarded to the
petitioner, and that if there are any
firearms, that all firearnms be surrendered
to the Montgonery County Sheriff's

Depart nent .

Victins of donmestic violence are not limted to a
particul ar age or gender, but such violence is a particul ar
threat to wonen. See Philip C. Crosby, Custody of Vaughn:
Enphasi zi ng the | nportance of Donestic Violence in Child
Custody Cases, 77 B.U. L. Rev. 483, 483 (1997). Wnen are
“nore likely to be assaulted and injured, raped, or killed by
a current or ex-partner than by all other types of assailants
conbined.” Id. (citing Council on Scientific Affairs, Am
Med. Ass’n, Violence Agai nst Winen: Rel evance for Medi cal
Practitioners, 267 JAVMA 3184, 3185 (1992)). Donestic viol ence
al so has a grave inpact on children in our country, wth
between 3.3 to 10 million children w tnessing donestic
vi ol ence each year. See Marlene Rapkin, Note: The Inpact of
Donestic Violence on Child Custody Decisions, 19 J. Juv. L.
404, 404 (1998) (citing Donestic Violence Statistics, PAC
BUS. NEW5, Nov. 17, 1997, available in 1997 W. 15021813).
Studi es have shown that children from hones in which donestic

vi ol ence occurs are nore likely to experience a variety of

ot her probl ens, including substance abuse, gang activities,
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eating disorders, nightmares, peer and school related
difficulties, and suicidal tendencies. 1d. (citing Domestic
Violence Statistics, PAC. BUS. NEW5, Nov. 17, 1997, avail able
in 1997 W. 15021814).

Maryl and enacted the Donestic Violence Act in 1980 by
Chapter 887 of the Acts of 1980. It has been codified as part

of the Famly Law Article since 1984. Kauf man v. Mdtley, 119

Md. App. 623, 624 n.1 (1998). As discussed in Kaufnan, the
pur pose of the Domestic Violence Act is to provide i medi ate
protection:

That the Act was designed to aid victins of
donesti ¢ abuse by providing an i nmedi ate
and effective nonnmonetary renedy is readily
apparent. To this end the legislature
enpowered courts to order that

specified protective devices be

i npl enented, all to protect the victins’

i mredi ate and future safety.

119 Md. App. at 630-31 (quoting Barbee v. Barbee, 311 M. 620,

623 (1988)).

Because of the wi despread occurrence of donestic violence
and the frequent catastrophic effect, preventive neasures to
halt the occurrence of further violence are to be appl auded.
For those sane reasons, allegations of domestic violence are
very serious, and the issuance of a protective order normally
carries with it grave consequences for the perpetrator. If a
protective order is issued without a sufficient |egal basis,
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t hose consequences frequently cannot be erased. In that
situation, the alleged perpetrator may suffer unfairly from
the direct consequences of the order itself, which may include
removal fromhis or her home, tenporary |oss of custody of his
or her children, or tenporary loss of a famly car. See F.L.
8§ 4-506. The alleged perpetrator may al so suffer fromthe
social stigma that attaches to the order

Wth respect to direct consequences, the de facto effect
on custody is an exanple. A protective order does not award

per mmnent custody of children. See Coburn v. Coburn, 342 M.

244, 253, n.8 (1996)(noting that “[f]iling a petition for
protection from abuse does not initiate divorce proceedings
[or] award permanent custody of children ....”)(citing
Chri stopher L. Beard and Jacqueline J. Judd, Victins No More:
Changes in Donmestic Violence Law, 24 THE MARYLAND BAR JOURNAL
29, 30 (July/ August 1992)). Section 4-506(d)(6) of the
Famly Law Article nerely authorizes a tenporary custody
award. Despite that, the granting of a protective order can
have | ong-range effects on child custody.

I n maki ng child custody determ nations, a court weighs
numerous factors, including the fitness of the parents, the
character and reputation of the parties, and the | ength of

separation of the child fromthe natural parents. Best v.
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Best, 93 MJ. App. 644, 655-56 (1992). A trial court m ght
consi der the issuance of a protective order agai nst one parent
when | ooking at any of these factors. |In addition, a court
may al so consider the effect on the child s stability caused

by a change in residence. See Mtchell v. Mtchell, 61 M.

App. 535, 542-43 (1985). In Levitt v. Levitt, 79 Ml. App.

394, 397-98 (1989), the Court stated:

The custody of children should not be

di sturbed unl ess there is sonme strong
reason affecting the welfare of the child.
To justify a change in custody, a change in
condi tions nmust have occurred which affects
the welfare of the child and not of the
parents. The reason for this rule is that
the stability provided by the continuation
of a successful relationship with a parent
who has been in day to day contact with a
child generally far outweighs any alleged
advant age whi ch m ght accrue to the child
as a result of a custodial change. 1In
short, when all goes well with children,
stability, not change is in their best

i nterests.

(Quoting Sartoph v. Sartoph, 31 Ml. App. 58, 66-67 (1976)

(alteration in original)). Levitt dealt wwth a change in
custody, not an original award of custody. The Court stated
that they are different situations because of the child s need

for continuity which arises in the former and not in the

latter. I1d. As the Levitt Court stated, “if a child is doing
well in the custodial environment, the custody will not
ordinarily be changed.” 1d. at 398.
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Furthernore, in making a child custody determ nation, if
a trial court has reasonable grounds to believe that a child
has been abused or neglected by a party to the proceeding, the
court nust specifically find that there is no likelihood of
further child abuse or neglect by the party in order to award
custody or visitation rights to the party, except for a
supervi sed visitation arrangenent. F.L. §8 9-101. A protective
order issued by a court that states that one parent abused his
or her child pursuant to F.L. 8 4-501 would give a trial court
reasonabl e grounds to believe that the child had been abused.

The |l egislature recently added new grounds for absolute
di vorce based on cruelty of treatnment and excessively vicious
conduct. F.L. 8 7-103 (a)(7); (a)(8). Prior to the new | aw,
nost donestic violence victins could only file for alimted
divorce in Maryland if donestic violence served as the grounds
on which the divorce was to be based. See Melony J. Ellinger,
Rut h- Ann Lane, & Gregory P. Jineno, Recent Devel opnents:

Maryl and General Assenbly Update, 28 U Balt. L. F. 43, 44

(1998). As anended, the new | aw al |l ows an absol ute divorce to
be granted if it can be proved that there was cruelty of
treatnent or excessively vicious conduct toward the
conpl ai ni ng spouse and there is no reasonabl e expectation of

reconciliation. 1d. A significant feature of the law is that
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there is no required waiting period. Accordingly, the party
nmeeting the requisite burden of proof of cruelty or vicious
conduct can obtain an absolute divorce imediately. |d.
Simlar to the child custody determi nation situation, a
protective order that states that one spouse has abused the
ot her pursuant to FL 8 4-501 m ght be considered by a trial
court in granting an absolute divorce on the basis of either
cruelty of treatnent or excessively vicious conduct.
The divorce, alinony, and custody provisions in the

Fam |y Law article, tenporary and pernanent, are designed to
deal with issues relating to divorce, child custody,
visitation, support, marital honme, and other nonetary issues.
The donestic violence statute, unfortunately, could be used to
seek an advantage with respect to issues properly determ ned
in a divorce, alinmony, or custody proceeding. A trial judge
frequently has to nmake difficult decisions and this area is
perhaps nore difficult than many others. The court nust | ook
to the criteria provided by the Legislature. According to 8
4-506(c), protective orders may be issued only if there has
been at | east one act of abuse as defined in § 4-501. Section
4-501(b) provides:

Abuse. — (1) "Abuse" neans any of the

follow ng acts:

(i) an act that causes serious bodily
har m
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(1i) an act that places a person
eligible for relief in fear of imm nent
serious bodily harm

(ti1) assault in any degree;

(1v) rape or sexual offense as defined
by Article 27, 88 462 through 464C of the
Code or attenpted rape or sexual offense in
any degree; or

(v) false inprisonnent.

(2) If the person for whomrelief is
sought is a child, "abuse" may al so include
abuse of a child, as defined in Title 5,
Subtitle 7 of this article. Nothing in
this subtitle shall be construed to

prohi bit reasonabl e puni shnment, including
reasonabl e corporal punishment, in |ight of
the age and condition of the child, from
bei ng perfornmed by a parent or stepparent
of the child.

(3) If the person for whomrelief is
sought is a vul nerable adult, "abuse" may
al so i nclude abuse of a vul nerable adult,
as defined in Title 14, Subtitle 1 of this
article.

The abuse nust be proved by clear and convincing

evidence. See Piper v. Layman, 125 Ml. App. 745, 754

(1999) (citing Ricker v. Ricker, 114 Md. App. 583, 586 (1997);

FL 8 4-506(c)(21)(ii)). In Maryl and, the clear and convincing
standard of proof is an internedi ate standard, requiring nore
t han a preponderance of the evidence, but |ess than evidence

beyond a reasonabl e doubt. Wisman v. Connors, 76 M. App.

488, 504-05 (1988). The Maryland Cvil Pattern Jury
I nstruction on the clear and convinci ng standard of proof

provides, in part:
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To be clear and convincing, evidence
shoul d be “clear” in the sense that it is
certain, plain to the understandi ng, and
unanbi guous and “convincing” in the sense
that it is so reasonabl e and persuasive as
to cause you to believe it. But you need
not be convinced beyond a reasonabl e doubt.

MPJI 1:8 (3rd ed. 1998). |If that burden is net, the court

“may issue a protective order tailored to fit particul ar needs
that the petitioner has denonstrated are necessary to provide
relief fromabuse.” Piper, 125 Mi. App. at 754 (citing
Ri cker, 114 Md. App. at 586).

When we review cases in which conflicting evidence was
presented, we nust accept the facts as determned by the trial
court unless such findings were clearly erroneous. See id.

(citing Ml. Rule 8-131(c); R ddick v. State, 319 M. 180, 183

(1990)); Innerbichler v. Innerbichler, 132 Mi. App. 207, 230

(2000) (stating that the trial court’s findings are not clearly
erroneous when they are supported by substanti al

evi dence) (citations omtted). In nmaking this determ nation,
“we nust assune the truth of all the evidence, and of all the
favorabl e inferences fairly deducible therefore, tending to
support the factual conclusions of the |ower court.”

Mer cedes-Benz of North Anerica, Inc. v. Garten, 94 M. App.

547, 556 (1993)(citing Pahanish v. w Trails, Inc. 69 Ml. App.

342, 353-54 (1986)). As for the final conclusion, however,
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“we nmust make our own i ndependent appraisal by review ng the
| aw and applying it to the facts of the case.” Piper, 125 M.

App. at 754-55 (citing Al ken v. State, 101 M. App. 557, 563

(1995)). This Court may substitute its judgnent for that of
the circuit court if our interpretation of the relevant |egal

principles is different. See Meyers v. Montgonery County

Police Dep’t, 96 MI. App. 668, 689 (1993)(citing Perini Serv.,

Inc. v. Maryl and Heal th Resources Pl anning Commin, 67 M. App.

189, 201 (1986)).

In the case before us, appellee did not testify that she
was in inmmnent fear of serious bodily injury at the tine of
t he shoving on January 1, 1999. The court presunmably inferred
fromher testinony describing the incident, coupled with her
testinmony with respect to appellant's prior behavior,
particul arly when under the influence of alcohol, that she in
fact had such fear. This raises the question of whether an
actual fear is sufficient.

The rel evant definition of abuse is “an act that places a
person eligible for relief in fear of inmm nent serious bodily
harm” F.L. 8 4-501(b)(ii). This is capable of being read as
a subjective test, i.e., howdid the alleged victimperceive
the event. Such a subjective test could produce unreasonabl e

results because petitioner’s statenent that he or she
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experienced fear of inmmnent serious bodily harm woul d be
sufficient, whether or not the physical or verbal act in
question would generally be of the type to elicit such a
response. W reject appellee’ s argunent that a subjective
test is mandated and hold that a trial court should consider
whet her there was a reasonabl e basis for the perceived
i mm nent serious bodily harm

Al'l other categories of abuse, as set forth in 8§ 4-501,
have sone indicia of reliability. The abuse category nost
anal ogous to the “fear of inmnent serious bodily harnf
category is assault. 8 4-501(b)(iii). The assault category
appears to be a reference to crimnal assault because the
statute refers to “assault in any degree.” 1d.; see Mil. Code
(1996 Repl. Vol., 2000 Supp.), 8 12A (Second Degree Assault);

8 12A-1 (First Degree Assault); Robinson v. State, 353 M.

683, 694 (1999)(stating that the assault statutes enacted in
1996 “created degrees of assault unknown to the common | aw,
and while retaining the common | aw el enents of the offenses of
assault and battery and their judicially determ ned neani ngs,
the statutes repeal ed the statutory aggravated assaults and

created new offenses.”); Streater v. State, 352 Ml. 800, 820

n.9 (1999)(stating that “[t]he Maryland cri m nal code

recogni zes two types of assault; second degree assault, 8§ 12A,
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and first degree assault, § 12A-1 .... 7).
Crimnal assault requires that the fear be reasonabl e.

See Barrios v. State, 118 Ml. App. 384, 403 (1997)(involving a

case in which appellant was convicted of two counts of assault
with intent to prevent |awful apprehension, and hol di ng that
“Ia] rational trier of fact could reasonably concl ude that

[ appel | ant’ s] conduct placed the officers in reasonable
apprehensi on of imediate bodily harm....”)(enphasis added);

Lanb v. State, 93 M. App. 422, 442 (1992)(involving a

crimnal assault charge, and stating that assault of the
intentional threatening variety “is a fully consumated crine

once the victimis placed in reasonabl e apprehensi on of an

i mm nent battery.”) (enphasis added); D xon v. State, 302 M.

447, 458-59 (1985)(stating that the assault “attenpt is nade
whenever there is any action or conduct reasonably tending to
create the apprehension in another that the person engaged
therein is to apply such force to him?”) (enphasis

added) (quoting Lyles v. State, 4 Ml. App. 643, 647 (1970)).

Even if the assault category in the Donestic Violence Act
enconpasses civil assault, reasonabl eness may still be an

el enent. Conpare W Page Keeton et al., Prosser and Keeton on
the Law of Torts 8§ 10, at 44 (5'" ed. 1984)(stating that in

assault cases, courts “have often stated that the apprehension
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must be one which would normally be aroused in the mnd of a
reasonabl e person.”) with Restatenent (Second) of Torts § 27
(1965) (positing the proposition that “[i]f an act is intended
to put another in apprehension of an i nmedi ate bodily contact
and succeeds in so doing, the actor is subject to liability
for an assault although his act would not have put a person of

ordi nary courage in such apprehension.”), and Lee v. Pfeifer,

916 F. Supp. 501, 505-06 (D. M. 1996)(stating that to find
l[tability for the tort of assault in Maryland, one el enent
that nust be satisfied is that the defendant’s actions nust
have rai sed an apprehension of immnent bodily harmin the
plaintiff’s mnd, and that elenment is “nmeasured by an entirely
subj ective standard.”)(citing Restatenent 8§ 27)).

It was noted in Kellumv. State, 223 Ml. 80, 85 (1960),

that assault "has substantially (if not exactly) the sane
meaning in our law of torts as in our crimnal law" The
Cvil Pattern Jury Instruction, No. 15:1 (3rd ed. 1984, 2000
Cum Supp.) indicates that reasonableness is an elenent. It
provi des:

An assault is an intentional threat,
either by words or acts, to physically harm
anot her person w thout that person's
consent. Actual contact is unnecessary.
However, it nust appear to the other person
that the one making the threat has the
present ability to carry it out and the
person threatened nust be put in reasonable
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fear of inmm nent harm

(Enmphasi s added). While it appears, therefore, that civil
assault requires that the fear or apprehension be reasonabl e,
we need not decide that issue because it is not before us.

Even if reasonabl eness is not an elenment in the assault
category of abuse, intent to cause fear or offensive contact,
unli ke the category before us, is an elenent. As stated
above, the category of abuse before us is defined sinply as
“an act that places a person eligible for relief in fear of
i mm nent serious bodily harm” 8§ 4-501(b)(ii). By the plain
meani ng of this provision, this category of abuse does not
require any proof of the defendant’s intent. Accordingly, each
of the other four categories of assault carry with them sone
sort objective factor that helps to give the category sone
indicia of reliability and to reduce the likelihood of a bogus

claim!?

1 Atortious assault is defined as “any unl awful attenpt
to cause a harnful or offensive contact with the person of
anot her or to cause an apprehension of such contact.”
Continental Cas. Co. v. Mrabile, 52 Ml. App. 387, 398 (1982).
What constitutes an “of fensive contact” coul d obviously nmean
vastly different things to different people, if it was defined
by a subjective test. As we stated in Pettit v. Erie
| nsurance Exchange, 117 M. App. 212, 224 (1997), however,
what constitutes an offensive contact is defined by a
community standard, and as such “is offensive if it offends a
reasonabl e sense of personal dignity.” (quoting Restatenent
(Second) of Torts 8§ 19 (1965)).
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Consequently, we conclude that subsection (ii) requires
nore than actual fear. W hold that the fear nust be
reasonable, i.e., the conduct nust be such as to cause a
reasonabl e person under the sanme or simlar circunstances to
fear serious bodily harm The circunstances include but are
not limted to the age, intelligence, gender, health, and
physical attributes of the parties.? In this case, there is
no indication that the trial court applied an objective
standard, and in the absence of controlling case | aw, no
reason to presune it did so.

The donestic violence statute was not intended as a
vehicle to produce pendente lite orders relating to custody,
support, and marital property, effective for a year, as a
substitute for the generally applicable Fam |y Law provisions.
Rather, it is nmeant to protect victinms of donestic violence,
and when the legislative standard is net, there need be no
hesitancy in entering an order. The terns and duration of an

order, however, should be tailored to the facts of each case,

2 |t may be sufficient if the offending party knows of a
victims particular susceptibilities and seeks to take
advantage of them See W Page Keeton et al., Prosser and
Keeton on the Law of Torts 8§ 10, at 44 (5'" ed.
1984) (di scussi ng assault and stating that “[p]erhaps, however,
if the defendant has know edge of the plaintiff’s peculiar and
abnormal timdity, and intends to act upon it, there should be
aright to recover....").
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designed to address the threat of violence and not ot her

Fam |y Law i ssues not required to be addressed to acconplish
that goal. Prior abuse and the nature and severity of abuse
may be relevant to certain types of relief. See, e.g., 8§ 4-
506(e) .

In our view, the circuit court did not attenpt to tailor
the order to the perceived harm thereby inducing the parties
to address separation and divorce issues in a separate action,
but granted maximumrelief for the maxi mum duration on the
ground that it would be "without prejudice.” Such an order
woul d al nost al ways have the effect, although unintended by
the court, of giving an unfair advantage to a party in a
subsequent divorce, support, or custody action. The court
shoul d carefully consider the terns and duration of the order
to ensure that the resulting prejudice is justified.

Because there is no reason to presune that the trial
court applied an objective standard and no indication that the
court attenpted to tailor the terns and duration of the order
to the conduct, we cannot determ ne the appropriateness of the
order. Consequently, we vacate the order and remand to the
circuit court with a direction that the circuit court,
consistent with this opinion, consider whether an order is now

appropriate, and if so, its terns.
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PROTECTI VE ORDER DATED
JANUARY 10, 2000, VACATED,
CASE REMANDED TO THE CI RCUI T
COURT FOR MONTGOVERY COUNTY
FOR FURTHER PROCEEDI NGS
CONSI STENT WTH THI S
OPINION. COSTS TO BE

Dl VI DED EQUALLY BETWEEN THE
PARTI ES.



