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In this expedited appeal filed by the State pursuant to
Maryl and Code (1998 Repl. Vol., 1999 Cum Supp.), 8§ 12-302(c)(3)
of the Courts and Judicial Proceedings Article (“CJ.”), the
State challenges an Order of the Circuit Court for Tal bot County
suppressing marijuana and drug paraphernalia recovered from a
| ocked console in the passenger conpartment of a notor vehicle
bel onging to Benjam n Fernon, appellee. The vehicle search was
conducted shortly after Fernon was arrested on a charge of
driving while intoxicated (“DW”), and while he was handcuffed
and seated in the police car with the seat belt fastened. As a
result of the search, Fernon was also charged with possession
with intent to distribute marijuana and related drug offenses.

On January 11, 2000, the State tinmely noted its appeal from
t he suppression order.! Thereafter, on January 28, 2000, Fernon
pl eaded guilty to the offense of driving under the influence of
al cohol, after expressly waiving any potential double jeopardy
clains regarding the drug charges that were the subject of his
notion to suppress. The circuit court then granted Fernon
probati on before judgnment and placed him on supervised probation
for one year.

In its appeal, the State poses one question for our

! The record on appeal was filed in this Court on March 9,
2000. Therefore, pursuant to CJ. 8§ 12-302(c)(3)(iii), our
deci sion nmust be filed by July 7, 2000.



consi derati on:

Did the Iower court err in granting Fernon’s notion to

suppress on the ground that the search of Fernon’ s car

was not a proper search incident to arrest?

To answer that question, we nust determ ne whether the
police conducted a |awful vehicle search incident to Fernon’s
custodial arrest for DW, given that, at the tine of the search,
Fernon was handcuffed and placed in a police car at the scene.
For the reasons stated below, we conclude that the search was
conducted incident to appellee’'s arrest and that the circuit

court erred in suppressing the evidence recovered from

appel l ee’s vehicle. Accordingly, we shall reverse and renand.

FACTUAL SUMVARY

Qur review of the trial court’s decision with respect to a

suppression notion “ordinarily is Ilimted to information
contained in the record of the suppression hearing.” Cartnai l
v. State, _ Md. __ , No. 84, Sept. Term 1999, slip op. at

7 (filed June 14, 2000); see Ferris v. State, 355 Mi. 356, 368
(1999); Trusty v. State, 308 M. 658, 670 (1990); Hardy v.
State, 121 M. App. 345, 353, cert. denied, 351 Ml. 5 (1998).

In our review, we give due regard to the npbtion judge’s
opportunity to assess the credibility of the wtnesses,

MM Ilian v. State, 325 M. 272, 281-82 (1992), and we defer to



the factual findings of the suppression judge, unless clearly
erroneous. See Ferris, 355 Mi. at 368. Mdreover, we review the
evidence in the light nost favorable to the prevailing party.
Riddick v. State, 319 M. 180, 183 (1990). Nevert hel ess, we
must make our own independent constitutional appraisal as to
whet her the search was |awful. Onelas v. United States, 517
U S 690, 697 (1996); Cartnail, slip. op. at 7; Jones v. State,
111 M. App. 456, 465, cert. denied, 344 Ml. 117 (1996). This
is acconplished by reviewing the law and applying it to the
first-level facts found by the suppression judge. In re Tariqg
A-RY, 347 M. 484, 488-89 (1997); Riddick, 319 M. at 183;
Howard v. State, 112 M. App. 148, 156 (1996), cert. denied, 344
Ml. 718 (1997).

At the suppression hearing held on Decenber 16, 1999,
Maryl and State Trooper C. Lews was the only witness. Although
the material facts are undisputed on appeal, the parties hotly
contest the application of the aw to the facts.

Appel | ee was traveling westbound on U S. Route 50 during the
early norning of July 10, 1999. At approximately 1:38 a.m,
Trooper Lewis effectuated a traffic stop of a 1990 Jeep Wangl er
because it was exceeding the posted speed |imt. At the tine,
Lewi s was acconpanied by Trooper Anthony Bal chun, who was an
officer in training. Fernon was identified as the driver of the
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Jeep, and he was the sole occupant of the vehicle. Bot h
of ficers approached the driver’s w ndow of the Jeep. Lew s
testified that, as he approached the driver’s w ndow of the
Jeep, he “detected a strong odor of an al coholic beverage about
the breath and person of M. Fernon.” Thereafter, Bal chun
asked appellee to exit his vehicle in order to performa field
sobriety test, which was conducted on the shoul der of the road
in the area between the Jeep and the police vehicle.?

At approximately 1:49 a.m, after the conpletion of the
field sobriety test, appellee was placed “under arrest for
drinking and driving.” He was then handcuffed behind his back
and placed in the front passenger seat of the police vehicle
with the seat belt fastened. At that point, Lews conducted “a
quick cursory search” of the police vehicle, which took “a
mnute or two,” in order “to make sure no personal effects were
| ayi ng about.”

Trooper Lewis and Trooper Balchun then conducted a search
of appellee’ s vehicle. In response to questioning, Trooper
Lew s acknow edged that the vehicle search was “solely based on
a search incident to [appellee’ s] custodial arrest based on the

DW . "

2 The record does not specifically indicate the distance of
the police vehicle fromthe Jeep
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Usi ng appell ee’s keys, Trooper Balchun unlocked the center
console |located between the driver and passenger seats in the
Jeep.® Lewi s described the console as about six inches w de, ten
to twelve inches long, and six or seven inches deep. From
inside the console, Lewws recovered a large plastic bag
containing six smaller, individually wapped clear plastic
baggi es, each containing suspected nmarijuana. A cel | ophane
wrapper, simlar to the kind found on a cigarette pack, was al so
found in the console, and it contained suspected marij uana. In
addition, a copper snoking pipe was located in the console.
According to Lewis, the items were recovered from the Jeep
within mnutes of appellee’s arrest at 1:49 a.m Lewi s also
testified that, at 1:58 a.m, he notified the Easton Barracks
that “CDS” had been recovered from the Jeep. Therefore, the
search was conpleted no later than nine mnutes after appellee’s
arrest.

In nmoving to suppress the evidence recovered fromthe Jeep,
appel lee did not contest the legality of his arrest or conplain
because the itens were seized from a |ocked console in the
vehi cl e. Rat her, defense counsel maintained that the evidence

was obtained in violation of appellee’ s rights under the Fourth

3Lewis testified that he did not actually w tness Balchun
unl ock the consol e.



Amendnent, because the police conducted an unlawful warrantless
sear ch. Relying on the principles of New York v. Belton, 453
U S. 454 (1981), and other cases, the defense attorney asserted
that the police did not perform a lawful search incident to
arrest, because Fernon was handcuffed and placed in the patrol
car at the tinme of the search. Thus, she argued that when the
search was made, the Jeep no l|longer constituted the imed ate
surrounding area to which Fernon had access; he could not have
obtained a weapon from the Jeep or destroyed evidence in it.
Consequent |y, def ense counsel mai ntained that the police
exceeded the perm ssible scope of a search incident to arrest.
The State countered that the police were entitled under Belton
and ot her cases to conduct a contenporaneous search of a | ocked
container in the passenger conpartnent of the Jeep, incidental
to Fernon’s | awful arrest, notw t hstandi ng that he was
handcuffed and placed in the police car at the time of the
sear ch.

The trial court granted appellee’ s suppression notion in a
witten Oder filed on Decenber 28, 1999. The court reasoned:

The State has argued that the search of the

[ appel l ee’s] vehicle was a valid search “incident to

a |awful arrest” even when the [appellee] was

handcuffed in the police vehicle. See New York v.

Belton, 453 U S. 454 (1981); see also State v. Ot, 85

Md. App. 632 (1991), rev'd on other grounds, 325 M.
206 (1992); [United States] v. Mtchell, 82 F.3d 146




(7th Gir. 1996); [United States] v. WIlis, 37 F.3d 313
(7th CGir. 1994); and [United States] v. Mns, 999 F.2d
966 (6'" Cir. 1993)

The State has, however, failed to convince the
Court that the search was valid. Initially, the Court
recogni zes that the rationale for a search incident to
a lawful arrest was to prevent an arrestee from
“gain[ing] possession of a weapon or destructible
evi dence.” Chinel v. California, 395 U S. 752, 763
(1969). Further, the Court notes that the State nust
overcome the presunption that all warrantless searches
“are per se unreasonable under the Fourth Anmendnent -
subject only to a few specifically established and

wel | delineated exceptions.” Katz v. [United States],
389 U. S. 347, 357 (1967).

While a search “incident to a lawful arrest” is
one of those exceptions, the facts in this case do not
support the exception as laid out in Belton. The

Court held in Belton that a “lawful custodial arrest
creates a situation justifying the contenporaneous
warrantless search of the arrestee and of the
i mredi ately surrounding area.” Id. at 463 (enphasis
added) . In Belton, however, after the occupants were
arrested, a search of the vehicle was conducted while
the arrestees stood imediately outside of the
vehi cl e. Further, the officer previously snelled
burning marijuana and viewed an envelope on the
driver’s si de fl oor ar ea cont ai ni ng suspect ed
mar i j uana.

The case at bar is sharply distinguished by the
facts in Belton. In the case sub judice, the
[ appel | ee] presented virtually no threat because he
was seated and handcuffed in the front seat of the
Maryl and State Police patrol car. Further, the Belton
Court specifically stated in a footnote that “[o]ur
hol di ng today does no nore than determ ne the neaning
of Chinel’s principles in this particular and
probl emati c context. It in no way alters the
fundamental principles established in the Chinel case
regarding the basic scope of the searches incident to
| awful custodial arrest.” Belton, 453 U S. at 463,
fn.3. The principles established in Chinel do not
permt the scope of a “search incident to arrest” to
extend to the passenger conpartnent of a vehicle when
the arrestee has been renoved from its proximty and




the search is not contenporaneous to the arrest. The
Chinmel Court placed tenporal and spatial limtations
on searches incident to a lawful arrest, excusing
conpliance with the warrant requirenent only when the
search is substantially contenporaneous wth the
arrest and is confined to the imediate vicinity of
the arrest. See Chinel, 395 U S. at 762-63.
* * %

The Court is convinced that in the case sub judice
that there was no valid evidence or reason for the
police officers to be concerned that the [appellee]
was either a threat to them or m ght destroy evidence.
Therefore, the search incident to the lawful arrest
was not valid and the contraband seized from the
search nmust be suppressed.

DI SCUSSI ON

On appeal, the State concedes that Fernon had “little or no
chance of destroying evidence or obtaining a weapon from his
vehi cle,” because he was handcuffed and seated in the police car
at the time of the search. Nevert hel ess, the State argues that
the trial court erred in granting appellee’ s notion to suppress
the contraband found in his car, because the police executed a
| awful search incident to appellee’ s arrest, and the search was
not rendered unconstitutional as a result of appellee’' s secured
status at the tinme of the search

Based on the underlying rationale of the search incident to
arrest doctrine, including the principles elucidated in Chine

v. California, 395 U S. 752 (1969), and New York v. Belton, 453

U. S. 454, appellee argues that “the scope of a search incident

to arrest [does not] extend to the passenger conpartnent of a



vehicle when the arrestee has been renoved from its proximty
and the search is not contenporaneous to the arrest.” Appellee
mai ntains that the search offended the Fourth Anendnent because
it was not confined to the immediate vicinity of appellee’ s
arrest, it was arguably “too renote,” and any threat to the
officers’ safety presented by appellee was “conpletely renoved’
when appel | ee was handcuffed and placed in the police car.

The parties agree, however, that the police did not conduct
an inventory search of the vehicle. Moreover, at oral argunment,
the State confirnmed that it does not rely on the autonobile
exception to the warrant requirenent, enbodied in Carroll v.
United States, 267 U S 132 (1925), and its progeny, as the
justification for the search, presumably because the police
| acked probable cause to search the Jeep. Additionally, as we
not ed, appell ee does not challenge the legality of his arrest or
conpl ai n because the drugs were recovered from a | ocked consol e.
Therefore, our inquiry focuses solely on whether the police
conducted a | awful search incident to arrest.

W begin our analysis wth the Fourth Anmendnent to the
United States Constitution, nmade applicable to the States by the
Fourteenth Anendnent. Mapp v. Chio, 367 U. S. 643, 655 (1961);
Onens v. State, 322 M. 616, 622, cert. denied 502 U S. 973

(1991). It guarantees, inter alia, “[t]he right of the people



to be secure in their persons, houses, papers, and effects,

agai nst unreasonable searches and seizures

Neverthel ess, “[t]he Fourth Amendnent does not proscribe all
state-initiated searches and seizures; it nerely proscribes
t hose which are unreasonable.” Florida v. Jinmeno, 500 U S. 248,
250 (1991) (citing Illinois v. Rodriguez, 497 U S. 1777 (1990));

see United States v. Sharpe, 470 U.S. 675, 682 (1985); Rosenberg
v. State, 129 M. App. 221, 239 (1999), cert. denied, 358 M.
382 (2000). “[S]earches conducted outside the judicial process,
Wi thout prior approval by judge or nmgistrate, are per se
unreasonable . . . subject only to a few specifically
established and well-delineated exceptions." Katz v. United
States, 389 U S. 347, 357 (1967). A warrantless search incident
to an individual's lawful arrest is one of these exceptions.
United States v. Robinson, 414 U S. 218, 235 (1973); Ricks v.
State, 322 M. 183, 188 (1991); Rosenberg, 129 M. App. at 239.
Two  historical rationales undergird the wvalidity of a
warrantl ess search incident to a lawful arrest: (1) the need to
di sarm the suspect to prevent the suspect from resisting arrest
or effecting escape, and for the safety of the officers and
others; and (2) the need to prevent conceal nent or destruction

of evidence. Belton, 453 U. S. at 457; Robinson, 414 U S. at
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234; Chinel, 395 U S. at 763.
In the semnal case of Chimel v. California, 395 U S. 752,

the Suprenme Court concluded that the warrantless search of the
def endant’ s entire house, conduct ed i nci dent to and
contenporaneous wWth his arrest in the house for a burglary
charge, was unreasonable wunder the Fourth and Fourteenth
Amendnment s, because the search “went far beyond the petitioner’s
person and the area from within which he mght have obtained
either a weapon or sonething that could have been used as

evidence against him” ld. at 768. In the Supreme Court’s

view, there was no “justification” for searching “any room ot her
than that in which an arrest occurs,” or “for searching through
all the desk drawers or other closed or conceal ed areas in that

roomitself.” Chinmel, 395 U S. at 763. The Court expl ai ned:

When an arrest is nmade, it is reasonable for the
arresting officer to search the person arrested in
order to renove any weapons that the latter m ght seek
to use in order to resist arrest or effect his escape.
O herwi se, the officer's safety mght wel | be
endangered, and the arrest itself frustrated. I n
addition, it is entirely reasonable for the arresting
officer to search for and seize any evidence on the
arrestee's person in order to prevent its conceal nent
or destruction. And the area into which an arrestee
m ght reach in order to grab a weapon or evidentiary
itenms must, of course, be governed by a like rule

: There is anple justification, therefore, for a
search of the arrestee’s person and the area “wthin
his imrediate control” -- construing that phrase to
mean the area from wthin which he mght gain
possessi on of a weapon or destructible evidence.
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ld. at 762-63. See Janes v. Louisiana, 382 U S 36, 37 (1965)
(holding that a search of a petitioner’s honme after his arrest
on the street two bl ocks away “cannot be regarded as incident to
arrest”).

Some twelve years later, in Belton, 453 U S. 454, the
Suprene Court considered the application of Chinel to a search

of the passenger conpartnent of an autonobile, conducted
incident to the arrest of the driver and three passengers.
There, the police vehicle stopped a speeding car and determ ned
t hat none of the nen owned the car or was related to the owner
As the officer spoke with the men, he noticed the snell of
“burnt marijuana” and saw a suspicious envel ope on the floor of
the car. The officer then directed all the nmen to exit the
vehicle, patted them down, separated them and retrieved the
envel ope, in which he found marijuana. Thereafter, the officer
searched the passenger conpartnent of the vehicle and found
Belton’s jacket on the back seat. The officer then searched the
j acket and discovered cocaine in the zippered pocket. At
Belton’s trial for possession of cocaine, he sought to suppress
the drugs seized fromhis coat.

The New York Court of Appeals held that the search was
unl awful because, when it was perforned, there was no danger

that any of the arrestees mght gain access to the vehicle or
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t he jacket. D sagreeing wth the reasoning of that court, the
Suprene Court reversed.

The Suprene Court recognized that, in numerous cases around
the country, courts had experienced difficulty in applying the
search incident to arrest doctrine. Belton, 453 U. S. at 458.
The Court also acknowl edged the difficulty of finding a
“wor kable definition of ‘the area within the inmrediate control
of the arrestee’ when that area arguably includes the interior
of an autonobile and the arrestee is its recent occupant.” 1d.
at 460. Thus, the Court sought to establish a “straightforward
rule” regarding “the proper scope of a search of the interior of
an autonobile incident to a lawful custodial arrest of its
occupants,” 453 U.S. at 459, which would avoid the necessity for

subtl e nuances and hairline distinctions’” that are difficult

for an officer in the field to apply. Id. at 458 (citation
omtted). Accordingly, the Court endeavored to craft “‘[a]
single famliar standard . . . to guide police officers, who

have only limted tine and expertise to reflect on and bal ance
the social and individual interests involved in the specific

ci rcunstances they confront.’” ld. at 458 (quoting Dunaway V.
New York, 442 U.S. 200, 213-14 (1979)). That effort cul m nated
in the Supreme Court’s holding in Belton: “[When a policeman

has made a |lawful custodial arrest of the occupant of an

13



autonobile, he nmy, as a contenporaneous incident of that
arrest, search the passenger conpartnent of that autonobile.”
Belton, 453 U S. at 460 (footnote omtted). So long as “[a]
custodial arrest . . . [is] based on probable cause,” then “no
additional justification” is needed for the search incident to
arrest. ld. at 461. | ndeed, such a search is a “reasonable
i ntrusion under the Fourth Amendnent.” Id.

Applying the same logic, the Belton Court included within

the search incident the right to search containers located in

t he passenger conpartnent of a vehicle. It reasoned that a
container, |like the passenger conpartnent itself, is wthin
reach of the arrestee. Id. at 460. The Court defined a

“container” as "“any object capable of holding another object
[and] includes closed or open glove conpartnments, consoles, and
ot her receptacles I|located anywhere wthin the passenger
conpartnent, as well as |uggage, boxes, bags, clothing, and the

like.” 1d. at 461 n.4 (enphasis added).*

“ In the recent case of Knowes v. lowa, 525 U S 113
(1998), the Suprene Court declined to extend the search incident
exception to a routine traffic stop that does not permt or
result in an arrest. Al though the defendant in that case was
not arrested, the officer searched the car wthout consent or
probabl e cause and found narijuana and drug paraphernalia in the
vehicle. Analogizing the traffic stop to a “Terry stop,” id. at
117 (quoting Berkener v. MCarty, 468 U. S. 420, 439 (1984)), the
Suprene Court reasoned that neither of the two bases for the

(continued...)
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Significantly, the Belton Court rejected the contention that
the search and seizure was not incident to arrest because the
police obtained “exclusive control” of the jacket. The Court
said: “[Under this fallacious theory no search or seizure
incident to a lawful custodial arrest would ever be valid; by
seizing an article even on the arrestee’s person, an officer may
be said to have reduced that article to his *exclusive
control.’” Belton, 453 U S at 461 n.5. Mor eover, the Court
recognized that the validity of a search incident to arrest
“does not depend on . . . the probability in a particular arrest
situation that weapons or evidence would in fact be found
7 1d. at 461 (citation omtted).

Al t hough Belton involved the search of a notor vehicle, the
Court’s decision was not prem sed on the autonobile exception to
the warrant requirenent. Moreover, Belton has generally been

construed to apply to all searches incident to arrest; its

*(...continued)

search incident exception were present. As to the prong
concerning the need to discover and preserve evidence, the Court
said: “Once Knowes was stopped for speeding and issued a
citation, all the evidence necessary to prosecute that [routine
traffic] offense had been obtained. No further evidence of
excessive speed was going to be found either on the person of
the offender or in the passenger conpartnment of the car.”
Knowl es, 525 U S. at 118. Moreover, the Court said that the
danger posed to the officer during the stop was |ess than that
posed by an arrest. 1d. at 119.
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application has not been limted to vehicle searches. State v.
Smth, 835 P.2d 1025, 1028 n. 3 (Wash. 1992).
Nevert hel ess, appellee contends that Belton is factually

i napposite because any threat posed by Fernon was dissipated

when he was handcuffed and placed inside the police car. By
contrast, in Belton the threat was not alleviated because the
four “suspects were standing by the side of the car . . .” when

t he vehicle was searched. Belton, 453 U. S. at 457.

In resolving whether the search of appellee’ s vehicle fell
within the anbit of Belton or, instead, was unlawful because of
appellee’s secured status in the police vehicle during the
search, we are aware of only one reported Maryland appellate
case that has addressed the issue of a vehicle search incident

to arrest, while the arrestee is handcuffed.® See State v. Ot,

> Although McCree v. State, 33 Mi. App. 82 (1976), has sone
factual simlarities, we did not address a search incident to
arrest. In McCree, one of the appellants challenged a vehicle
search conducted by the police at the time of arrest, because
the appellant was handcuffed and placed in the back of the

police car. In the search, the police recovered a purse from
the front seat of the vehicle, which linked the appellant to a
mur der and robbery. Relying on Chinel, the appellant argued

that the police exceeded “the perm ssible search perineter.”
ld. at 94. W said that we did not need to decide whether the
police conducted a |awful search incident to arrest, because we
were satisfied that the police nade a |lawful warrantl ess search
under Carroll v. United States, 267 U S. 132 (1925). Mor eover,
because the car was stolen, we found that the appellant had no
standing to object to the search. MCree, 33 MI. App. at 94.
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85 Md. App. 632, 647 (1991), rev’'d on other grounds, 325 M.
206, cert. denied, 506 U S. 904 (1992). In Ot, the trial court
found illegal a vehicle search conducted incident to arrest,
because the arrestee was handcuffed and could not have reached
the glove conpartnent of his car, where the contraband was
| ocat ed. This Court rejected that reasoning, stating: “[U nder
Belton, an officer may conduct a vehicle search even though the
def endant has been renoved from the car, handcuffed, and even
placed in the police cruiser.” Id. at 647 (citing 3 Wayne R
LaFave, Search and Seizure, 8 7.1(c), at 15 n.73 (1987 and Supp.
1991)). Thus, we concluded that the police were entitled to
conduct a contenporaneous vehicle search as an incident of a
| awf ul arrest, i ncl udi ng t he car’s gl ove conpart nment,
notw t hstandi ng the absence of any threat to officer safety or
the risk of destruction of evidence once the arrestee was
handcuf f ed.

Al t hough Foster v. State, 297 Md. 191 (1983), cert. denied,
464 U.S. 1073 (1984), did not involve a car search, and the
facts are distinguishable from the case sub judice, the Court’s
reasoning 1is nonetheless persuasive. Foll ow ng Foster’s
conviction for nurder, she conplained on appeal, inter alia,
that the police conducted an unlawful search incident to arrest
because she was handcuffed at the time of the search. The Court

17



observed that it was considering for the first tine “whether a
search of an area beyond an arrestee’s person is permssible if
made after the person has been handcuffed.” 1d. at 219.

The defendant was arrested in a small nmotel room
approximately two feet from a nightstand that had an open
dr awner. Upon arrest, the police handcuffed the defendant,

pl acing her hands behind her back, and then searched the

i medi ate area. I ncrimnating evidence was recovered from the
drawer of the nightstand. In upholding the search, the Court
sai d:

Under the circunstances here, it was reasonable
for the arresting officer to search for a weapon in a
partially open drawer |ocated within two feet of the
accused, even though she was then handcuff ed. The
fact that the accused was handcuffed necessarily
restricted her freedom of novenment and, consequently,
the area within her reach, but did not necessarily
elimnate the possibility of her gaining access to the
contents of the nightstand’s partially open top
dr awner . I ndeed, the partially open top drawer of the
ni ght stand--a natural place for a weapon to be hidden-
-remained an area of easy access for the accused,
particularly if she had been able to break free of
restraint. Thus, in order for the arresting officer
to protect hinself and the Maryland police officer
then present from potential harm it was necessary for
the arresting officer to search for weapons in the
nightstand drawer, an area wthin the handcuffed
accused’ s reach. Moreover, the arresting officer nade
no effort to search anywhere other than the area
i mrediately around the accused. Under t hese
ci rcunst ances, the search and seizure incident to the
accused’'s arrest was reasonable, and the evidence
sei zed was properly admtted.

18



ld. at 220.

Al t hough the case of United States v. Han, 74 F.3d 537, 542
(4th Gr.), cert. denied, 517 U S 1239 (1996), did not involve
a car search, it is instructive regarding the broad question of
whet her precautionary neasures taken by police to secure an
arrestee ultimately render illegal a search incident to arrest.
On appeal, the defendant challenged the adm ssion of evidence
recovered during a warrantless search of a bag found to contain
heroin and Han’s wallet and driver’s license. Han argued, inter
alia, that federal agents conducted an illegal search incident
to arrest, because “the bag had been noved away from him and
the agents had already alleviated their safety concerns.” | d.

The Fourth G rcuit acknow edged that the search was briefly
del ayed as a result of precautions taken by the agents to secure
the arrestee. Nevertheless, the court recognized that “officers
may separate the suspect from the container to be searched,
thereby alleviating their safety concerns, before they conduct
the search.” 1d. at 542. Moreover, the court said that a valid
search incident to arrest may be conducted “even after the
i keli hood of danger or destruction of evidence has been
elimnated,” so long as “the time and distance between
elimnation of the danger and performance of the search were

reasonable.” 1d. at 543. Because the brief delay in searching
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Han’s bag was “objectively reasonable,” it resulted in a
“mar gi nal infringenent” of the defendant’s rights. | d.
Accordingly, the court held that “when a container is within the
i mredi ate control of a suspect at the beginning of an encounter
with law enforcenent officers; and when the officers search the
container at the scene of the arrest; the Fourth Amendnent does
not prohibit a reasonable delay . . . between the elimnation
of danger and the search.” 1d. at 543.

We find especially persuasive the court’s concern that an
officer mght decide to forego the use of security neasures if
he or she knows that the resulting delay would jeopardize the
officer’s right to conduct a search incident to arrest.
Recogni zing that the search of the bag would clearly have been
lawful if perforned i medi ately, the court said:

To deem this search unreasonable would encourage

officers either 1) to proceed nore hastily than

necessary, risking unnecessary infringenent on rights,

or 2) to allow the dangerous condition to continue

during their deliberate investigation.
ld. at 543.

O her courts have al so recogni zed that a search incident to
arrest is not unlawful nerely because a brief delay results from
an officer’s use of reasonable procedures to secure the suspect.

United States v. Flemng, 677 F.2d 602 (7t Cr. 1982), is

i nstructive. There, when the suspects were arrested, they
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dropped paper bags that they had been carrying. The police
recovered the bags and searched them after the suspects were
handcuf f ed. On  appeal, the defendants challenged the
warrant| ess searches because, at the tine of search, they were
handcuffed, the bags were already in the custody of police, and
they had “no realistic chance to grab” the bags. ld. at 607.
The court rejected the defense’s contention that t he
justification for a warrantless search incident to arrest had

evaporated, stating: “[T]he right to conduct a Chinel search is
not so evanescent.” |d. at 606. Mor eover, the court consi dered

it salient that, when the defendants were arrested, the bags
were within their reach. I n uphol ding the search of the bags,
the court reasoned:
[I]t does not nmake sense to prescribe a constitutional
test that is entirely at odds with safe and sensible
pol i ce procedures. Thus handcuffing . . . should not
be determ native, unless we intend to use the Fourth
Amendnment to inpose on police a requirenent that the
search be absolutely contenporaneous with the arrest,
no matter what the peril to [the police] or to

byst ander s.
ld. at 607 (footnote omtted). See United States v. Turner, 926

F.2d 883, 887-88 (9" Cir.), cert. denied, 502 U S. 830 (1991)
(uphol ding search incident to arrest even though, as a safety
precaution, suspect was handcuffed and renoved from room prior

to search).

In the instant matter, the search occurred within mnutes
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of the arrest of appellee, but while appellee was handcuffed and
seated in a police vehicle. |If the logic of appellee’ s position
wer e adopted, however, it could nmean that an officer who fails
to take reasonable precautions to secure a suspect in the
vicinity of a vehicle, whether for the safety of the officer or
for others, would actually be rewarded by being permtted to
conduct a vehicle search. On the other hand, under appellee’s
analysis, the officer who enploys reasonable safeguards to
secure a suspect would not be entitled to conduct a car search,

because the risk of the arrestee’s access to the vehicle is

ordinarily elimnated with the use of security measures. The
folly of that argument is self evident. | f a contenporaneous
vehicle search is constitutional in the absence of security
measures, it ought to be Ilawful when reasonable security

measures are pronptly utilized before the search is executed.
| ndeed, the use of safety procedures should be encouraged.

We have reviewed nunerous cases from other jurisdictions,
both federal and state, that have addressed the issue presented
her e. Despite appellee’s contention that the cases are evenly
divided on the question of the legality of a vehicle search
under facts simlar to those present here, nost of the courts
have taken the position that a contenporaneous vehicle search

conducted incident to a |lawful custodial arrest is not rendered
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illegal nerely because the search occurred while the arrestee
was handcuffed and seated in a police vehicle at the scene. W
turn to review sone of these cases.

United States v. Karlin, 852 F.2d 968 (7" Cir. 1988), cert.
denied, 489 U S. 1021 (1989), 1is instructive. Karlin was
initially apprehended in a parking lot by two citizens who had
chased him to his van because he was a suspect in a burglary.
Wen the officer arrived on the scene, Karlin was partially in
the vehicle. The officer handcuffed Karlin, patted him down,
and placed himin the rear of the squad car. Thereafter, the
of ficer searched the van and recovered a revolver and a stocking
cap. In the appeal of his conviction for federal firearns
violations, Karlin conplained that the weapon should have been
suppressed under the Fourth Amendnent, because the police did
not conduct a |awful vehicle search incident to arrest. He
reasoned that, by the time the vehicle was searched, the
driver’s seat was “no longer an area into which he could have
reached,” id. at 970, because he was already handcuffed and
placed in the squad car at an undisclosed distance from his
not or vehicle. The reasoning of the Seventh GCrcuit in
uphol di ng the search i s persuasive:

Karlin seeks to distinguish Belton on the ground

that the arrestees in that case appear to have been
made | ess secure than he, and were sonewhat closer to
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their car. If those differences in degree are to
control, the Court’s preference for a straightforward
rule for guidance of police officers and avoi dance of
hi ndsi ght determnations in litigation wuld be
frustrated. It seens quite likely that, in instances
where occupants of a car are arrested, they wll be
outside the car and will have been placed under sone
measure of security before the car is searched.
Karlin"s contention wuld require a factua

determ nation in each instance of how thoroughly the
arrestee had been secured and his distance from the
vehi cl e. It is significant that in Belton, the New
York Court had determ ned, as Karlin proposes here,
that by the tinme of the search there was no | onger any
danger that the arrestee or a confederate mght gain
access to the article.

Id. at 970-971.

In the Seventh Circuit’'s view, the police officer “foll owed
reasonabl e procedure in securing custody of Karlin, and then
proceeding with a search of the passenger conpartnent of the van
into which Karlin mght have reached at the tinme of arrest.”
Id. at 971-72. The court added: “We think, under Belton, such
a search is deenmed reasonable, wthout determ ning whether the
of ficer had rendered Karlin incapable of reaching into the van.”
Id. at 972.

United States v. Cotton, 751 F.2d 1146 (10th G r. 1985), is
al so not ewort hy. In that case, the Tenth Crcuit rejected the
defendant’s contention of an illegal vehicle search incident to
arrest, nerely because the appellant was outside of his vehicle

and handcuffed when the search occurred. The court expl ai ned:
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The Supreme Court expresses quite clearly in Belton
its goal to fornulate a workable rule whereby an
officer in the field my be able to evaluate the
circunstances surrounding a lawful arrest to determ ne
whet her seizure of itens in the immediate area of the
arrestee is called for . . . . The rule . . . does not
require the arresting officer to undergo a detailed
analysis, at the tinme of arrest, of whether the
arrestee, handcuffed or not, could reach into the car
to see sone itemwthin it, either as a weapon or to
destroy evidence, or for sone altogether different

reason . . . . The law sinply does not require the
arresting officer to nentally sift through all these
possibilities during an arrest, before deciding

whet her he may |awfully search within the vehicle.
Cotton, 751 F.2d at 1148.

The case of State v. Hopkins, 293 S E 2d 529 (Ga.Ct. App.
1982), also provides guidance. There, the defendant was seated
in a parked car when an officer recognized him wth respect to
a probation violation warrant. The police ordered the defendant
to exit the vehicle and thereafter handcuffed him and placed him
in the patrol car. The police then searched his vehicle and
di scovered a revolver. After the defendant was charged wth
possession of a firearm by a convicted felon, he unsuccessfully
noved to suppress the weapon.

The Hopkins court recognized that the Suprenme Court ainmed
to create a single standard that the police could readily apply
when faced with the arrest of a person who energed from a
vehicle shortly before the arrest. The court said:

That “single standard” established in New York v.
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Belton for the *“category of <cases” in which the
arrestee is a “recent” occupant of the car . . . [who]
no |longer has access to it or its contents is: The
officer “may, as a contenporaneous incident of that
arrest, search the passenger conpartnent of that
autormobile.” . . . “The area wthin the inmmediate
control of the arrestee” is nerely defined by Belton
as being “the passenger conpartnent of the autonobile
in which he was riding . . . .” [just prior to
arrest. | This “single standard” is applicable even
though, as was true in Belton, at the time of the
search of such a vehicle, articles in the passenger
conpartnent are “unaccessible” to the arrestee.

Hopki ns, 293 S.E. 2d at 531 (internal citations omtted).

In concluding that the police conducted a |awful search
incident to arrest, the court construed Belton to permt a
vehicle search incident to arrest so long as the vehicle was
“recently occupied by an arrestee,” even if, at the tine of the
search, the arrestee |acks imedi ate access to the vehicle that
he or she had recently occupied. ld. at 530, 531. The court
stated: “The decisive factor is whether the arrestee was, at the
time of his arrest, a ‘recent occupant’ of the autonobile, not

whet her the automobile and its contents were in his imediate

control at the time of the search.” 1d. at 530.
Nunerous other cases support the State’'s position. See,
e.g., United States v. Mtchell, 82 F.3d 146, 152 (7th G

1995), «cert. denied, 519 U S. 856 (1996) (concluding that

“interior of the wvehicle in which [occupant] was found
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i mredi ately before the arrest” was lawfully searched incident to
arrest; although the accused had been handcuffed and placed in
police vehicle just prior to comencenent of search, that action
did “not affect the |awfulness of the search.”); United States
v. Mans, 999 F.2d 966, 968-69 (6th Cr.), cert. denied, 510 U S
999 (1993) (upholding vehicle search incident to arrest although
defendant was placed in back seat of police cruiser during
search and put under police guard; police may search passenger
conpartnment of an autonobile incident to |awful custodial arrest
of occupant, w thout a warrant or probable cause, “even if the
arrestee has been separated from his car prior to the search of
t he passenger conpartnent”); United States v. Turner, supra, 926
F.2d at 888 (upholding search incident to arrest although
suspect was handcuffed); United States v. Wiite, 871 F.2d 41, 44
(6th CGr. 1989) (upholding vehicle search incident to |aw ul
arrest, even though arrestee was handcuffed and separated from
his vehicle at time of search); United States v. MCrady, 774
F.2d 868, 871-72 (8th G r. 1985) (upholding search incident to
arrest, notwithstanding that arrestee had been renoved from the
scene); United States v. Ciotti, 469 F.2d 1204, 1207 (3rd Gr.
1972) (upholding search of briefcases incident to arrest,
al t hough appellants were handcuffed at tine of search), vacated

on other grounds, 414 U.S. 1151 (1974); United States v. Harris,
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617 A.2d 189, 193 (D.C 1992) (uphol ding vehicle search incident
to arrest of driver, although search occurred while arrestee was
handcuffed and | ocked inside police cruiser); Staten v. United
States, 562 A . 2d 90, 91 (D.C. 1989) (upholding search of | ocked
gl ove conpartnment in vehicle as incident to arrest for alcohol
related driving violation); State v. Haught, 831 P.2d 946, 948
(ldaho C. App. 1992) (upholding vehicle search as incident to
arrest, notw thstanding that defendant was handcuffed and pl aced
in police patrol car at tine of search and had “little or no
chance of destroying evidence or obtaining a weapon”); People v.
Loftus, 444 N E 2d 834, 838 (Ill. App. C. 1983) (sustaining
search incident to lawful arrest although, at time of search,
def endant was handcuffed and placed in rear of police squad car
and guarded by police); State v. Mskolczi, 465 A 2d 919, 921
(N.H 1983) (sustaining search of wvehicle as incident to
defendant’s lawful arrest, although search was conducted while
arrestee was handcuffed and placed in rear seat of police
cruiser); State v. Cooper, 286 S.E 2d 102, 104 (N C 1982
(uphol di ng vehicle search as incident to arrest when, at tinme of
search, defendant was seated in rear of patrol car; “The fact
that defendant . . . was sitting in a police vehicle instead of
standing on the street under an officer’s supervision fails to

remove the factual setting fromthe scope of Belton.”); State v.
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Hensel, 417 N.W2d 849, 853 (N D. 1988) (upholding search of
suitcase located in arrestee’s vehicle as incident to arrest,
because search did not exceed scope of Bel t on, whi ch
unconditionally allowed contenporaneous search of passenger
conpartment incident to |lawful arrest of occupant; search was
awful although it was conducted after driver was arrested,
handcuffed, and placed in police car and had “little or no
chance of destroying evidence or obtaining a weapon from his
vehicle.”); State v. Smth, supra, 835 P.2d at 1030 (uphol ding
search of “fanny pack” as incident to arrest, notw thstanding
that defendant was handcuffed and in police car during search,
and search occurred 17 mnutes afer arrest; “A delay of 17
mnutes is not unreasonable . . . where the delay results solely
from the officer’s reasonable actions designed to secure the
prem ses and to protect herself and the public.”); see also
United States v. Queen, 847 F.2d 346, 352-354 (7th G r. 1988)
(generally discussing cases wupholding searches incident to
arrest even though arrestees were handcuffed).

The cases cited by appellee in support of his position are
factually distinguishable from the case sub judice. See United
States v. Ranos-Oseguera, 120 F.3d 1028, 1036 (9th Gr. 1997),
cert. denied, 522 U S 1135 (1998) (concluding that vehicle
search was not a contenporaneous search incident to arrest,
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because search occurred after police brought car to police
station, and while defendants were inside police station);
United States v. Adanms, 26 F.3d 702, 705 (7th Gr. 1994)
(concluding that search was not incident to arrest because
defendant was “not an occupant of the searched vehicle
imediately prior to arrest, [and] he was not affirmatively
linked to it until after he was detained and handcuffed,” and
because arrestee “was in no position at the nonent of his arrest
to renove weapons or evidence from the area searched”; rather,
at time of arrest, defendant was standing “about three-quarters
of a car [length] and a |ocked door away” from the passenger
conpartnment of the vehicle); United States v. Strahan, 984 F. 2d
155, 159 (6th G r. 1993) (concluding that vehicle search was not
incident to arrest because suspect was arrested after parking
and exiting vehicle, as he approached a  Dbar | ocat ed
approxi mately 30 feet from vehicle; police did not arrest an
“occupant” of vehicle, nor was passenger conpartnment wthin
arrestee’s imediate control); United States v. Fafowora, 865
F.2d 360, 362 (D.C. Cir.) (finding unlawful a vehicle search as
incident to arrest after arrestees parked and exited vehicle to
avoid federal agents and were approximately one car |ength away

from vehicle at tine of arrest; although “Belton sought ‘to

avoi d case-by-case evaluations’” of whether defendant’s area of
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control extended to particular place of search, facts did not

satisfy “rationale for Belton’s bright-line rule” because police
encountered arrestees when they were outside of vehicle and
passenger conpart nent of Jeep was not wthin “imediate
surrounding area” to which arrestees had access); see also
United States v. Vasey, 834 F.2d 782, 787 (9th Cr. 1987)
(concluding that police had no right to search vehicle under
guise of search incident to arrest when search occurred
approximately 30 to 45 minutes after defendant was arrested,
handcuffed, and placed in police vehicle).

In Belton, the Supreme Court’s holding expressly applied to
a contenporaneous vehicle search that was incident to “a |awful
custodial arrest of the occupant of an autonobile.” Belton, 453
U S. at 460. Qur reading of Belton, which is consistent with
the views of the mgjority of courts that have considered the
i ssue presented here, governs our resolution of this appeal.
The police initiated contact with appellee when he was the
occupant of a nmotor vehicle; the Jeep, which was the object of
the search, was under appellee’s control when he was stopped by
the troopers; appellee’ s subsequent arrest was unquestionably
|awful ; the search of the Jeep was conducted pronptly after the
arrest, albeit while appellee was secured. Events subsequent to

appellee’s arrest but prior to the search did not render the
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search unreasonable; the safety precautions utilized by the
troopers did not transform a |awful search incident to arrest

into an illegal one.

JUDGMENT OF THE CIRCU T COURT FOR
TALBOT COUNTY REVERSED, COSTS TO
BE PAI D BY TALBOT COUNTY.
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