HEADNOTES: Zachair, Ltd. v. John A Driggs and The Driggs
Cor poration, No. 2865, Septenber Term 1999

DAVMAGES - PUNI TI VE DAMAGES - REDUCTION OF JURY AWARD BY TRI AL
COURT

Trial court may review jury’'s award of punitive danmages for
excessiveness - trial court’s review of jury's award of
punitive damages is legal function - where anount of
punitive damges awarded by jury outweighed gravity of
wrong, exceeded defendants’ ability to pay, and was
excessive in conparison to other punitive damages awards in
Maryl and, trial court properly reduced award.

DAMAGES - EVIDENCE - SUFFICIENCY OF EVIDENCE TO ESTABLI SH
DAVAGES FOR CONVERSI ON OF M NI NG PRODUCTS -

Plaintiff’s evidence supported with reasonable certainty
jury’s award of damages for conversion of mning products
even though evidence did not establish precisely what
m ning products were taken, where jury priced products in
mddle of range of prices for all plaintiff’s mning
products, and evidence established: period of time during
which mning by defendant took place; anount of materials
taken; type of mning products on property and prices of
various products — where defendant failed to provide
plaintiff wth mning records and plaintiff could not
otherwise determne wth precision what was taken,
def endant cannot conplain of resulting uncertainty.
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In this appeal, we are asked to resolve a | ong-standing
di spute involving a 424-acre tract of land in Prince George’'s
County known as Hyde Field, on which both an airport and a
sand and gravel mning operation are |located. |In the course
of this resolution, we address interesting probl ens
concerning, inter alia, punitive damages and the conversion of
m ni ng products.
PARTI ES

The appel | ant and cross-appellee is Zachair, Ltd.
("Zachair"), the current owner of the property. Zachair was
formed by Dr. Nabil Asterbadi for the purpose of acquiring
Hyde Field at a forecl osure auction. The fornmer owner,
Washi ngton Executive Airpark Limted Partnership (“the LP"),
had purchased Hyde Field in 1988. To effectuate that
purchase, the LP had given notes, totaling nearly
$4, 000, 000. 00 and apparently secured by deeds of trust, to
Nat i onsbank! and to the previous owner of the property.

The appel | ees and cross-appel l ants are John Driggs
(“Driggs”) and The Driggs Corporation (“TDC'). Driggs owned
and control |l ed Washi ngt on Executive Airport, Inc. (“WEA"),

whi ch was the sole general partner of the LP. Thus, Driggs

The note was initially given to Nationsbank’s predecessor,
Maryl and Nati onal Bank.
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controlled the LP that owned Hyde Field. The LP contracted
with WEA to operate the airport, and WEA in turn subcontracted
the job to FreedomAir, Inc.?2 The LP contracted with Southern
Maryl and Sand and G avel Corporation (“Southern”), which was
al so owned and controlled by Driggs, to run the mning
operation. In 1992, Southern was replaced as m ning vendor by
TDC, anot her corporation owned and controlled by Driggs.

FACTS

Dr. Asterbadi was an amateur pilot who took flying
| essons at Hyde Field. He eventually becane interested in
buying the property. Asterbadi initiated discussions with
Driggs in 1991, but Driggs was not interested in selling.

Ast er badi subsequently | earned from TDC s in-house
counsel, Janmes Berard, that both Driggs and the LP were in
bankruptcy proceedings in the United States Bankruptcy Court
for the District of Maryland and that the LP s notes to
Nat i onsbank and the previous owner were in default. Unbeknown
to Driggs, Asterbadi began negotiations later in 1991 to
purchase the notes. In 1994, Asterbadi finally purchased the
notes for $500, 000.00. Asterbadi eventually forecl osed on the

deeds of trust and an auction was held on Novenmber 3, 1994.

2Driggs did not have an interest in FreedomAir, Inc.
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Zachair was the high bidder at the auction, purchasing the
property for $1, 500, 000. 00.

Zachair presented evidence at trial that established
that Driggs and the various entities he controlled threw a
nunber of obstacles in the path of Zachair’s acquisition of
Hyde Field. In particular, Zachair presented evidence that,
after Asterbadi purchased the notes from Nationsbank and the
previ ous owner of Hyde Field, the LP filed a notion in
connection wth its bankruptcy proceedings to establish that
the notes were invalid, then appealed fromthe denial of the
nmotion. In this way, the LP delayed the foreclosure auction.

Zachair al so presented evidence that Jeffrey Frost -
- who was then counsel for Driggs, counsel to TDC, a nenber
TDC s board of directors, and a nenber of WEA' s board of
directors -- attended the auction along with two of Driggs’s
friends, Charles Shapiro and Bruce Jaffe. The nen di srupted
the auction by raising nunmerous objections.

The evidence indicated that, after Zachair purchased
the property at auction, Driggs, TDC, and the LP filed
exceptions in the Crcuit Court for Prince George’'s County to
have the sale set aside.® WEA and TDC refused to vacate the

property and continued to conduct airport and mning

3See generally MI. Rules 14-207(d) and 14-305(d).
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operations and to reap the profits therefrom turning over
only a little nore than $3,000.00 in mning profits to
Zachai r.

Even after the exceptions to the sale were denied
and the sale was ratified on February 3, 1995, WEA and TDC
refused to vacate the property, and an eviction was schedul ed
for March 17, 1995. On that date, TDC filed an energency
notion to stay the eviction on the ground that an appeal to
this Court had been noted fromthe ratification of the sale.
An appeal bond was never filed, however, and the eviction was
reschedul ed for, and carried out on, March 29, 1995.

The evi dence indicated that Southern, which held a
mning permt issued by the Bureau of M nes of the Maryl and
Department of the Environnment, and which allowed TDC to use
the permt to mne Hyde Field, refused to permt Zachair to
use the permt and refused to consent to a transfer of the
permt to Zachair. |In order to obtain the permt, Zachair had
to file a declaratory judgnent action in the Crcuit Court for
Baltinmore City to establish that Southern’s consent to the
transfer was not necessary.? The declaratory judgnent action

was not resolved until February of 1996, and Sout hern then

‘See generally M. Code (1982, 1996 Repl. Vol., 2000 Cum
Supp.), 88 15-301 - 15-312 of the Envir. art (regarding permt
procedures).
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appeal ed the decision to this Court. The appeal was ultimtely
di sm ssed, and the permt was transferred to Zachair.

Upon the LP's application at the tinme it acquired
Hyde Field, the Prince George’s County Council, acting as the
District Council, had granted a special exception to its
zoni ng ordi nance, allow ng surface mning at Hyde Field.?®
After the eviction, the LP, through Jeffrey Frost, sought to
wi t hdraw the application and to thus abolish the special
exception. A Zoning Hearing Exam ner for the D strict Counci
denied the LP's attenpt, and the LP appeal ed —unsuccessfully
—to the District Council

In October of 1997, Zachair filed suit against:
Driggs; TDC; Southern; WEA; and Charles Shapiro and Bruce
Jaffe, the two nen who, with Frost, attended the foreclosure
auction. The LP was not nanmed in the suit, apparently because
it was bankrupt when the suit was filed. The suit sought
conpensatory and punitive danages in connection with the
vari ous acts that inpeded and del ayed Zachair’s acquisition
and operation of Hyde Field. It contained counts agai nst
vari ous conbi nations of the defendants for trespass,

conversion, tortious interference with contractual or econom c

See generally Prince George’'s County Code (1999 ed.),

88 27-314 of Zoni ng Ordinance.
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relations, breach of contract, unjust enrichnment, fraud,
mal i ci ous use of process, abuse of process, and conspiracy.

Ajury trial was held in the Grcuit Court for
Prince George’s County (Platt, J. presiding) in October of
1999. Before the case went to the jury, Zachair voluntarily
di sm ssed the counts for trespass, breach of contract, unjust
enrichnment, and fraud. Further, Zachair voluntarily dism ssed
VWEA and Southern fromthe case because the testinony
established that they were “basically defunct.” The case
agai nst Shapiro was stayed due to Shapiro’ s bankruptcy.

The remai ni ng counts against Driggs, TDC, and Jaffe
then went to the jury. The jury found that Driggs and TDC
had: converted the property of Zachair and were thus jointly
and severally liable for $1,975,000.00 in conpensatory
damages; tortiously interfered wwth the contractual or
busi ness rel ations of Zachair and were thus jointly and
severally liable for $275,000.00 in conpensatory danages;
mal i ci ously used process agai nst Zachair and were thus jointly
and severally liable for $2,596,550.00 in conpensatory
damages, including $346,000.00 in attorney fees; and abused
process agai nst Zachair and were thus jointly and severally
liable for $2,596,550.00 in conpensatory damages, including

$346, 000.00 in attorney fees. The court nerged the awards for
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mal i ci ous use of process and abuse of process, w thout

obj ection from Zachair, making the total award of conpensatory
damages $4, 846, 550.00. The jury further found that the acts
of Driggs and TDC, as to each of these counts, was
“acconpani ed by evil notive, intent to injure or ill wll.”
The jury found in favor of Jaffe as to all counts, however,
and determ ned that neither Driggs nor TDC had conspired

agai nst Zachair.

In light of the findings that Driggs and TDC had
acted with “evil notive, intent to injure or ill wll,” the
case was returned to the jury for a determnation as to
punitive damages. After further deliberations, the jury
i nposed punitive damages agai nst TDC of: $1, 500, 000. 00 for
conversi on; $1,000,000.00 for tortious interference with
contractual or business relations; $1,500,000.00 for malicious
use of process; and $1, 000, 000. 00 for abuse of process. Thus,
it inmposed a $5, 000,000 award of punitive danmages agai nst TDC.
The jury inposed a punitive damage award of $170, 000. 00
agai nst Driggs, consisting of: $40,000.00 for conversion;
$50, 000. 00 for tortious interference with contractual or
busi ness rel ati ons; $50,000.00 for malicious use of process;

and $30, 000. 00 for abuse of process.



Driggs and TDC noved for judgnent notw t hstanding
the verdict and, alternatively, for a newtrial, to revise the
verdict, or for a remttitur. The court granted in part the
nmotion for a remttitur. Subject to Zachair’s election to
accept the remttitur or demand a new trial, the court reduced
t he conbi ned award of conpensatory damages for malicious use
of process and abuse of process to $346, 000. 00, the anount
representing attorney fees. The court expl ai ned:

Less attorney’ s fees, the damages
awar ded for the Abuse of Process and
Mal i ci ous Use of Process clains total
$2,250.550. O this anount, Defendants
contend that $550 represents eviction costs
that were not recoverabl e under these
counts. | agree and for that reason the
conpensatory award of the nmerged count will
be remtted by $550 in addition to the
further remttitur that foll ows.

Def endants assert the renaining
damages, $2, 250,000 represents an i nproper
doubl e recovery, based on the fact that its
anount is equal to the sum of the amounts
awar ded for the Tortious Conversion and
Tortious Interference with Contractual
Rel ati ons counts. On this point, | agree
wi t h Def endants.

| find that, plainly, damages were
duplicated here. The renmaining $2, 250, 000
award for the Abuse of Process and
Mal i ci ous Use of Process clains can only
represent conpensation for danmages
resulting fromthe retained airport and
m ning revenues, and the interference with
[a contract entered by Zachair with a
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m ning vendor]. | need not engage in

i nproper speculation in order to determ ne

that these damages were already awarded in

full in the counts for Conversion and

Interference with Contractual Rel ations.

Consequently, | conclude that the

conpensatory damages award in this case is

excessive and shoul d be reduced by

$2, 250, [ 550] .

The court further reduced the awards of punitive
damages from $5, 000, 000. 00 agai nst TDC to $650, 000. 00, and
from $170, 000. 00 agai nst Driggs to $125, 000.00.¢ The court
expl ained that, in doing so, it was “guided by the
consi derations applied by the Court of Appeals in Bowden v.
Caldor[7] . . . .” The court recognized that the ratio of

punitive danmages to conpensatory damages was “approxinmately a
nodest 1:1,” but determ ned that the punitive danmages awards
were “sinply disproportionate to the gravity of Defendant’s
wrongful conduct.” It observed that “[t]he conduct was
obviously not |ife threatening nor the type of conduct that
woul d | ead to permanent or even tenporary physical injuries,”
and t hat

the economc injuries, while substantial,
[were] certainly no greater and not in need

®The court did not offer Zachair the option of a new trial
rather than remttitur of the punitive damges award, and
neither party suggests that it was required to do so. See
general ly Bowden v. Caldor, 350 Md. 4, 47 (1998).

Id.



of greater deterrence and/or punishnent,

than that which the Maryl and General

Assenbly contenpl ated when it prescribed

$500, 000. 00 as the maximum fine for a so-

called “comrercial crinme” under the

Maryl and antitrust statute, and

$1, 000, 000. 00 as the maximumfine for a

single crimnal offense under the drug

ki ngpi n statute.

The trial court considered “the tax returns and
ot her financial documents admtted into evidence of both John
A. Driggs and The Driggs Corporation” and concluded that “the
respecti ve awards agai nst each are excessive in relation to
the Defendant’s ability to pay.” It added that the award
agai nst TDC was several tinmes higher than the |argest crim nal
fine or civil penalty prescribed by the Legislature for any
of fense or m sconduct. The court surm sed that the award
“appears excessive” in conparison to other punitive damages
awards in Maryland, and that the separate awards of punitive
damages for malicious use of process and abuse of process were
duplicati ve.

Zachair noted an appeal fromthe trial court’s
ruling, and Driggs and TDC noted a cross-appeal .

| SSUES

In its appeal, Zachair argues, in essence, that

|. The trial court erred in reducing
the award of punitive damages.
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In their cross-appeal, Driggs and TDC argue, in
essence, that:

1. The trial court erred by failing
to grant their notion for judgnment
notw t hstanding the verdict as to
conversion, in that (i) the evidence as to
t he m ni ng damages anounted to nothing nore
than specul ation and conjecture, and
(ii) there was no evidence that TDC
converted airpark revenues.

I11. The trial court erred by
submtting the issue of attorney fees to
the jury with the counts for malicious use
of process and abuse of process, then by
failing to grant their notion for judgnent
notw t hstanding the verdict as to any award
of attorney fees.

V. The trial court erred by failing

to grant judgnent notw t hstanding the

verdict in favor of TDC as to the tortious

interference count, in that (i) there was

no evi dence that, once evicted from Hyde

Field, TDC interfered with Zachair’s

relationship with its new mning

contractor, and (ii) the evidence did not

support the anount of the award.
Driggs and TDC add that, if this Court finds in their favor as
to any of their argunents, conpensatory damages woul d
necessarily be “drastically reduced.” They argue that, if
that is the case, “[t]he only way to assure a wel |l -grounded
deci sion on punitive danages is to reverse the judgnent and

order a new trial on punitive damages.”
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W find no nerit in any of the argunents presented
in the appeal or cross-appeal.® W therefore affirmthe
judgnent of the trial court. Because we do not find that any
of the awards of conpensatory damages nust be reversed, we
need not address the argunent of Driggs and TDC as to punitive
damages.

DI SCUSSI ON
I
Reduction of Punitive Danmages Awards

Zachair points out that the ratio of punitive
damages to conpensatory damages, as awarded by the jury, was
approximately one to one. It posits that the award of
punitive damages was within “nodest and wel | -established
bounds,” and that the trial court therefore was not justified
in maki ng the “drastic eighty-percent reduction . . . .7
Zachair argues that “not one of [the trial court’s] proffered
reasons for substituting its judgnment for the jury’ s can

survive even the nost gl ancing exam nation.”

8The record extract includes neither the full transcript of
the notion for judgnent, the transcript of the post trial
notions, nor any nenoranda in support of the notion for judgnent
or the post trial notions. We shall assunme w thout deciding
that the argunments presented by Driggs and TDC are properly
before this Court. See generally Ml. Rules 2-519 and 8-131(a).
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I n Bowden v. Caldor, Inc., 350 Mi. 4, 25 (1998), the

Court of Appeals nmade clear that, “in a tort case where
punitive danmages are all owabl e, the amount of punitive damages
awarded by the trier of fact is reviewable by the court for
excessiveness.” The Court summarized nine principles of

Maryl and common | aw that are applicable to judicial review of
puniti ve danmages awards for excessiveness: (1) “{ T]he anount
of punitive danmages nmust not be disproportionate to the
gravity of the defendant’s wong.’” 1d. at 27 (citation
omtted); (2) “T]he anpunt of punitive damages shoul d not be
di sproportionate to . . . the defendant’s ability to pay.’'”

Id. at 28 (citation omtted); (3) “The deterrence val ue of the
anount awarded by the jury, under all the circunstances of the
case, is relevant.” 1d. at 29; (4) “qSJubstantial deference'”
shoul d be accorded “<o |egislative judgnents concerni ng

appropriate sanctions for the conduct at issue, and “when a
punitive damages award is several times higher than the

| argest crimnal fine or civil penalty prescribed by the

Legi slature for any offense or m sconduct, the award shoul d be
strictly scrutinized.” 1d. at 31 (enphasis in original)
(citation omtted); (5) Awards should be conpared “w th ot her

final punitive danmages awards in the jurisdiction and

particularly with awards in sonmewhat conparable cases.” 1d.
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at 31; (6) “[E]vidence of other final and satisfied punitive
damages awar ds agai nst the sanme defendant for the sane conduct
may be considered by the trial judge,” as well as “evidence
i ndicating that there have been no other such awards of
puni ti ve damages agai nst the defendant for the sane conduct

.7 1d. at 34; (7) “When the total amount of punitive
damages awar ded agai nst the defendant is based on separate
torts, a pertinent consideration . . . is whether the separate
torts all grew out of a single occurrence or episode.” 1d. at
34; (8) “The plaintiff’s reasonabl e costs and expenses
resulting fromthe defendant’s malicious and tortious conduct,
i ncludi ng the expenses of the litigation, which are not
covered by the award of conpensatory damages, are matters
whi ch appropriately can be considered . . . .” Id. at 36; and
(9) “Whether a punitive damages award bears a reasonabl e
relationship to the conpensatory damages awarded in the case
is. . . afactor to be considered . . . .” 1d. at 39.

The list set forth in Bowden was not “intended to be

exclusive or all enconpassing,” and “not all of the .
factors are pertinent in every case involving court review of
punitive danages awards.” Id. at 41. See also Merritt v.
Craig, 130 Md. App. 350, 371 (where this Court relied upon

only four of the principles set forth in Bowden in hol ding
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that a trial court properly determned that a punitive damages
award of $150, 000. 00 agai nst a seller of real property was not
excessive in a fraud case where the seller willfully
m srepresented the condition of a water supply system and the
buyer was entitled to nearly $50,000.00 i n conpensatory
damages or recission of the contract of sale), cert. denied,
359 Md. 29 (2000). See generally Al exander & Al exander, Inc.
v. B. Dixon Evander & Associates, Inc., 88 Ml. App. 672, 715-
16 (where, prior to the Bowden decision, this Court set forth
alist of factors, simlar to the list in Bowden, to consider
in determ ning whet her an award of punitive damages is
excessive), cert. denied, 323 Md. 1 (1991), 323 M. 2 (1991),
and 326 M. 435 (1992).

The Bowden Court explained that the principles for

reviewi ng an award of punitive damages are |egal principles,
and t hat

in applying legal principles to reduce a
jury’s punitive damages award, [a court] is
performng a | egal function and not acting
as a second trier of fact. Although the
function also involves the evidence in the
case, it is simlar to the legal function
of granting a judgnment notw thstandi ng a
verdi ct.

Bowden, 350 Md. at 47. Thus, in reviewing the trial court’s

decision, this Court is review ng a decision of |aw rather
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than a finding of fact, and we need not extend deference to

the decision of the trial court. “Because the issue . . . on
whi ch the court ruled was a purely legal issue, . . . our
review is expansive.” In re Mchael G, 107 Md. App. 257, 265
(1995) .

Qur application of the relevant factors set forth in

Bowden to the i nstant case convinces us that the reduction of

punitive danages was proper.
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- Gravity of Wong -

In reducing the punitive damages awards in the
i nstant case, the trial court expressly recognized that, under
Bowden, “[t]he nbst inportant legal rule in this area,
applicable to every punitive danages award, is that the anount
of punitive danages <must not be disproportionate to the
gravity of the defendant’s wong.’” Bowden, 350 Md. at 27
(citation omtted). The court then opined that, “while [the
conduct of Driggs and TDC was] clearly wong and deservi ng of
sanction in the formof punitive damages, the gravity of the
wrong does not, if placed on a continuum of w ongful conduct
which has in this state justified the award of punitive
damages, reach the | evel necessary to justify an award of the
size given here by the jury.”

The court assigned great weight to the undi sputed
fact that the conduct was not life threatening nor of the type
to lead to physical injury. As the Court of Appeals indicated
in Bowden, 350 Mi. at 42, and this Court indicated in
Al exander & Al exander, Inc., 88 Ml. App. at 721, the
assignment of such weight was entirely proper. |In Bowden, a
jury awarded $9, 000, 000.00 in punitive damages agai nst retai
store Caldor and in favor of a teenage enpl oyee who was

wrongful ly accused of theft and fired by Caldor. The trial
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court reduced the award as excessive, and the Court of Appeals
agreed. The Court observed that the award was “about thirteen
times higher than the |argest punitive danages award ever
uphel d by this Court,” and was “one hundred and fifty tines
hi gher than the conpensatory danmages awarded in this case.”
350 Md. at 42. The Court concluded, inter alia, that the size
of the award was not justified by the gravity of the wong.
It explained: “As heinous as it was, . . . Caldor’s malicious
and wongful conduct was not life threatening or the type of
conduct which would likely | ead to permanent physical
injuries.” Id. at 42.

I n Al exander & Al exander, Inc., 88 MI. App. 672, a
jury awarded nore than $40, 000, 000.00 in punitive damages
agai nst one insurance broker and in favor of another insurance
br oker where the first broker interfered with the second
broker’s contract with a client and thus deprived the second
broker of comm ssions. The award “represent[ed] nearly fifty
times the . . . conpensatory damages.” 1d. at 720. The trial
court reduced the award to $12, 500, 000. 00, but this Court
vacated the award and remanded the case for a newtrial as to
punitive damages. W explained that in those cases in which

hi gh awards of punitive damages have been allowed to stand,
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t he harm has invol ved death or, at |east, substantial health
or environnental damage. W stated:

Not hing I'i ke that kind of harm
occurred in this case. A & A did not
endanger the public health or safety; its
conduct was not life-threatening to anyone.
We accept the concl usions reached bel ow
that it set out to cause economc harmto a
conpetitor, that it used inappropriate
means to achieve that goal, and that it
shoul d be puni shed for, and others should
be deterred from engaging in that conduct.

But not hi ng approaching $12.5 mllion is
necessary to achi eve either goal.

ld. at 721.

The trial court also evaluated the gravity of the
conduct by conparing it to certain conduct for which the
Legi sl ature has enacted specific penalties. It pointed to
(i) 8 11-212 of the Commercial Law article, which establishes
a penalty of “a fine not exceedi ng $500, 000 or i npri sonnent
not exceeding six nonths or both” for “[a]ny person who
willfully violates” certain antitrust provisions, and
(ii) 8 286(g) of article 27, which provides for “[a] fine of
not nore than $1,000,000,” in addition to “[i]nprisonnent for

not | ess than 20 years nor nore than 40 years,” for drug
ki ngpi ns who commit certain drug offenses. The court
recogni zed that the acts proscribed by the Legislature are not

the sane as the acts commtted by Driggs and TDC. It
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suggested that the proscribed antitrust and drug kingpin
vi ol ations are nore heinous than any act commtted by the
appel l ants, yet the financial aspects of the penalties for
those violations are | ess severe than the penalty inposed upon
the appellants by the jury.

- Ability to Pay -

The trial court explained that, “[h]aving
i ndependently considered the tax returns and other financi al
docunents admtted into evidence of both John A Driggs and
The Driggs Corporation, [it] found that the respective awards
agai nst each are excessive in relation to Defendants’ ability
to pay.” The trial court did not specify precisely what
evi dence indicated that Driggs or TDC woul d be unable to pay
the jury’s award.

Tax returns for the year 1997 which were entered
into evidence established that, for that year, Driggs and his
wi fe had a total income of $679,684.00. Those sane tax
returns indicated that, for 1997, the Driggses suffered nearly
$100, 000.00 in | osses fromvarious investnments and paid
$87,874.00 in home nortgage interest and points, $232,000.00
in nortgage interest to banks for rental real estate, taxes of
nore than $185, 000. 00, and nearly $45,000.00 in | egal fees.

Taking into account that the Driggses no doubt had ot her
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expenses, it is apparent that they would have found it
extremely difficult to pay the $170, 000. 00 award of punitive
damages.

TDC s tax returns for 1997 showed that, for 1997,
TDC s total income was $10,257,679.00. TDC s taxable income -
- the anmount left after paynent of salaries and wages, debts,
rents, taxes, and other expenses —was only $1,643,225.00. It
is thus apparent that the $5, 000, 000.00 punitive damages award
agai nst TDC woul d work a substantial hardshi p agai nst TDC.

I n any event, assum ng arguendo that both Driggs and
TDC had the ability to pay the awards agai nst them over an
extended period of tine if not inmrediately, that al one woul d
not justify the awards. As the Court of Appeals explained in

Bowden,

nmerely because a defendant may be able to
pay a very large award of punitive damages,
wi t hout jeopardi zing the defendant’s
financial position, does not justify an
award which is disproportionate to the

hei nousness of the defendant’s conduct.

“{Where a defendant has not commtted an
act that would warrant a |l arge punitive

damages award, such an award shoul d not be
uphel d upon judicial review nmerely because
t he defendant has the ability to pay it.’”

Bowden, 350 Md. at 28-29 (citation omtted).

- Deterrence Val ue -
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The trial court did not discuss the deterrence val ue
of the anpbunt awarded, except to observe that the conduct in
gquestion was “not in need of greater deterrence and/or
puni shment” than the conduct proscribed by Maryland’ s
antitrust statute® or drug kingpin statute.!® W agree that
t he conduct was not so heinous as to require, for deterrence,
what woul d be one of the |largest punitive damages awards ever
made in this State.

- Legislative Sanctions -

I n Bowden, 350 Md. at 31, the Court of Appeals
expl ained that, “when a punitive damages award i s severa
times higher than the largest crimnal fine or civil penalty
prescri bed by the Legislature for any offense or m sconduct,
the award should be strictly scrutinized.” (Enphasis in
original.) As the trial court indicated, the punitive
damages, at |east cunul atively, were several tines higher than
any fine or penalty authorized by the Legislature, even if the
conduct upon which the danages were based coul d be vi ewed not
as a single action but as several different actions which

could warrant several different fines or penalties.

°Code (1975, 2000 Repl. Vol.), 8 11-212 of the Conmm Law
art.

1°Code (1957, 1996 Repl. Vol., 1999 Cum Supp.), 8§ 286(g) of
art. 27.
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- Conparison to Other Awards -
Particularly significant in determ ning whether an
award of punitive damages is excessive is a conparison of the
award to “other final punitive damages awards in the

jurisdiction.” Bowden, 350 Md. at 31. The trial court

conducted such a conparison and determned that, “[i]n |ight
of ot her awards upheld by the Court of Appeals, the award
agai nst The Driggs Corporation appears excessive.” In our
view, that statenment applies equally to the award agai nst
Dri ggs.

The Bowden Court conducted an exhaustive revi ew of
Maryl and cases involving |arge awards of punitive danmages.
Zachair directs us to no Maryland cases involving |arger

awar ds that have been deci ded since Bowden was filed. The
Bowden Court summari zed:

I n Al exander & Al exander[,] Inc. v. B.
D xon Evander & Assoc., Inc. 88 M. App.
672, 720, 596 A 2d 687, 710-711 (1991),
cert. denied, 326 Md. 435, 605 A 2d 137
(1992), Chief Judge Wlner for the Court of
Speci al Appeals, in vacating an extrenely
| arge punitive damages award, stated:

“On this record we do not believe
that a $12.5 nmillion punitive
award conports with [the | aw].

Al t hough we cannot say with
conplete certainty that it is the
| argest punitive award rendered
by a Maryland court, it is the
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| argest, by far, of which we are
aware. The nearest in anmount was
$7, 500, 000 rendered in Potonmac
Electric v. Smth, 79 M. App.
591, 558 A.2d 768 . . . [, cert.
deni ed, 317 Ml. 393 (1989),
overrul ed on other grounds in
United States v. Streidel, 329
Md. 533 (1993)], and the nearest
to that was $1, 000,000, which we
vacated in Ednonds v. Mirphy,

. . . 83 Md. App. 133, 573 A 2d
853 [(1990), aff’d, 325 Mi. 342
(1992)]. Most of the punitive
awards to date have been well
under $100, 000; other than the
award in Potomac Electric, the
hi ghest allowed to stand was
$910, 000 agai nst Exxon
Corporation in Exxon Corp. V.
Yarema, 69 Ml. App. 124, 516 A 2d
990 (1986)[, cert. denied, 309
Ml. 47 (1987)].

[T]he $12.5 million all owed
by the court [is] extraordinary
in ternms of Maryland history

The cases in which punitive damages
awar ds have been upheld by this Court are
even nore striking. Apparently the |argest
award of punitive damages whi ch has ever
been upheld by this Court was $700, 000, and
in that case the size of the award was not
an issue before this Court. Franklin
Square Hosp. v. Laubach, 318 Ml. 615, 617-
618, 569 A 2d 693, 694-695 (1990). The
next ten hi ghest awards of punitive damages
uphel d by us seemto be as foll ows:
$107,875 (St. Luke Church v. Smth, 318 M.
337, 568 A.2d 35 (1990)); $100,000 each for
two plaintiffs, based on two separate acts
of fraud (Nails v. S. & R, 334 Ml. 398,
639 A 2d 660 (1994)); $82,000 (Luppino v.
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Gray, 336 M. 194, 647 A 2d 429 (1994));
$50, 000 (Macklin v. Logan, 334 Ml. 287, 639
A 2d 112 (1994)); $40,000 (Enbrey v. Holly,
. . . 293 M. 128, 442 A 2d 966 [(1982)]);
$36, 000 (Drug Fair of Md., Inc. v. Smth,
263 Md. 341, 283 A 2d 392 (1971)); $35,000
(CGeneral Modtors Corp. v. Piskor, 281 M.
627, 381 A .2d 16 (1977)); $30,000 (G eat
Atl. & Pac. Tea Co. v. Paul, 256 Ml. 643,
261 A .2d 731 (1970)); $25,000 (Mntgonery
Ward & Co. v. Keul emans, 275 M. 441, 340
A.2d 7705 (1975)); $25,000 (American Stores
Co. v. Byrd, 229 Mi. 5, 181 A 2d 333
(1962)). Moreover, in nost of these cases
no argunent was nade that the punitive

awar ds wer e excessi ve.

We recogni ze that the awards invol ved
in the ol der cases cited above, if adjusted
for inflation, would be larger in terns of
present dollars. Nonetheless, a nmulti-
mllion dollar award of punitive damages is
entirely beyond the range of punitive
damages awards previously upheld by this
Court.

Bowden, 350 Md. at 32-33.

It is thus apparent that the $5, 000, 000.00 award
against TDC is far above the range of punitive danages awards
accepted in Maryland, and the $170, 000,00 award agai nst Dri ggs
as an individual is somewhat above that range.

- Duplication of Awards -

| f separate punitive damages are awarded for

separate torts, but “the separate torts all grew out of a

singl e occurrence or episode,” the awards may be duplicative.
Bowden, 350 Md. at 34. The trial court determ ned that the
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mal i ci ous use of process and abuse of process clains “[b]oth

ari se out of Defendants’ m suse of the court system and
thus may be said to have their basis in one continuous course
of conduct.” By this, the court indicated that one reason it
was reducing the punitive damages awards was because it
believed themto be, in part, duplicative.

Zachair now suggests that the “malicious use of
process claiminvolved the filing of multiple frivol ous | egal
proceedi ngs from 1994 t hrough 1997,” while the “abuse of
process claiminvol ved defendants’ efforts to use process

as part of an ulterior schene to force Zachair off [Hyde
Field] and to resune lucrative mning operations.” At the
trial bel ow, however, Zachair expressly agreed that the awards
of conpensatory damages for malicious use of process and abuse
of process were duplicative and should be nmerged. Zachair may
not be heard to argue otherw se on appeal .
- Rel ationship to Conpensatory Damages -

Zachair makes nuch of the fact that the ratio
between the jury’'s awards of punitive damages and
conpensatory damages is approximately one to one. Zachair
contends that “[aJwards with a ratio of 3:1 between punitive
damages and conpensatory damages are presunptively proper as a

matter of | aw
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I n Bowden, the Court of Appeals explained that an
award of punitive damages shoul d bear “a reasonable
relationship to the conpensatory damages awarded.” Bowden,
350 Md. at 39. The court noted that when the ratio of
punitive damages to conpensatory damages is greater than three
to one, it is likely —but by no neans certain —that the
relationship is not reasonable. See id. at 39 n.11. The
court observed that, “in sone states where the matter is
controlled by statutes, there are statutory provisions that
the anobunt of a punitive damages award, where authorized, may
not exceed three tinmes the anmount of the plaintiff’s actual or
conpensatory damages.” 1d. It added: “This three to one
rati o corresponds to nunerous statutes in Maryland and
t hroughout the country . . . authorizing treble damges as a
civil penalty.” Id. at 40 n.11

Contrary to Zachair’s suggestion, the Bowden Court
di d not suggest that punitive damages shoul d not be deened
excessive unless the rati o between them and any conpensatory
damages awar ded exceeds three to one. The Court specifically
stated: “[We do not suggest that punitive danages awards in
nost cases nust reflect this ratio.” 1d. The Court
acknow edged, noreover, that “there are situations in which

little or no consideration should be given to the relationship
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whi ch punitive damages awards bear to conpensatory damages

awards.” 1d. at 40. W are satisfied that the situation at
hand —where a multi-mllion dollar award of conpensatory
damages was made for purely economc loss —is just such a
situation.

- Propriety of Reduction -

The trial court’s reduction of the punitive damages
awar ds changed the ratio of punitive damges to conpensatory
damages from approxi mately one to one to approximately one to
five. Both the award agai nst TDC and the award agai nst Driggs
remai n anong the highest punitive damages awards ever nmade in
this State, however. While certainly egregious, the conduct
in question did not pose arisk to life or health and, as the
trial court explained, was no nore heinous than other acts for
whi ch the Legislature has prescribed | esser penalties. Driggs
and TDC were engaged in a battle to save their businesses.
Under the circunstances, we are convinced that the trial court

properly reduced the awards of punitive danages.

Conver si on
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In the cross-appeal, Driggs and TDC first take issue
with the jury’s award of $1, 975, 000. 00! in conpensatory
damages for converting mning products and airport revenues
from Novenber 3, 1994, when Zachair purchased Hyde Field at
auction, until March 29, 1995, when the eviction occurred.

- Conversion of Mning Products -

As to the mning products, Driggs and TDC cont end
that Zachair failed to present sufficient evidence as to the
preci se anount and type of materials renmoved fromthe
property, as well as the value of the materials. They assert
that the only credi ble evidence was the testinony of Driggs
hinmself, to the effect that about 15,000 tons of bank run
gravel was renoved fromthe property during the rel evant
period and was sold for $2.00 to $2.25 per ton. Driggs and
TDC argue that, even if Zachair could have received $2. 50 per
ton -- a figure Driggs and TDC purportedly base on nunbers
supplied by TDC counsel Janmes Berard to Dr. Asterbadi when
Asterbadi first inquired about purchasing Hyde Field fromthe
LP —it was only entitled to $41, 755. 07, which represented
$45, 000 i n conpensatory damages for the mning products, |ess

$3,276.03 that TDC al ready paid Zachair. Driggs and TDC t hus

1The parties tacitly concede that this figure represents
$1,875,000.00 in mning revenues and $100,000.00 in airpark
revenues.
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argue that the trial court should have either reduced the
conpensat ory damages awarded for conversion to $41, 755. 07 or
granted a new trial.

“I'n an action for conversion of . . . property, a
plaintiff is entitled to <the fair market value of the property
at the time of conversion, with legal interest thereon to the
date of the verdict.’” Postelle v. MWite, 115 Ml. App. 721,
728 (1997) (citation omtted). |Indeed, under Code (1974, 1998
Repl. Vol.), 8 11-202(b) of the Cs. & Jud. Proc. art., when
t he conversion involves mning products and “the mnerals were
abstracted furtively or in bad faith[,] the measure of damages
is the value of the mnerals ready for market w thout
al l omance for | abor and expenses.” There is no dispute that
the jury in the case sub judice determ ned that Driggs and TDC
acted in bad faith.

As a general rule,

the evidence to warrant danages nust show

that the plaintiff has sustained sone

injury and nust establish sufficient data

fromwhich the court or jury can properly

estimate the extent of the damages.

Damages must be proven with reasonabl e

certainty, or sone degree of specificity,

and may not be based on nere specul ation or
conj ecture.
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8 Maryl and Law Encycl opedi a, Danages 8§ 193 at 159 (1985)
(footnotes omtted). As to the degree of certainty required,
the Court of Appeals has expl ai ned:

Courts have nodified the “certainty”
rule into a nore flexible one of
“reasonabl e certainty.” In such instances,
recovery nmay often be based on opinion
evidence, in the |legal sense of that term
fromwhich |iberal inferences may be drawn.
Ceneral ly, proof of actual or even
estimated costs is all that is required
Wi th certainty.

Sonme of the nodifications which have
been ai ned at avoi ding the harsh
requi renents of the “certainty” rule
include: (a) if the fact of damage is
proven with certainty, the extent or the
anount of therefor may be left to
reasonabl e inference; (b) where a
defendant’s wong has caused the difficulty
of proving damage, he cannot conpl ai n of
the resulting uncertainty; (c) mere
difficulty in ascertaining the anount of
damage is not fatal; (d) mathematica
precision in fixing the anount of damage is
not required; (e) it is sufficient if the
best evidence of the damage which is
avai |l abl e i s produced .

M& R Contractors & Builders, Inc. v. Mchael, 215 M. 340,

348-49 (1958) (regarding damages for lost profits in breach of

contract case). See also David Sloane, Inc. v. Stanley G
House & Associates, Inc., 311 Md. 36, 40-41 (1987); Inpala
PlatinumLtd. v. Inpala Sales, Inc., 283 Ml. 296, 330-31

(1978); Stuart Kitchens, Inc. v. Stevens, 248 M. 71, 74-75
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(1967); Della Ratta, Inc. v. American Better Comrunity

Devel opers, Inc., 38 Ml. App. 119, 139 (1977) (all reiterating
same in context of lost profits from breach of contract). See
generally Charles T. MCorm ck, Danages 88 26 and 27 (1935)

(discussing the certainty rule as to damages and t he

nodi fications thereto); 25A C. J.S., Danmges § 162(2) at 80-81
(1966) (“Proof of the ampbunt of |oss with absolute or

mat hematical certainty is not required”’).

Prelimnarily, it is significant that Zachair
present ed evidence, by way of the deposition testinony of TDC
corporate representative Reginald Burner, that a daily report
of the mning activities at Hyde Field was normal |y prepared.
A daily report contained figures specifying the types and
anounts of materials mned that day. Asterbadi testified,
however, that he asked Driggs and TDC several times for the
records of the mning activity for the five nonth period in
guestion but was told there were no records. The jury
apparently accepted Asterbadi’s testinony. |In denying the
post trial notions of Driggs and TDC as to the conpensatory
damages for conversion, the trial court comented:

| am very much aware that the
dlfflculty that Plaintiff experienced in

obt ai ni ng and produci ng evi dence to show

these quantities of mning materials and
revenue was in large part caused by the
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absence of records avail able from

Def endants, and Plaintiff’s | ack of access

to the property. Neither of these sources

of plaintiff’s difficulty in producing

proof were not [sic] caused by Zachair,

Ltd., and in fact, formpart of Plaintiff’s

Complaint in this case.

Zachair posited that, during the five nonth period
in question, Driggs and TDC m ned at |east 300, 000 tons of
materials fromHyde Field.* In order to establish that
anount, Zachair offered into evidence a docunent entitled
“Business Plan or Airport Sand and Gravel, Inc.,” which was
provi ded to Asterbadi by TDC attorney Janes Berard when
Asterbadi first inquired about purchasing Hyde Field. The

docunent stated: “It is projected that annual sal es of

2Driggs and TDC point out in their brief that in March of
1995, toward the end of the five nonth period in question,
Zachair filed a notion to enjoin the mning operations on Hyde
Fi el d. In a nenorandum in support of the notion, Zachair
asserted that TDC had ceased m ning operations upon the sale to
Zachair but had recently resuned them The notion was supported
by the affidavits of tw Freedom Air enployees who stated, in
essence, that mning operations had ceased in early Novenber of
1994 but had resunmed in late February of 1995. Zachair attorney
Nel son Deckel baum testified at trial that he was |aboring under
a msunderstanding when he prepared the notion and that he
| earned one day after filing it that TDC had been mning the

property all along. There is little explanation in the record
as to why the tw Freedom Air enployees stated in their
affidavits that mning and ceased for a period of tine. I n any

event, the jury discounted the affidavits, and “[i]t is
axiomatic that the weight of the evidence and the credibility of
W tnesses are always nmatters for the jury to determ ne when it
is the trier of facts.” Binnie v. State, 321 M. 572, 580
(1991).
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material fromthe property will be between 600,000 and 720, 000
tons.” As Zachair calculates in its brief, these figures
break down to “250,000 to 300,00 tons over a five-nonth
period.” W recognize that, when he supplied the docunent,
Berard told Asterbadi that he “needed to run this past a guy
who knows a little bit about the business” and cautioned him
not to “place too nuch reliance on this draft.” In deposition
testinony read into evidence at trial, however, Berard
confirmed that prior to the events at issue about 50,000 tons
of materials per nmonth were mned fromHyde Field. Simlarly,
TDC corporate representative Burner testified during his
deposition that the “historical average” of the mning
operation was 45,000 to 50,000 tons of materials per nonth.
Asterbadi testified that, during the five nonth
period in question, he visited Hyde Field three to four tines
per week and stayed for two to three hours at a tine.
Asterbadi “could see the trucks going in and out |ike crazy,”
and estimated that during each two to three hour period he was
there he saw 200 to 300 trucks | eave. Asterbadi could not
tell what the trucks were carrying, but he observed that at
| east half of them bypassed the weight scale on their way out.

It appeared to Asterbadi that m ning operations “were going
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full blast.” The operations did not abate during the entire
five nmonth peri od.

In March of 1995, Asterbadi hired M chael Levein, a
private investigator, to watch the property. Levein testified
that he watched the property for two full work days and each
day saw 50 to 60 trucks per hour |eave. WMany of the trucks
avoi ded the weight scale. Levein followed several trucks to
the Prince George’s County Landfill and foll owed several
others to a construction site. He could not tell precisely
what materials the trucks contai ned.

Zachair also called Peter Wo, a civilian technician
with the Washington D.C. Metropolitan Police Departnment’s
police helicopter unit. Wo testified that he worked at Hyde
Field for eight hours a day, five days a week, during the
period in question, and that he saw continuous mning activity
there. Wo added that, on February 27, 1995, the airport
manager asked himto make a vi deotape of the mning activity.
Wo believed the mining activity that day was “[n]ormal” for
the period in question, and that about 40 trucks per hour |eft
the facility. Like the other w tnesses, Wo could not tel

exactly what was in the trucks.
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Finally, Zachair relied on the deposition testinony
of Janes Berard, that each truckl oad consisted of 19 to 20
tons of materials.

In light of this testinmony, Zachair’s contention
t hat 300,000 tons of materials were taken during the five
nmont h period was nore than reasonable. Using Peter Wo’'s
testi nony, which contained the |owest estimate of trucks per
hour | eaving Hyde Field, the evidence anply established that
wel | over the anount clainmed by Zachair was taken. Wth 40
trucks leaving the facility each hour, and with each truck
containing at least 19 tons of materials, the evidence
suggested that 760 tons of naterial were taken each hour.
G ven Wo’s testinony that such mning activity occurred at
| east during the 40 hours per week that he spent at Hyde
Field, the evidence indicated that 30,400 tons of materials
were renoved per week, and at |east 121,600 per nonth. The
total for the five nonth period would be 608, 000 tons of
materials —far nore than the 300,000 clained by Zachair.

Zachair further urged the jury to award conpensatory
damages of $6.25 for each of the 300,000 tons of converted
materials. To establish the reasonabl eness of that figure,
Zachair relied on testinony as to the narket rates for the

various types of materials mned fromHyde Field: sand and
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gravel, which is produced from bank run gravel; bank run
gravel; top soil; and overburden, or clay. Zachair presented
the deposition testinony of James Berard, by which Berard
testified that the market price for sand and gravel was $6. 25
per ton undelivered, although the price m ght be lower for a
hi gh-vol une customer. Berard further testified that the

mar ket price for top soil was between $8.00 and $10.00 per ton
undel i vered. John Driggs, who testified for the defense,
stated that TDC had a contract with the Prince George’s County
landfill, by which it delivered to the landfill the various
types of mning products. The prices paid by the |andfill
ranged from $4. 80 per ton, for overburden, to $12.80 per ton
for “subbase material.”

Keeping in mnd that Zachair presented evi dence
that, despite repeated requests to do so, neither Driggs nor
TDC ever turned over any mning records that woul d have
specified the types of materials that were taken, and that
“where a defendant’s wong has caused the difficulty of
provi ng damage, he cannot conplain of the resulting
uncertainty,” M& R Contractors & Builders, Inc., 215 Ml. at
349, Zachair would have been well within its rights to have
asked that the jury conclude that all of the materials taken

were of the nobst expensive type. Instead, it asked that the
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300,000 tons of materials taken be valued at the | ower end of
the price scale, at $6.25 per ton, for total damages of
$1, 875, 000. 00. Again, under the circunstances Zachair’s

request and the jury's award were nore than reasonabl e.
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- TDC s Rol e in Conversion of Airpark Revenues -

TDC points out that it was the m ning vendor at Hyde
Field during the relevant period. It argues that the evidence
failed to connect it to the conversion of the airpark
revenues. TDC argues that the trial court erred by failing to
“elimnate $100, 000 from any damages assessed agai nst TDC
pursuant to the notion for judgnent notw thstanding the
verdict, or to grant TDC a new trial.

TDC s argunent ignores that “Maryland has expressly
recogni zed ai der and abettor tort liability.” Aleco, Inc. v.
Harry & Jeannette Weinberg Found., Inc., 340 Ml. 176, 199
(1995) (involving allegations of aiding and abetting in
comm ssion of fraud). “<A person may be held |liable as a
principal . . . if he, by any nmeans (words, signs, or notions)

encouraged, incited, aided or abetted the act of the direct

perpetrator of the tort.”” 1d. (citation omtted). Provided
there is a “«direct perpetrator of the tort,’” an aider and
abettor may be held liable for comm ssion of the tort. |Id.

(citation omtted).

Wil e TDC was i ndeed unconnected with the operations
of the airpark, Zachair presented evidence that Jeffrey Frost
was counsel for Driggs, counsel for TDC, a nenber of the Board

of Directors of TDC, and a nenber of the Board of Directors of
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VA, which was hired by the LP to operate the airpark and

whi ch subcontracted the job to Freedom Air, Inc. Zachair
presented evidence that, after it purchased Hyde Field at
auction, the owner of Freedom Air, Mchael Gartland, nade
inquiries as to whet her Freedom Air shoul d begi n payi ng
revenues to Zachair rather than WEA. Frost wote a letter to
Gartland on TDC stationary. 1In the letter, Frost warned
Gartland to “abide by your contractual obligations [with WEA]
and <utt-out’ of affairs that do not concern you.” 1In
addition, Frost testified at trial that TDC “was paying for
services of outside counsel to fight in adversary proceedi ngs
agai nst Zachair,” including the exceptions to the sale which
del ayed the eviction of WEA and Freedom Air fromthe airpark.
Clearly, Zachair presented anple evidence that TDC ai ded and

abetted the conversion of the airpark revenues.

11
Attorney Fees
Upon finding that Driggs and TDC had abused process
and maliciously used process, the jury awarded Zachair
$2, 596, 00. 00 i n conpensatory damages as to each of those
counts, specifying on the verdict sheet that $346, 000 of each

award was to conpensate Zachair for its attorney fees. As we
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have expl ained, the court later nerged the two awards and
reduced the total anpunt to $346, 000. 00, the anount of

attorney fees.
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Driggs and TDC argue that the trial court erred by
submitting the issue of attorney fees to the jury with the
abuse of process and malicious use of process counts, and
|ater by failing to grant their notion for judgnment
notw t hstanding the verdict as to that portion of the award
representing attorney fees. Driggs and TDC do not contend
that Zachair was not entitled to sone anmount of attorney fees
in light of the abuse of process and nalicious use of process.
See generally Watson v. Watson, 73 Ml. App. 483, 497 (1988)
(holding that, under Ml. Rule 1-341, “a Maryl and judge has

authority to inpose litigation expenses, including those
of attorney fees, against counsel who willfully abuse judicial
process”); W Page Keeton, Prosser and Keeton on the Law of

Torts § 120 at 895 (5th ed. 1984) (explaining that, where a
civil suit has been brought through m suse of |egal procedure,
“[c]ounsel fees incurred in defending agai nst the w ongful
civil suit are prom nent anong itens of recovery . . .”7).
Bresnahan v. Bresnahan, 115 Md. App. 226, 244 (comrenting that
“a plaintiff in a malicious prosecution action, who has

i ncurred counsel fees in the defense of the crimnal charge,
may be awarded those fees as danages in the civil action”),
cert. denied, 346 MI. 629 (1997). Nor do they contend that it

was for the court rather than the jury to determ ne the proper
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anount of attorney fees. See generally Admral Mortgage, |Inc.
v. Cooper, 357 Md. 533, 545-553 (2000) (discussing whether
attorney fees are to be determ ned and awarded by the judge or
the jury). Driggs and TDC argue, instead, that Zachair failed
to present sufficient evidence that the attorney fees it paid
wer e reasonabl e.

As in the case of any award of conpensatory damages,
attorney fees nust be proven with reasonable certainty. As a
general rule:

“(a) the party seeking the fees,
whet her for him herself or on behalf of a
client, always bears the burden of
presenting evidence sufficient for a trial
court to render a judgnent as to their
reasonabl eness; (b) an appropriate fee is
al ways reasonabl e charges for the services
rendered; (c) a fee is not justified by a
mere conpilation of hours multiplied by
fixed hourly rates or bills issued to the
client; (d) a request for fees nmust specify
the services performed, by whomthey were
performed, and the hourly rates charged;
(e) it is incunbent upon the party seeking
recovery to present detail ed records that
contain the relevant facts and conputations
under gi rdi ng the conputation of charges;
(f) without such records, the
reasonabl eness, vel non, of the fees can be
determ ned only by conjecture or opinion of
the attorney seeking the fees and woul d
t herefore not be supported by conpetent
evi dence.”

Rauch v. McCall, M. App. __, No. 1904, Septenber Term

2000, Slip op. at 17 (filed Septenber 6, 2000) (discussing
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proof necessary for award of attorney fees where award is

aut hori zed by contract) (citation omtted). See also Maxina
Corp. v. 6933 Arlington Dev. Ltd. Partnership, 100 Md. App.
441, 453 (sane).

The general rule is not inflexible, however. 1In
Mlton Co. v. Council of Unit Ower of Bentley Place
Condom nium 121 Md. App. 100, 121 (1998), aff’'d, 354 Ml. 264
(1999), the appellant challenged an award of attorney fees,
made by the judge, on the ground that the appellee “never
presented any contenporaneous tinme records to establish how
much tine its attorneys spent working on the case.” This
Court affirmed the trial court’s determi nation that such
records were unnecessary “because the unrebutted testinony of
appel l ee’ s expert witness provided a sufficient basis for the
award of fees.” 1d. W explained:

“[A] trial court enjoys a |large

measure of discretion in fixing the

reasonabl e val ue of |egal services. That

anount will not be disturbed unless it is

clearly an abuse of discretion.”

“While time is one of the applicable

factors, the record need not contain

evi dence specifically delineating the

nunmber of hours spent by counsel. Because

the record itself discloses the nature of

the proceedings, it is sone evidence of the

extent of the attorney’'s efforts. ?

Id. (citations omtted).
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The award of attorneys fees was based on the
services of two attorneys, Nel son Deckel baum and Ri chard Reed,
and ot her nenbers of their law firns. Driggs and TDC poi nt
out that Zachair did not offer into evidence bills of either
attorney and thus offered no docunentary evidence as to the
hours each attorney worked, precisely what they did during
t hose hours, and precisely what they charged for each task
performed. Although Deckel baum had before himas he testified
a summary of his bills, the summary was not offered into
evi dence. Driggs and TDC argue that the course followed by
Zachair in offering the testinmony of the two attorneys
violated Mi. Rules 5-703, 5-704, 5-705, and, as to
Deckel baunmi s sunmary, 5-1006.

Upon review ng the evidence, we are satisfied that
the trial court properly exercised its discretion in
permtting the issue of attorney fees to go to the jury. Dr.
Asterbadi testified at I ength regarding the various
litigations initiated by Driggs and TDC, and about the various
ot her legal obstacles Driggs and TDC erected in his path.

Ast erbadi described: the efforts to invalidate the notes from
the LP to Nationsbank and the original ower of Hyde Field,;
the difficulties presented at the foreclosure auction; the

exceptions filed fromthe sale at the foreclosure auction; the
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first and second schedul ed evictions; the efforts to bl ock the
transfer of the mning permt; and the efforts to have the
speci al exception revoked. Asterbadi explained that, at each
juncture, his attorneys had to respond to the actions of
Driggs, TDC, and others, all at a substantial cost to him

Deckel baum too, testified regarding many of the
actions he and other nmenbers of his firmtook on Asterbadi’s
behal f in response to the actions of Driggs and TDC.
Deckel baum descri bed defendi ng Zachair in connection with the
litigation over the notes. He explained that action regarding
the notes was filed in August of 1994 and was resolved in
Zachair’s favor on notion for summary judgnment in April of
1995. Deckel baum described in detail his work in connection
with the foreclosure auction, his efforts to have the airpark
revenues turned over to Zachair instead of the LP, and his
efforts to obtain an injunction to prevent TDC from conti nui ng
to mne Hyde Field. He further described the first schedul ed
eviction, the successful eviction, and his attenpts to obtain
the costs of the eviction fromDriggs and TDC.

Deckel baumwas permtted to testify as an expert

Wi tness “as to what attorney’ s fees ought to be for these
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types of cases.”® He explained that he was a nenber of the
Ameri can Col | ege of Bankruptcy Attorneys, which “is a society
of professionals who practice bankruptcy law for fifteen years
or nore, who are elected by their colleagues throughout the
country to better advance bankruptcy law . . . .” Deckel baum
testified that his firmbilled Zachair by the hour, and that
the hourly rates were “based upon [the] experience of the

| awyer involved in a particular case.” He added that the
rates charged by lawers at his firm*®“are equival ent to what
other lawers with simlar experience and background charge.”
Finally, Deckelbaumtestified that his firmbilled Zachair a
total of $131, 036.40. He explained that, of that anount,
$12,701.75 was for the litigation over the notes, $106, 524. 85
was for defendi ng agai nst the exceptions to the forecl osure
sal e, $8,240.35 was for defending against the attenpt to

wi t hdraw t he speci al exception, and $3,569.35 was for the

transfer of the mning permt.

3The court declined to permt Deckelbaum to testify as an
expert wtness for any other purpose, apparently because Zachair
commtted a discovery violation by failing to tinely reveal that

it intended to call Deckelbaum as an expert. The court
explained: “He may give opinions . . . if he has any |Iegal
bills, he may give opinions on that. . . . He may not give

opinions on ultimate issues that he had nothing to do wth
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Attorney Richard Reed testified that he specialized
in land use. He was hired by Zachair to do further work in
connection wth the special exception and mning permt. Reed
testified extensively regarding the work he and ot her nenbers
of his firmdid to effectuate the transfer of the mning
permt and to prevent the revocation of the special exception.
Li ke Deckel baum Reed testified that his firmbilled Zachair
by the hour and that the rates charged were “[i]n accordance
with the market rate at the tinme.” He stated that the total
bill was approxi mately $215, 000.00, w th approxi mately
$89, 000.00 billed for the m ning work and $115, 000. 00 bill ed
for the special exception work.

It is thus apparent that, although Zachair did not
provi de the court with an hourly breakdown of the work done
and the rates charged, it provided anple evidence as to the
conplex and | engthy nature of the services perfornmed. On this
evidence, the jury could -- and did -- properly infer, with
reasonabl e certainty, that the fees charged were appropriate.

We are unpersuaded by the contention of Driggs and

TDC that, under MJd. Rul es 5-703, 5-704, and 5-705, Deckel baum

4t is not clear from the record extract whether Reed
testified as an expert w tness.

®That |eft approximately $11,000.00 of the total bill for
ot her work, which Reed did not discuss.
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and Reed could not testify regarding their fees unless
docunentation was offered as well. Each of these rules |eaves
to the sound discretion of the trial judge any decision as to
whether to permt testinmony or to admt docunentary evidence,
and we perceive no abuse of discretion. Simlarly wthout
merit is the contention of Driggs and TDC t hat, under Ml. Rul e
5-1006, Deckel baum shoul d not have been permitted to use his
prepared summary while testifying regarding his bill since
Driggs and TDC were not afforded an opportunity to inspect and
copy the summary prior to trial. As the trial court

determ ned, Rule 5-1006 applies to summaries that are prepared
for adm ssion into evidence at trial. Deckel baum used his
summary nerely to refresh his own nenory while testifying.

Driggs and TDC vaguel y suggest that Deckel baum and
Reed shoul d not have been permtted to express opinions as to
t he reasonabl eness of their fees. Again, we are unpersuaded.
Driggs and TDC of fer no argunent in support of their argunent,
and the legal basis is therefore unclear.

As indicated supra, n.13, Zachair apparently failed
to reveal prior to trial that it intended to call Deckel baum
as an expert witness, and the court thus refused to all ow
Deckel baumto testify as an expert regardi ng anything ot her

than his fees. Driggs and TDC do not informus, and the
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record extract does not reveal, whether this sane ruling
applied to Reed. Driggs and TDC do not allege on appeal that
the ruling as to the scope of Deckel baumi s testinmony was
erroneous, and any such contention woul d be unavaili ng.
“[ T] he appropriate sanction for a discovery . . . violation is
|argely discretionary with the trial court, and the nore
draconi an sanctions, of dism ssing a claimor precluding the
evi dence necessary to support the claim are normally reserved
for persistent and deliberate violations that actually cause
sonme prejudice, either to a party or to the court.” Admra
Mortgage, Inc., 357 M. at 545. There is no suggestion that
Driggs and TDC were prejudiced by the discovery violation.
The record extract nmakes clear that they were aware fromthe
start of Zachair’'s suit that Zachair was seeking to recover
its attorney fees, and there is no reason to believe that they
di d not have sufficient opportunity to prepare a defense.
Driggs and TDC direct us to no authority that would
suggest that expert testinobny is necessary to establish that
attorney fees are reasonable, and we are aware of no such
authority. Nor are we aware of any authority that would
suggest that an attorney nmay not be certified as an expert, as
was Deckel baum and possi bly Reed, in a case involving the

reasonabl eness of the attorney’s own fees. See generally M.
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Rul e 5-702. Even a lay witness nmay offer an opinion on an
ultimate issue of fact, such as the reasonabl eness of fees, if
the opinion is rationally based on the perception of the
wi tness and hel pful to the determ nation of the trier of fact.
See generally MI. Rule 5-701, 5-704(a). The record nakes
clear that the opinions of Deckel baum and Reed were indeed
rational ly based and hel pful to the jury.
|V
Tortious Interference
Finally, TDC argues that the trial court erred by
failing to grant the notion for judgnment notw thstanding the
verdict as to the count against it for tortious interference
with contractual or economc relations, in that the evidence
established that “TDC was out of the property on March 29,
1995, before the date the tortious interference allegedly
began, and TDC did not initiate any of the acts allegedly
constituting tortious interference.” TDC further argues
that, even if tortious interference on its part was

est abl i shed, the award of $275, 000. 00 was excessi ve.

%Driggs does not join in this argument on appeal.
trial, Driggs admtted that, through Southern, he sought
renew the mning permt long after Hyde Field was sold

At
to
at

auction to Zachair and, through the LP, he sought to have the

speci al exception w t hdrawn.
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Zachair alleged in its conplaint that the various
defendants, including Driggs and TDC, “interfer[ed] with the
renewal of the Special Exception permt” and “refus[ed] to
transfer the Mning Permt to Zachair [or its mning vendor].”
Zachair posited that these acts, as well as others, tortiously
interfered wwth its contractual or business relations with its
m ni ng vendor by preventing the mning vendor from m ning Hyde
Field for an eight nonth period, from June of 1995 until
February of 1996. A review of the testinony presented at
trial reflects that Zachair supported its claim

Wil e the evidence is sonewhat unclear, it does
i ndeed appear that the efforts to block the transfer of the
mning permt were done in Southern’s nane and the efforts to
revoke the special exception were done in the nanme of the LP
As the mning vendor for the LP, TDC was an entity that stood
to gain, however, if the efforts were successful and Zachair
was bl ocked fromtaking over Hyde Field. Southern, which was
the m ning vendor prior to TDC and which all owed TDC to use
its mning permt, refused to permt Zachair to use the permt
and attenpted to block any transfer to Zachair. There is no
di spute that Southern had nothing to gain fromits actions, as

it had ceased operations before Zachair purchased Hyde Fiel d.
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On this evidence alone, the jury could infer that

TDC orchestrated the efforts.1” WMre evidence was of fered

"W recognize that the jury determned that TDC did not
conspire against Zachair. Zachair does not argue on appeal that
the verdicts were therefore fatally inconsistent, and any such
argunent woul d have been unavailing. Assum ng arguendo that the
verdi cts were inconsistent, this Court explained in Eagle-Picher
I ndus., Inc. v. Balbos, 84 M. App. 10, 35 (1990), aff’'d in part
and rev’'d in part on other grounds, 326 Md. 179 (1992), that in
civil as well as crimnal cases

[i]nconsistent verdicts generally are not
sufficient grounds for an appellate court to
reverse a jury’'s verdict. . . . “That the
verdi ct may have been the result of
conprom se, or of a mstake on the part of
the jury, is possible. But verdicts cannot
be upset by speculation or inquiry into such
matters.” :

(Gtations omtted.) W further explained:

.. . [We are reluctant “to interfere with
the results of wunknown jury interplay” at
| east wi t hout pr oof of “act ual
irregularity.” . . . W recognize that
i nconsi stency nmay be the product of lenity,
m stake, or a conprom se to reach unanimty.
The continual correction of such matters
would undermne the historic role of the
jury as the arbiter of questions put to it.

Id. at 36 (citations omtted). See also Adanms v. Owens-
I[Ilinois, Inc., 119 M. App. 395, 408 (1998) (“Although
irreconcilably defective verdicts may be subject to rejection,
i nconsi stent verdicts generally are not”). Conmpare S & R Inc

v. Nails, 85 Md. App. 570, 590 (1991) (“Where the answer to one
of the questions in a special verdict form would require a
verdict in favor of the plaintiff and an answer to another would
require a verdict in favor of the defendant, the verdict is
irreconcilably defective”), vacated in part on other grounds,
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through attorney Jeffrey Frost, however. Frost testified that
“the Driggs Corporation was paying for services of outside
counsel to fight in adversary proceedi ngs agai nst Zachair both
inthe Crcuit Court for Prince CGeorge’s County as well as
before sonme admi nistrative bodies and also the Crcuit Court
of [sic] Baltinore Gity.” Wile Frost stated that he had “no
firsthand know edge” of who paid for the litigation over the
mning permt, that litigation was the only litigation
di scussed at trial which began before an adm nistrative body —
the Bureau of M nes of the Maryland Departnent of the
Environnent -- and was appealed to the Crcuit Court for
Baltimore City. The litigation concerning the speci al
exception al so began before an adm ni strative body —a zoning
heari ng exam ner for the Prince CGeorge’s County Counci
sitting as the District Council.

TDC s contention that Zachair failed to prove that
the tortious interference caused $275, 000.00 in danages is
wi thout merit as well. Zachair presented evi dence that
established that its contract with its mning vendor required
the m ning vendor, under ordinary circunstances, to nmne at
| east 500,000 tons of material per year. For the year during

which the tortious interference occurred, the vendor was to

334 Ml. 398 (1994).
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pay Zachair $0.55 per ton. As TDC argues, the vendor would
have been required to pay Zachair $275,000.00 had it m ned
t he m ni rum 500, 000 tons over the full year. Fromthis, TDC
concl udes that, because the tortious interference occurred for
only eight nonths, the $275, 000. 00 award was excessive. Using
TDC s reasoning, Zachair woul d have been entitled to only
$183, 333. 32.
To the contrary, the 500,000 figure was only a
m nimum As expl ai ned supra, at 28 - 31, there was evidence
that nore than tw ce that amount could be -- and at tines was
-- mined fromHyde Field. Gven that evidence, the award of
$275, 000. 00 was reasonable. See generally M& R Contractors &
Bui l ders, Inc, 215 Md. at 348-49 (regarding certainty with
whi ch danmages nust be proven).
JUDGMENT AFFI RVED; COSTS TO
BE PAID 1/4 BY
APPELLANT/ CROSS- APPELLEE AND

3/ 4 BY APPELLEE/ CROSS-
APPELLANT.
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