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In the Circuit Court for Montgonery County, a jury
convicted Ross Franklin Farewell, appellant, of several
of fenses that were commtted during the course of two arned
robberies.! Prior to trial, the Honorable Durke G Thonpson
deni ed appellant’s Motion to Suppress. During the trial, over
appel l ant’ s objections, the court permtted the State to nake
use of a statenment given by a non-testifying co-defendant
during its cross-exam nation of a defense w tness. Appell ant
now presents two questions for our review

l. Whet her the trial court erred in denying the
Appel lant’s notion to suppress evidence seized
fromthe taxi cab and evi dence thereafter
derived fromthe unl awful stop, detention,
search, and arrest.

1. MWhether the trial court erred in permtting the
prosecution to use the statenment of a non-
testifying codefendant during the cross-
exam nati on of Joseph Owens.

For the reasons that follow, we shall affirm Judge
Thonpson’s decision to deny appellant’s Mdition to Suppress,
hold that the court erred in allowing the statenment of the
non-testifying co-defendant to be used under the guise of

refreshing the defense witness’ recollection, but hold that

this error was harnl ess beyond a reasonabl e doubt.

1 Thejury convicted gppellant on fifty-eight counts, and the court  sentenced appellant to a
total of 180 yearsimprisonment. Prior to trid, the court severed a number of counts. In this case, the
jury convicted gppellant of counts nine through sixty-seven.
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Accordingly, we shall affirmthe judgnents of the circuit
court.
FACTS AND PROCEDURAL HI STORY
Pre-trial Hearing

The central issues at the hearing on appellant’s Mtion
to Suppress concerned the legality of the stop and subsequent
search of a Barwood cab in which appellant was an occupant.
The search of that vehicle turned up nunmerous itens used or
stolen during two armed robberies.

Sergeant Robert Carter of the Montgonery County police
departnment, who was the principal witness at the hearing,
testified as follows. At 9:30 p.m on March 30, 2000 he heard
a broadcast reported that Kenp MII Wne and Beer (Kemp M|
store) had been robbed. At 9:34 p.m, a broadcast descri bed
two robbery suspects who had obtained cash and were | ast seen
running into the woods behind the Kemp MIIl store: (1) a
bl ack nal e, age 20 to 25, 6' tall, and 220 pounds; wearing a
bl ack bandana around his face, all dark clothing, and a hooded
sweatshirt; and (2) a black male, age 20 to 25, 59" tall, and
160 pounds; wearing all dark clothing and a hooded sweatshirt.
Fifteen to twenty mnutes after the initial broadcast, another
br oadcast reported that a Barwood cab occupied by five bl ack

mal es was observed screeching its tires when it left from
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behi nd the shopping center in which the Kenp M1l store was
| ocat ed.

At approxinmately 10:26 p.m, a broadcast reported a
second robbery, that of Domnic’s Pizza on New Hanpshire
Avenue, which is located five to ten mnutes fromKenp MII.
The robbers were described as two black nmales armed with
handguns, one being |larger than the other and wearing dark
clothing. They were | ast seen | eaving on foot and one w tness
heard the racking noise of an automatic. Carter decided to
drive to the intersection of Randol ph Road and O d Col unbi a
Pi ke knowi ng that someone | eaving Dom nic's Pizza may be
likely to pass through that intersection.

Approxi mately 10:28 p.m, Carter observed a |light blue
cab traveling eastbound on Randol ph Road. The cab, which had
Bar wood Cab Conpany markings, was at this point approximtely
a five to ten mnute drive away fromDom nic’'s Pizza. Al
three of the cab’s occupants | ooked in his direction as he
drove past the cab. He observed a driver, a passenger in the
front seat, and a passenger in the right-rear seat. All were
dark skinned and appeared to be wearing dark clothing.

Carter made a u-turn, and fell in behind the cab. At
around 10:29 p.m, he notified other units of his position.

He noticed that the cab’s rear and front seat passengers
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| eaned their “head and shoulders . . . forward beyond the view
of the back depth of the cab . . . .” The traffic was |ight,
and he did not normally see many Barwood cabs with fares at
that area at that time of the evening.

The cab stopped for a red light at the intersection of
Randol ph Road and Route 29. At this point, the cab was in the
passing | ane. When the |ight changed, the cab proceeded
t hrough the light. Wthout violating the speed Iimt, the cab
jerked fromthe passing lane into the right |lane, as “if
sonebody had taken the steering wheel and grabbed their hands
all the way at the bottom so they could nake a conpl ete
revolution with it and snap the car suddenly into the slow
| ane.” The cab proceeded at the speed Iimt. As it reached
Cal vert Boul evard, it made another |ane change, like the
first, but fromthe right |lane into the passing |ane. After
traveling through the intersection, the cab made another | ane
change into the right lane in the sanme manner as the first
two. Carter could not renmenmber if turn signals were used.

The | ane changes did not interfere with any other vehicles
because at this time, other than Carter and the cab, no other
vehicles were in the area.

During these | ane changes, Carter was approxi mtely three

car lengths behind the cab. As the cab changed | anes, he
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simlarly nmoved his vehicle between | anes. He did not observe
the cab’s occupants look in his direction during the tinme when
the cab repeatedly changed | anes. He thought that “it was

al so significant that nobody | ooked behind.”

After the cab’s third | ane change, O ficer Eric A Mason
joined Carter, and they decided to stop the cab to conduct an
investigative detention. At this point, the officers were a
quarter of a mle away fromthe Prince George’ s County |ine.
Carter concluded that he had probable cause to believe that
the cab’s occupants were suspects in both robberies. He
announced to the other officers that they were not going to do
a felony stop, but a “high alert” stop.? He decided to nake a
“high alert” stop “because we were stopping this car in

conjunction with a | ookout for two arnmed robberies where a

2 Carter described a“high dert” stop as a top where officers have their guard up and are very
cautious when gpproaching the car. Carter made up the term “high dert” stop on the night in question.
He described it as a Situation where

we want to stop a car and we don’t want to order people out at
gunpoint and lie them out prone out on the street, that is our felony
stop, but yet, we don’t want to meander up to the car either and say hi,
| am Seargeant Carter. | stopped you for speeding. | need your
license and regigtration.

Soitisthat in between condition where we want to be cautious
yet not have anybody pruned [sic] and | don't know if you necessarily
want to put — thereis no label that you can stick onit, but it isnot -- it
isnot an unknown traffic gop and it isnot afdony sop. Itis
somewhere in between.
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Tech 9 or Uzi had been described.”

After Carter activated his enmergency equi pnent, the cab
al nost immedi ately increased its speed by five to ten mles
per hour. Although Carter activated the energency equi pnent
in Montgomery County, the cab stopped approxinmately ten
seconds later in Prince George’'s County. Three additional
of ficers joined Carter and Mason.

After the cab stopped, Carter yelled to its occupants to
put their hands up. The two front passengers i medi ately
conplied, but appellant, the rear passenger, did not. Carter
heard “a clunk.” The officers approached the cab with their
guns drawn. Suddenly, the rear passenger door flung open and
appel lant got out. Carter instructed appellant to get back in
the car. At this point, Carter observed (1) a “large chunk of
wadded up cash” falling out of the pocket of appellant’s
sweatshirt, and (2) an “inter-Tech 9 submachi ne pistol |ying
on the [taxicab’s] rear floorboard.” The officers arrested
the cab’s occupants and conducted a search of the vehicle that
turned up numerous evidentiary itenms associated with the
robberi es.

Officer Mason testified as follows: He responded to the
arnmed robbery at the Kenp MII| Shopping Center at

approximately 9:30 p.m At that |ocation, he heard citizens
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report that they had seen a Barwood cab in the rear of the
shoppi ng center. He subsequently found hinmself in the sane
| ocale as Carter at approximately the tine Carter decided to
make a u-turn and follow the cab. Mason got caught up in
traffic and was sonmewhat behind Carter. He opined that it was
not unusual to see a cab occupied or unoccupied with
passengers of any race or nationality in that area of

Mont gonery County and time of evening. Wiile follow ng the
cab, he observed the cab nove fromthe right lane to the
passi ng | ane and then back over to the right |ane. He
descri bed the | ane changes as “done slowy,” but noted that
the driver appeared to be confused as to what | ane he want ed
to be in and the driving was “kind of erratic.”

Daryl White, a Barwood Cab Conmpany enpl oyee, testified
that (1) it was not unusual for cabs to run calls in the area
of Montgomery County where the cab was observed, and (2) the
vast majority of Barwood cabs fit exactly the sane description
as the cab in question.

Judge Thonpson found the officers had probable cause to

stop the cab,?® concluding as foll ows:

3 Carter never issued atraffic citation for any traffic violation. He acknowledged that the first
time he described the cab’s operation as negligent driving was at his State’ s Attorney conference
before the Grand Jury presentation. At the suppression hearing, the State contended Carter’s
subjective reasons for stopping the car correlated with the armed robberies’ broadcasted |ookouts. It
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The issue then becones what was the right of the
police to stop the vehicle. There are two
possibilities upon which this stop could have taken
pl ace, the first of which the Court will address,
what m ght be called the ni sdenmeanor activity and
this is based not entirely upon the testinony of
Sgt. Carter of the Montgonery County Police
Departnent who was in surveillance to the rear of
t he Barwood cab.

He all eged that the vehicle was driven in a
manner which was — there was significant sudden
| ane changes wi t hout apparent reason three tines
before the stop was effected, that in his opinion
the driver of the vehicle was acting negligently and
that the car when it was approached by the marked
police cruiser but its enmergency equi pnment was
illum nated the vehicle did not imediately stop and
therefore there may well be a basis to effect a stop
on fleeing and eluding froma police officer.

Taking it one by one, the Court does not
find that the rapid changes of |anes constitute
illegal |lane changing. There is nothing in the code
t hat suggests that that constitutes a violation of
law as long as it does not jeopardize or threaten
ot her drivers on the roadway and does not appear to
be reckl ess or create sone other type of traffic
vi ol ati on.

Whet her it is negligent driving, that is in
the Court’s mnd defined as the failure of a driver
to do that which he ought to do or the doing of
sonet hing that he ought not to have done on a
negl i gent basis.

Here the conpl ained activity is intentional
and the Court once again finds that it is not a
negligent act on the part of the defendants and
accordi ngly cannot form a basis.

Finally, the fleeing and eluding is one
which with all due respect to Ofice[r] Carter and
Officer Mason, it appears that the stop was effected
even though it may not have been effected absolutely
i medi ately and that as a result the Court does not
find that there was a fleeing and eluding that it
was just a failure to stop.

aso maintained that the cab driver's objective conduct congtituted negligent driving.
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It is a fine line between those two things,
but at this point I don’t believe that the stop was
justified by the traffic activity of the defendants.

That allows us to turn to what frankly I
consider the heart of the issue here and that is
whet her or not there was articul abl e suspicion or
reasonabl e cause to suspect that a crinme had been
committed and therefore the officers were within
their rights to make the stop.

Now t he defendants conplain that the stop
did not fall within the context of 602(a) which is
fresh pursuit intrastate. To briefly read the
section it says that fresh pursuit under Section (a)
means pursuit under the circunstances listed in
Section (c) of this section and this pursuit shal
be conti nuous and w t hout unreasonabl e del ay but
does not require instant pursuit. In determning if
the pursuit neets these elenents, the Court shal
apply [the] requirenments of common | aw definitions
of fresh pursuit which pertain to these el enents.

| find that it was fresh pursuit. Under
t he circunstances provided in section (c) a |aw
officer may arrest a person anywhere in this state
and hold that person in custody and, two, return the
person to the jurisdiction in which a court has
proper venue for the <crimnal offense alleged to
have been comm tted by that person.

That is not really an el enent here about
which there is a conplaint. Section (c) which
states that the circunstances under which the
authority may be exercised. A law officer may
engage in the fresh pursuit of a person and exercise
the authority provided by section (b), which is to
arrest and bring sonebody back, if the person has
commtted or is reasonably believed by the | aw
enf orcenent officer to have conmtted a felony in
the jurisdiction in which the | aw enforcenent
officer has the power of arrest and, two, has
commtted a m sdenmeanor in the presence of the | aw
enf orcenent officer in the jurisdiction in which the
| aw enf orcenent officer has the power of arrest.

Now I will note that subsection (c) -- |
have already elim nated nunmber two as a basis.
Subsection (1) says has commtted or is reasonably
bel i eved by the | aw enforcenment officer to have
commtted a felony.
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The defense has raised the issue of whether
t hat equates to probable cause. The Court chooses
to give it the neaning that it says exactly in the
statute, which is reasonably believed, which allows
the Court to exam ne Sgt. Carter who nade the key
deci sion as to what he reasonably believed at the
time to see whether the statute was conplied wth.

Finally, 1 note that (b) does not make any
reference at all to a search. Now this could be
Mur phy Brown but it does refer to an arrest and |
think the state has argued that this was an
i nvestigatory stop, not an arrest. The defense has
said that it has to be an arrest given the
enphaticness of the arrest and the takedown.

The Court is not persuaded necessarily that
it was a final arrest so the question is did the
pol i ce have probabl e cause, and we have had | ots of
di scussi on about that.

In determ ning whether there was probable
cause, the easiest way to begin is to see what it is
that was the operative information available to Sgt.
Carter at the tinme that he nade the decision to stop
t he vehicle.

| know that he nade the decision to stop
the vehicle well before the stop was actually made
and possibly even before sone of the alleged traffic
of fenses occurred and | really think that the
deci si on had been made based on what he knew and he
didn't really dwell long on the traffic activity.

Let me go over the criteria and the ones
which | find actually took place as a matter of fact
and the degree of credibility or reliance to place
on it.

O ficer Carter cited 16 criteria of which
one was traffic conduct, so |ooking at the other 15
criteria that he says were the basis of probable
cause, two armed robberies within an hour’s tine.

There is no question that in fact that is -
- less than an hour apart, approximately 50 m nutes
apart as the Court recalls the testinony -- that the
| ocations are within five to ten mnutes drive of
one another. The Court finds that there is in fact
t he case dependi ng upon the tine of day and the
volume of traffic between 9:00 and 10:00 o’ cl ock at
night | think it is entirely possible that these
| ocations are within five to ten m nutes drive of
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each other, but also and nore inportantly whether or
not Dom nick’s was within five to ten m nutes of the
first seeing of the defendants in the Barwood cab in
whi ch they were | ocat ed.

The Court finds that that tine estimte of
the distance is appropriate and | woul d observe and
take judicial notice that these events took place —-
the first event took place just to the west of the
Pai nt Branch geographi cal or topographical division
i n sout heastern Montgonmery County that generally
separates the far eastern area of the county from
the northern Silver Spring area, the second east of
that location and the third place where Sgt. Carter
pi cked up the trailing was to the northeast.

[ APPELLANT" S TRI AL COUNSEL] refers to it as a north-
south line and the Court finds that it is really a
sout hwest - nort heast road, and that Randol ph Road is
east-west road. Anyway, that is a consistent

el ement .

He says they were both beer and w ne
establishments, and the Court also find[s] that that
is a consistent elenent. It is not whether one
sells pizza and whether one sells beer and w ne but
whet her or not they both have the same nature and
characteristic.

| would accept this even if one is an on-
off sale location and the other sinply sold off
prem ses. They are both, as |I think the state has
correctly observed, establishnents within shopping
centers and are cash and carry operations and they
are places that may well have been frequented by the
sane people and a police officer would assunme and |
t hi nk reasonably that they are both the easy kind of
hits that can be nmade and when they conme in within
50 m nutes of one another it m ght be reasonable to
assune that there is a some connection between the
t wo.

Now how rmuch connecti on, obviously further
i nvestigation has to prove out and devel op, but
certainly they are not so dianetrically opposite of
one anot her, such as a break-in of sonmebody’ s garage
and a bank robbery or sonething of that nature.
These are nore simlar than they are different,
let’s put [it] that way.

Both arnmed robberies involved two bl ack
mal es who are armed and were wearing dark cl othing.
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Yet again nore simlarities of incidents one and
t wo.

Their faces were concealed and | think
there [sic] establishes a general nodus operandi for
t he robberies that took place and that a reasonabl e
police officer could conclude that they were rel ated
to one another and the fact pertaining to one were
facts pertaining to the other.

The next factor that he | ooked at was that
within 20 to 30 m nutes of the first robbery he
| earned of four to five black males in a Barwood cab
screeching off from behind the scene of the original
robbery.

Now significant in that is that he |earned
of the information fairly early on, that it involved
an unusual vehicle, not unique but unusual, a
Barwood cab. There are a limted finite nunber of
Bar wood t axi cabs as opposed to in the Cartnell [sic]
case where they were saying Japanese car. | think
there is a huge distinction and | think the state
was correct when they observed that and | agree with
t hat .

That it contained four to five black males.
Now t hat particular element is |less trustworthy
because it obviously differs fromwhat O ficer
Carter | ater observed, but | think it is reasonable
for a police officer to say I don’t know how good
the eyewi tness testinony was.

The [sic] cuts both ways. |t could nean
that the w tness was good or not good but whether or
not four to five were in the car or three were in
the car is an observation that -- any reasonabl e
officer I think would be circunspect about relying
sol ely upon the nunmber unless there were sone other
i ndi ci a.

There is also another alternative which is
t hat one or two of the individuals involved could
have gotten out of the cab. W don’t know. There
is no evidence of that one way or the other but that
is certainly a hypothesis that a reasonabl e police
of ficer could have consider[ed], so | don’t find
that four to five black males in the cab is an
excluding characteristic. Finally, the fact that
the cab bolted away fromthe scene is | think of
significant inportance. Cabs rarely screech away
from anywhere. |If anything, they frustrate drivers
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by cutting in front of people and not screeching
away. This was in back of an establishnment and
creates an aura of suspicion in and of itself.

Now t he victinms described one | arge robber
and one small robber. Carter referred to that as
Laurel and Hardy concept. He also knew that the
robbers were younger as opposed to ol der nen.

Finally, that the location of the cab when
he first saw it corresponded in tine and |location to
the robbery. In other words, what he said was the
fact that he saw a cab at A d Colunbia Pi ke and
Route 29 and Randol ph Road, in that general area,
was not a physical inpossibility to be related to
t he second robbery.

OQbviously the first robbery, and Cartnel
[sic] really speaks to this, happened far enough
that in 50 mnutes this Court would observe that the
cul prits could have gotten to Baltinore and been
there or into D. C. or any other |ocation, but
certainly it corresponded as to the second robbery.

As | have indicated, there is a basis on
which to relate these two robberies together.

Now at this point in time, Oficer Carter
testifies he was traveling westbound on Randol ph
novi ng at about five mles per hour and that the
Barwood cab that he observed was noving at about 30
m | es per hour and noving eastbound on the sane
| ocation, and that he | ooked at the passengers in
the cab and the cab passengers | ooked at him

The Court finds that as | think [counsel]
correctly pointed out absolutely nothing unique
about that. | think every time | pass a police
officer I look to see what he is doing. O course
have a different position than a | ot of the public,
but certainly I think we are all curious about the
actions of the police and | don’t find that to be
particularly helpful in the analysis of whether or
not these individuals were invol ved.

He then states that after he made a U-turn
and pull ed up behind the vehicle while it was
stopped for the traffic |ight at Randol ph and Route
29, the passengers, the right front passenger and
t he rear passenger, ducked down and their conduct
was furtive.

The Court | think on the facts of whether
t hey ducked down or |owered thenselves finds that
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that is in fact what Sgt. Carter saw. \Whether it
constitutes furtive activity or not is a subjective
analysis. It is an area frequently subject to
pol i ce abuse when they are seeking to bol ster
probabl e cause the Court declines to make any

j udgnment about whet her ducki ng down constitutes
furtive behavior beyond just sinply that they ducked
down at a traffic light, either to deal wth

sonet hing on the floor or possibly the nore sinister
interpretation to not be observed.

At this point, Sgt. Carter testified that
he al so noted the often | ane changes. Whether this
constitutes a violation of law is one thing, but
whet her it constitutes an additional el enment of
conduct that adds to probable cause is another
t hi ng.

Cbvi ously the | ane changes are peculiar
driving conduct if there is no need to change | anes
and | think Oficer Carter was entitled to factor
that into his analysis.

He al so stated that he noted that there was
a passenger in the front of the cab, and I think
under cross-exam nation noted that that is not
unknown in cab traffic, but I will say that | think
it is certainly sonething that gives pause and
allows you to look at [and] think nore about what
the cab is being used for and whether it is on or
of f duty and whether it is really transporting
passengers . . . or is it being involved in sone
ot her activity.

Finally he said that there are few cabs
north of Silver Spring in the evening hours. The
Court finds that there is sonme nerit to that.

There was testinony by the managenent of
the cab conpany that there are tinmes when it is very
difficult to get cabs to service this area and that
cabs -- | think the police have a very good idea of
whet her cabs are generally avail abl e and where they
hang out if for no other reason than because they
are charged with the protection of cab drivers in
dangerous area[s], not to suggest that north Silver
Spring is necessarily a particularly dangerous but
t here having been a nurder there | think they were
alert to that and I think that does factor into the
consi deration of what was this cab doing there if it
was there for sonme other reason than because it was
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involved in the illegal activity.

Now one additional factor. | wll say that
this factor occurs after the decision is made to
stop the car. | amnot saying to arrest anyone or
to search anyone or to do anything, and that is that
t he car when the police officers illumnated their
lights did not pull over but actually accel erated
sonewhat before it was forced over by O ficer Mason.

VWhen the stop takes place, Oficer Mason
does not make the decision to nake the stop. The
guantumis not nmeasured by what O ficer Mason had in
his mnd. He followed orders. He may have cone to
conclusions that were different than Oficer Carter
and his judgnents are not controlling.

Rather, it was the decision by Sgt. Carter
and the Court observes that the devel opnment of these
el ements are a conti nuum and that when the car did
not pull over that may further reinforce Carter’s
deci si on when he m ght have said to Mason we want to
make this stop but this is a traffic stop and we
want to do it as a traffic stop

| nstead he elected to say -- | have
forgotten the words -- that this was a high alert
stop nmeaning that they had to be very alert because
of the circunstances.

Mason knew because he had hel ped to
investigate at |east one of these robberies, he knew
of the possibility of automatic handguns havi ng
bei ng used.

Now we get to the point that [APPELLANT S
TRI AL COUNSEL] wanted to argues a little bit further
and that is that as the police officer went to the
rear of the car M. Farewell ges out of the car and
al nost sinultaneously O ficer Mason went to the
front of his car and pointed his pistol and
threatened to bl ow the head off of M. Tyler.

VWhen M. Farewell steps out of the car and
Sgt. Carter cones up and says whoa, whoa, where are
you going, that is when M. Farewell tried to step
out of the car with his hands up and he got back in
with his hands down and said he was catching a cab
ride honme and Officer Carter testified it seenis]

di si ngenuous to himand that it increased his
suspi ci on.

However, certainly M. Tyler had every
reason to believe he was under arrest. M. Oaens
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was sl ow putting his hands up but did so I think
sl owy.

Thereafter, O ficer Carter observed the gun
and then a formal arrest took place. Wrking
backwar ds, since the gun was seen, probable cause
exi sts.

Before the gun was seen, there was an
abundance of noney and probabl e cause exists.

The Court finds that fromthe conti nuum and
quality and quantity of the various elenents cited
by Oficer Carter in which the Court has confidence,
probabl e cause existed. Whether it is called
articul abl e suspicion or probable cause, the Court
finds that it constituted probabl e cause.

| put great reliance on the narrowness of
the suspicion, that is that there was a Barwood
taxi cab invol ved, that there were bl ack mal es
i nvol ved, sone undeterm ned nunber -- a determ ned
nunmber of four and five but there were three in the
cab at the tine of the stop and | don’t find that to
be to troublesonme at all, and that the robberies had
sone identify [sic] with one another, that the
appearance of the occupants of the cab to the extent
that they could be perceived by the officers was
consi stent and not inconsistent with the appearance
of the robbers.

Now whet her or not one was | arge and one
was small | think is problematic. | think you can
tell people sitting in a car are bigger or smaller
t han one another but | have sonme question whether
Carter could really tell right at that nonment as he
passed.

I n any event, with probable cause existing,
the mandate that is set forth in the appellate | aw
in the State of Maryl and appears to the Court to
have been nmet by the police in this instance and
accordingly the Court declines to suppress the
search of the vehicle. It is certainly justified as
part of a search incident to an arrest and a Terry
stop and the |ike.

The specificity of the search which at
| east defendant Tyler conplains | think is merit
| ess. Those items -- first of all, not all the
items in the car were seized but certainly the itens
t hat have been identified by the Court in ny sunmary
here all seemto have either direct relevance to
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events or could possibly lead to directly rel evant
evidence that | think the police at the tine,
know ng what the[y] had at that time, had a right to
seize until they could further investigate things.

VWhat ultinmately the Appellate Courts ask of
the trial court is to make factual determ nations
and then to bal ance whether the intrusiveness that
has occurred is warranted by the facts that were
known by the police.

The Court finds that the facts known by the
police absolutely warranted the stop of this vehicle
and that it was not as described by Oficer Mason a
mere hunch and that O ficer Carter certainly
articulated a nunber of considerations.

Now there is no question in the Court’s
m nd that in hindsight, |ooking back, that police
seek to justify their searches by identifying
articulable criteria for searches and what we have
to do is look closely to the facts at that tine,
which is what the Court has attenpted to do, as
opposed to just accepting carte blanche the
al l egations of Oficer Carter.

As | have said, | have sone doubt about
sone of the things that he testified served as a
basis for the act, but | do not think he was acting

on a nere hunch and | think the stop was proper.

The Tri al

During the appellant’s jury trial, he called Joseph
Danell Omens as a witness. Although Onens was charged as a
co-defendant, he waived his Fifth Amendnent rights and
testified as follows. He, appellant, and Joseph Tyler (the
third occupant of the cab), picked up two Spanish mal es at
sone point before the police stopped the cab. Thereafter, but
prior to the police stopping the cab, the two Spanish nal es

got out of the cab, apparently |eaving various evidentiary
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items init.

During cross-exam nation, the State used a statement made
by Tyler. Over appellant’s objections, to “refresh” Owmens’
menory, the State showed him Tyler’s witten statenment. The
prosecutor’s remarks made it clear to the jury that Tyler’s
statenment was inconsistent with Omens’ testinony. At the end
of Owens’ testinmony, the State noved to introduce Tyler’s
statenment into evidence, and then w thdrew the request when
appel l ant objected. The court declined to give a jury
instruction indicating that the use of the statenment was
error.

l.

Appel | ant argues that, because Judge Thompson erred in
concluding that the stop of the cab passed Fourth Anendnent
muster,* the evidence seized was tainted fruit of an unl awf ul

stop. From our independent review of the record, we are

4 “The Fourth Amendment to the United States Condtitution protects against unreasonable
searches and saizures, including seizures that involve only a brief detention.” Stokesv. State, 362 Md.
407, 414 (2001) (footnote omitted). It provides:

The right of the people to be secure in their persons, houses, papers, and
effects, againgt unreasonable searches and seizures, shdl not be violated, and no
Warrants shal issue, but upon probable cause, supported by Oath or affirmation, and
particularly describing the place to be searched, and the persons or things to be seized.

The protections of the Fourth Amendments apply to the State of Maryland through the
Fourteenth Amendment. See Mapp v. Ohio, 367 U.S. 643 (1961).
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persuaded that there is no nmerit in this argunent.?®
The Stop, Arrest, and Search Incident Thereto

It is fundanmental, under Federal and Maryl and
jurisprudence, that the detention of a notori st
pursuant to a police traffic stop is a seizure
enconpassed by the Fourth Amendnent.

* * %

A nunber of |egal theories can justify notori st
sei zures, including the execution of a valid warrant
or warrantless situations harnessed by probable
cause, such as traffic violations or evidence of
crimnal activities. See generally Inre Tariq A-R
Y, 347 M. at 490-91, 701 A 2d at 693-94; Pryor, 122
Md. App. at 678-82, 716 A 2d at 342-44. Absent a
war rant or probable cause, the forced stop of a
nmot ori st may be had under the Fourth Amendnment when
the police officer is "able to point to specific and
articul able facts which, taken together wth
rational inferences fromthese facts, reasonably
warrant that intrusion.” n4 Ferris, 355 MJ. at 384,
735 A.2d at 506. The Suprenme Court has held that
this standard can be constitutionally applied to
sei zures based on suspicion of past crimnal
activity. United States v. Hensley, 469 U S. 221,
229, 105 s. C. 675, 680, 83 L. Ed. 2d 604, 612
(1985). See al so Berkenmer v. MCarty, 468 U S. 420,
439, 104 sS. Ct. 3138, 3150, 82 L. Ed. 2d 317, 334
(1984); Pryor, 122 M. App. at 679, 716 A. 2d at 342
(noting that "it is well settled . . . that the

5 In reviewing the denia of a motion to suppress, we look only to the record of the

suppression hearing and not the record of thetrid. Ferrisv. State, 355 Md. 356, 368 (1999); Inre
Tariq A-R-Y, 347 Md. 484, 488 (1997). In congdering the evidence presented, we extend great
deference to the hearing judge s fact-finding in respect to determining the witnesses' credibility and
weighing and determining fird-level facts. Perkinsv. State, 83 Md. App. 341, 346 (1990). When
conflicting evidence is presented, we accept the facts as found by the hearing judge unlessit is shown
that his findings are clearly erroneous. Riddick v. Sate, 319 Md. 180, 183 (1990). But, asto the

ultimate concluson, we must make our own independent congtitutiona gppraisal by reviewing the law
and gpplying it to thefacts. Riddick, 319 Md. at 183; Perkins, 83 Md. App. a 346. Findly, “we are
required to accept, as presumptively true, that verson of the evidence, and dl inferences that can
reasonably be squeezed therefrom, most favorable to the prevailing party.” Grahamv. State, 146
Md. App. 327, 341 (2002).
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forcible stop of a notorist may be based on
reasonabl e articul able suspicion that is
insufficient to establish probable cause”). Under
such circunstances, the police are permtted to stop
and briefly detain a person to investigate the
suspicion. See Derricott, 327 Md. at 587, 611 A. 2d
at 595.

Cartnail v. State, 359 wmd. 272, 282 (2000).
No litnmus test exists to define what constitutes

“reasonabl e suspicion.” Ornelas v. United States, 517 U. S.

690, 695 (1996). The Suprene Court of the United States,
however, has stated that “the detaining officer nust have a

particul ari zed and objective basis for suspecting the
particul ar person stopped of crimnal activity.” United
States v. Cortez, 449 U. S. 411, 417-18 (1981). And the |evel
of proof necessary to establish reasonable suspicion “‘is
consi derably | ess than proof of wongdoing by a preponderance
of the evidence and “‘ obviously |ess demandi ng than that for
probabl e cause.”” Quince v. State, 319 M. 430, 433 (1990)
(quoting Unites States v. Sokolov, 490 U.S. 1, 7 (1989)). A
determ nati on of reasonabl e suspicion nust be nade on the
basis of the "totality of the circunstances.” United States
v. Arvizu, 534 U S. 266, 686 (2002). Two factors, quantity
of the information the police possessed, and the quality or
reliability of that information, nust be exam ned under the

“totality of the circunstances”® to determ ne whet her

® In Cortez, 449 U.S. at 418, Chief Justice Burger explained the two part “totdity of the
circumstances’ test:
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reasonabl e suspicion existed. Cartnail, 359 Md. at 287

(citations omtted).

To determ ne whether a stop was based on reasonabl e
articul abl e suspicion, the Court of Appeals has | ooked to
Prof essor LaFave’'s “reasonabl e suspicion factors,” which

exam ne:

(1) the particularity of the description of the

of fender or the vehicle in which he fled; (2) the
size of the area in which the offender m ght be
found, as indicated by such facts as the el apsed
time since the crime occurred; (3) the nunber of
persons about in that area; (4) the known or
probabl e direction of the offender’s flight; (5)
observed activity by the particular person stopped,
and (6) knowl edge or suspicion that the person or

Fird, the assessment must be based upon al of the circumstances. The
andysis proceeds with various objective observations, information from
police reports, if such are available, and consideration of the modes or
patterns of operation of certain kinds of lawbreakers. From these data,
atrained officer draws inferences and makes deductions -- inferences
and deductions that might well elude an untrained person.

The process does not deal with hard certainties, but with probabilities.
Long before the law of probabilities was articulated as such, practica
people formulated certain commonsense conclusions about human
behavior; jurors as factfinders are permitted to do the same -- and o
are law enforcement officers. Findly, the evidence thus collected must
be seen and weighed not in terms of library andysis by scholars, but as
understood by those versed in the field of law enforcement.

The second eement contained in the idea that an assessment of the
whole picture must yield a particularized suspicion is the concept that
the process just described must raise a suspicion that the particular
individua being stopped is engaged in wrongdoing. Chief Judtice
Warren, speaking for the Court in Terry v. Ohio, supra, said that
"[this] demand for specificity in the information upon which police
action is predicated is the central teaching of this Court's Fourth
Amendment jurisprudence.”

(Citations omitted).
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vehi cl e stopped has been involved in other
crimnality of the type presently under
i nvestigation.

ld. at 289 (quoting 4 Wayne R LaFave, Search and Sei zure §
9.4(g), at 195 (3d ed. 1996 & 2000 Supp.)). In the case at
bar, under the totality of the circunstances, the police had
reasonabl e suspicion to stop the cab in order to perform an
investigative detention of its occupants.’

We agree with Judge Thonpson that it is a reasonable

inference to conclude that the two robberies were connect ed.
The two robberies occurred in the sane general |ocation, the
establ i shnents robbed were | ocated five to ten m nutes apart;
the robberies occurred close in time, approximately fifty

m nutes apart; both establishnments were in shopping centers
and were “easy hits,” being that they were cash and carry
operations; and both | ookouts described the suspected
perpetrators as two bl ack mal es wearing dark cl othing.

It was also logical to believe that the Barwood cab
observed near the |ocation of the first robbery may have been
utilized in the second robbery. The cab allegedly had
screeched its wheel s behind the shopping center in which the

Kenp MIIl store was |ocated. As this conduct was suspi cious

" Despite appellee’ s assertion, the record does not indicate that the driver of the cab
committed atraffic violaion that would justify astop.
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under the circunstances, it was reasonable to concl ude that
the robberies may be connected and that a Barwood cab may
have been used in both robberies.

Appl ication of LaFave' s reasonabl e suspicion factors
| eads to the conclusion that the police had reasonabl e
suspicion to stop the cab. The robbers were described as two
bl ack nmal es wearing dark clothing. One suspect was |arger
than the other. The persons in the cab were black mal es
weari ng dark clothing. Although Judge Thonpson did not find
it significant, Carter testified that the man occupying the
front passenger seat was considerably larger than the man in
the back seat of the cab.® Significantly, a Barwood cab was
suspected to have been involved in the robberies and the
police stopped a Barwood cab.

Carter spotted the cab approximtely two m nutes after
t he second | ookout was broadcast. The cab’s |ocation at that
time was only a five to ten mnute drive fromDomnic’'s
Pizza. Thus, the distance that the robbers could have fled

was not great, and the location in which Carter spotted the

8 We recognize that there is a discrepancy in the number of personsinvolved, and that the first
lookout described one of the robbers wearing a black bandana around hisface. However, there may
have been two people involved in the robberies and one person driving the getaway car. Someone
involved in arobbery would most likely take the earliest opportunity to remove a bandana that had
been covering hisface.
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cab conported with the distance that the cab could have
travel ed after the second robbery.

At the tinme Carter viewed the cab, the traffic was |ight.
VWhen Carter fell in behind the cab, he and the cab were the
only vehicles traveling in the direction of Prince George’'s
County. Additionally, Carter did not usually see Barwood
cabs with fares at that time and area of Montgonery County.

It was entirely reasonable for the police to consider the
probabl e direction of the robbers’ flight. Carter testified
t hat, because Domnic’'s is “on a main thoroughfare with no

egress through any of the nei ghborhoods,” the offenders had
to travel through one of two places to |leave the area. One
possi bl e route was to take New Hanpshire Avenue north and
t hen take Randol ph Road east or west. Carter explained that
if the robbers had chosen Randol ph Road, one of the
intersections they would have to pass through was Randol ph
Road and O d Colunbia Pike. It was on Randol ph Road that he
spotted the cab

The cab’s driving al so appeared unusual. Wile the |ane
changes were not illegal, it was unusual for a driver to nake
t hree sudden or “erratic” |ane changes for no apparent reason

when Carter and the cab were the only vehicles in the general

vicinity. Judge Thonpson comrented that one coul d question
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if the cab was on duty because one of the cab’s occupants was
in the front passenger seat. Two of the cab’s occupants
hunkered down out of view after Carter fell in behind the
cab.

Finally, a Barwood cab was reported | eaving the area in
which the first robbery occurred. The first robbery occurred
approximately fifty mnutes prior to the second robbery.
After spotting the cab |ess than hour after the first robbery
and near the scene of the simlar second robbery, it was
reasonabl e to suspect that the cab m ght have been the sane
one involved with the first robbery.

This case is clearly distinguishable from Cartnail

supra, ® and Stokes, supra,! in which the Court of Appeals held

° In Cartnail, the information indicated that three black maes had fled the scene of an armed
robbery driving agold or tan Mazda. 359 Md. at 277. An hour and fifteen minutes later, the police
stopped a gold Nissan occupied by two black maesin adifferent part of the city. 1d. at 277-78. The
court found that the only factors matching the appelant’s particular circumstances were “gender, race,
and arguably the color of thecar.” 1d. at 293. The fact the State had stopped a Japanese car also did
not sufficiently narrow the “ssemingly infinite combinations of drivers’ from the universe of dl drives
who could have left the location of the robbery. Id. at 293. Additiondly, the court found that range of
flight after an hour and fifteen minutes was “relatively enormous” Id. at 295.

10 1n Stokes, the lookout was for a black male wearing a black t-shirt who was alegedly
involved in arobbery that had occurred near where an officer was parked. 362 Md. a 410. Within
thirty minutes, the petitioner pulled into the same parking lot a high rate of speed and parked diagondly
across severd parking spots. The driver immediately turned off the engine and got out of the car. He
was wearing dark clothing, a black jacket, dark pants and askull cap. 1d. The officer stopped the
individua and performed a pat down yielding contraband. 1d. at 411. The Court concluded that (1)
the description of the robber was sparse and too generic; (2) no car was dlegedly involved in the
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t hat reasonabl e suspicion did not exist. |In contrast to
Cartnail and Stokes, the officers had reasonabl e suspicion to
stop the cab. It was a reasonable inference to conclude a
Barwod cab may have been involved in both robberies. The
police stopped a Barwood cab, in one of very few areas in

whi ch the robbers could have fled by vehicle, after the cab
made unusual | ane changes. The cab’s occupants fit the
general description of the robbers: black, mle, and wearing
dark clothing. Carter stated Barwood cabs with fares were

not commpn in that area. The tine at which the cab was

robbery; (3) the time and spatia relation to the stop did not comport because a hdf an hour after the
robbery it would be unlikely the robber would be such a short distance from the crime; and (4) any
possible suspicion dissipated when the suspect parked near the marked police cruiser. 1d. at 424-27.
The Court held that the officer did not have reasonable suspicion to stop and frisk the suspect.

1 We dso disagree with gppellant’ s argument that thisis a Stuation like Graham v. State, 146
Md. App. 327 (2002). In Graham, an officer sought to judtify a stop and warrantless search under the
guise of conducting aroutine “fidld interview.” 1d. at 357-68. The State conceded that the officer had
no articulable suspicion of any wrongdoing. 1d. at 357. The Graham Court cautioned againgt creeting
terms of art like “fidd interviews,” which might somehow enjoy an enhanced conditutiond statusin law
enforcement officers minds. Id. at 364-68. This status thereby permitting officers to forgo establishing
the prerequisite reasonable suspicion before conducting a stop and frisk. Accordingly, the Court
stressed the importance of establishing reasonable suspicion before a stop and frisk is conducted. 1d. at
362-64.

Unlike Graham, in this case, the police had a reasonable suspicion prior to stopping the
gppellant. Although awarrantless stop not based on reasonable suspicion can never be judtified by an
officer’ s decison to smply conduct a“high dert sop,” it is clear Carter used the term only for safety
purposes stressing the importance of using caution. Given that handguns were reportedly used and one
witness heard the “racking noise of an automatic,” Carter’s concern for the officers safety was
reasonable.
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spotted conported with the distance that the cab coul d have
travel ed after Domnic’s was robbed. W therefore agree with
Judge Thonpson’s concl usion that the officers had reasonabl e
articul abl e suspicion to effect the stop.

VWhen Carter observed appellant exit the vehicle, a wad of
cash fall out of appellant’s sweatshirt, and the Tech 9 on the
cab’s floor, the officers had probable cause to (1) arrest the
cab’s occupants, and (2) search the cab under the “search-
incident to arrest” exception to the warrant requirenent.?'?
Judge Thonpson properly denied appellant’s Mtion to

Suppress. 3

12 See New York v. Belton, 453 U.S. 454, 460-61 (1981) (holding officers may search an
automobil€' s entire passenger compartment after alawful arrest).

13 We dso agree with Judge Thompson that the officers had authority under the Code to
pursue the cab into Prince George's County. Judge Thompson relied on Md. Code, Art. 27 § 602A to
make thisfinding. This section has been repealed and * Fresh Pursuit — Intragtate” is now found in Md.
Code (2001), § 2-301 of the Crimina Procedure Article. The pertinent provisions of § 2-301 provide:

(a) Scope of section. -- This section appliesto alaw enforcement
officer of ajurisdiction in the State who engages in fresh pursuit of a
person in the State.

(b) Elements of fresh pursuit. —

(1) Fresh pursuit is pursuit thet is continuous and without
unreasonable delay.

(2) Fresh pursuit need not be ingtant pursuiit. 3 In
determining whether the pursuit meets the dements of fresh pursuit, a
court shal gpply the requirements of the common law definition of fresh
pursuit that relates to these eements.

(c)Conditions for fresh pursuit. -- A law enforcement officer may
engage in fresh pursuit of a person who:
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1.

Appel  ant argues that the court erred in allow ng the
prosecutor to reveal statenments nmade by Joseph Tyler, a non-
testifying co-defendant, during the cross-exam nation of
Joseph Ownens. According to appellant, by pretending to
refresh Omens’ nenory, the prosecutor effectively introduced
Tyler’s statenents to the jury. The prosecutor thereafter
attenpted to nmove the statenment into evidence, highlighting
its inmportance to the jury.* W agree that the court erred.

During appellant’s defense, he called Oanens to provide
excul patory testinmny. The followi ng transpired during

Onmens’ cross-exani nati on:

(1) has committed or is reasonably believed by the law
enforcement officer to have committed afeony in the jurisdiction in
which the law enforcement officer has the power of arrest; or

(2) has committed a misdemeanor in the presence of the law
enforcement officer in the jurisdiction in which the law enforcement
officer has the power of arrest.

(d) Authority of officer engaged in fresh pursuit. -- A law
enforcement officer who is engaged in fresh pursuit of a person may:
(1) arrest the person anywhere in the State and hold the personin
custody; and

(2) return the person to the jurisdiction in which a court has proper

venue for the crime dleged to have been committed by the person.

14° Appellant contends that these actions were in violaion of Bruton v. United States, 391
U.S. 123 (1968), Gray v. Maryland, 523 U.S. 185 (1998), and Bowman v. State, 16 Md. App. 384
(1972).
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Q [ THE PROSECUTOR:] All right, I amgoing to
show you a docunent that is being marked State’'s
Exhi bit No. 70, and specifically I am draw ng your
attention to a transcript that has been marked -- on
page 20 of a transcript -- | think it has the name
“M. Tyler” on it.

| want you to read it to yourself fromline 15
down to 23. Read lines 15 to 23 to yourself, and |
am going to ask you if that does not refresh your
menory of where you actually in fact did change any
positions in that cab.

A To ny understanding of what M. Tyler said,
this was a forced statenent.

THE COURT: Just read it --

BY THE PROSECUTOR

Q Read it to yourself.

THE COURT: — and the question to you is, Does
it refresh your recollection.

THE W TNESS: | don’t know what he’s tal king

about. | have this already, Your Honor --
THE COURT: All right.
THE W TNESS: — in my personal possession.

THE COURT: So it does not refresh your
recol l ection of anything?

THE W TNESS: No, because we were nowhere near
this place that he’s tal king about.

BY THE PROSECUTOR: So you disagree with this
information that the actual switch took place by the
beer and wi ne store in Wheaton off of Lanberton
Drive?

A It happened on New Hanpshire.

After further questioning, the prosecutor referred back
to M. Tyler’s statenent, purportedly to refresh Ownens’
menory:

Q [ THE PROSECUTOR]: Now goi ng back to the
di scovery that you have — and | am specifically
referring you back to State’s exhibit No. 70, which
is atranscript of M. Tyler’'s statenent that you
apparently have had and read; is that correct?

Now did it refresh your recollection when you
read that transcript, specifically page 7, line 16,
that you in fact stopped at Domnic’'s Pizza Store?
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[ APPELLANT’ S TRI AL COUNSEL]: Your Honor, |
object to that.

[ THE PROSECUTOR]: Do you want nme to show himthe
line?

THE COURT: Either show himthe statement --

[ THE PROSECUTOR]: What ever the Court wants me to
do.

THE COURT: Well, I would prefer to have him see
the statenent in its entirety.

[ THE PROSECUTOR]: May | approach the wi tness?

THE COURT: Yes, you may for that purpose.

[ THE PROSECUTOR]: All right.

BY [ THE PROSECUTOR] :

Q | want to invite our attention — this is
still State’'s exhibit No. 70. | amreferring to
page 7. | amgoing to ask you to read begi nning

fromline 15, which begins with, “Detective Brown,
where did you stop?” and the next line, 16 --

[ APPELLANT' S TRI AL COUNSEL] : Your Honor, | am
going to object to this.

THE COURT: He nmay read to hinmself fromthe
statenment and you may inquire.

BY [ THE PROSECUTOR] :

Q Wuld you read the next sentence.

(Pause.)

THE W TNESS: | never went to Dom nic’s.

BY [ THE PROSECUTOR] :

Q Reading the statenent does not refresh your
recollection that you actually did in fact go to the
pi zza store?

A  Never went.

Q Reading that statenent -- read on further.
Does it refresh your recollection that when you
stopped at Dom nic’s you actually parked off to the
side of Domnic’'s next to the carpet store?

[ APPELLANT” S TRI AL COUNSEL]: Your Honor, | think
this is inproper. He has indicated that he never
went there.

THE COURT: | think he may ask for further
clarification.

THE W TNESS: We never went.

THE COURT: No, you have made an objection, |
have permtted the question; we are going to go on.

[ APPELLANT” S TRI AL COUNSEL]: Thank you, Judge.

Page 30 of 40



BY [ THE PROSECUTOR] :

Q You have read this statenent over, haven't
you, M. Owens? Yes, sir? OQut |loud. Have you read
this?

A What is this now?

Q You have read it before?

A Yes, | read it?

Q Al right. And did you read any portion of
the statenent that related to where you parked when
you stopped at the pizza store?

A We never went to a pizza place. | told you
t hat .

Q Did you read anything that stated that?

A We never went to a pizza place.

Q Al right. So reading that particular
portion of the docunment did not refresh your
recollection that you actually went to the pizza
pl ace and parked on the side of the building next to
t he carpet shop?

[ APPELLANT S TRI AL COUNSEL]: | have an
obj ection, Your Honor. WMay | approach?

THE COURT: No. | don’t want any approachi ng.
The answer is --

[ APPELLANT S TRI AL COUNSEL]: | have a notion to
make, Your Honor .

THE COURT: All right, [APPELLANT' S TRI AL
COUNSEL], cone up here.

(Wher eupon, the bench conference follows:)

[ APPELLANT' S TRI AL COUNSEL]: | object. | am
going to nove for a mstrial. This is not a proper
predi cate. There has been no indication this man
| acks nmenory or certainty about anything he has
testified to.

This is inproper use of a docunent under a guise
of refreshing someone’s recollection. It is not his
statenent. This is a statenment by M. Tyler. They
were conplaining so nmuch yesterday about the letter
that | wanted to introduce from M. Tyler.

[ THE PROSECUTOR]: | think the basis upon which |
was doing it is here is [sic] what you said. This
is a man who has indicated that he has consuned huge
amounts of drugs, he has been heavily drinking. He
has told us in sone detail what he did on that
particul ar evening.
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| have a version of that particular evening that
has been supplied to the police on the evening that
occurred which is directly in contradiction to what
he has sai d.

| believe in light of the |evel of consunption
and the | evel of drugs and al cohol he took, | think
it wuld be fair for the State to say, |ook, you
have | ooked at this; does not refresh your
recollection in light of the --

THE COURT: You can show hi m anyt hing under the
sun to ask himif it refreshes his recollection. He
just said no.

[ THE PROSECUTOR]: | think I am stuck with his
answer .

THE COURT: He said no already.

[ APPELLANT' S TRI AL COUNSEL]: For the record, he
has never indicated that he | acks nenory or
uncertainty about anything. That is a predicate for
refreshing one’s recollection.

THE COURT: Motion is denied. Let’s nove on.

(Pause.)
[ THE PROSECUTOR] : Your Honor, with the Court’s
perm ssion, may | approach? | want to show a

specific page and ask the defendant to read sone
lines to hinself.

THE COURT: AlIl right. | want to ask hima
question though, first.

[ THE PROSECUTOR]: All right.

BY [ THE PROSECUTOR] :

Qlsn't it a fact that you, M. Owmens, are the
person who brought the gun that |ooked Iike a
machi ne gun into that vehicle originally that
eveni ng?

Al don’'t own a gun. Haven't seen it.

THE COURT: So is your answer to the question no?

THE W TNESS: Correct, it’s no.

THE COURT: OCkay.

[ THE PROSECUTOR]: May | approach, Your Honor?

THE COURT: You may.

BY [ THE PROSECUTOR] :

QI want you to |look at page 9 of this
transcript. Why don’t you just read the entire
page. Read the entire page to yourself.

[ APPELLANT” S TRI AL COUNSEL]: May | have a
continui ng objection on this, Your Honor?

THE COURT: No.
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[ APPELLANT' S TRI AL COUNSEL]: Then | object. |
object to the process

THE COURT: All right. Overrul ed.

THE W TNESS: There’s one problemwth this
because in the beginning of it, it says, “Who asked”

THE COURT: No, don’t tell us anything --

THE W TNESS: |’ m sorry.

THE COURT: —- about what it says. Does that
refresh your recollection, M. Omens?

THE W TNESS: No, it doesn’'t.

THE COURT: All right.

THE W TNESS: Because | had a gun and | have
never been at Dom nic’'s before in ny life.

[ THE PROSECUTOR]: | don’t have any ot her
guesti ons.

At the conclusion of Ownens’ testinony, the prosecutor
noved for the adm ssion of State’s Exhibit nunber 70, which
was a transcript of Tyler’'s statenment. Upon appellant’s
i mmedi at e obj ection, the prosecutor w thdrew that request.
After the court had instructed the jury, appellant asked the
court to instruct the jury that appellee’s use of the
transcript was inmproper. The court declined to give any such

instruction.™ The trial court is vested with “broad di scretion

in determning the scope of cross-exam nation, and we will not

15 Appdlant asked the court

to advisethejury that . . . it was [an] improper use of [Tyler's|
transcript and that there was no indication by Mr. Owens that he
lacked any memory or he lacked any ability to remember or to recall
the events that he testified to under oath.

The Court responded: “All right. The Court declinesto do that.”
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di sturb the exercise of that discretion in the absence of
clear abuse.” Martin v. State, 364 M. 692, 698 (2001); State
v. Hawkins, 326 Md. 270, 277 (1992). Nevertheless, that
di scretion is not unlimted, and the court nust allow the
cross-examner “wide latitude in attenpting to establish a
Wi tness’ bias or notivation to testify falsely.” Id. (quoting
Mer zbacher v. State, 346 M. 391, 413 (1997)).

There is no merit in the State’s contention that
appel lant did not preserve this issue for our review.
Appel | ant repeatedly objected for two reasons, arguing that
t he questioning was i nproper because (1) appellee had not
est abl i shed Onens | acked nenory of the events in question, and
(2) the formof the questions was inproper.?

Present Recol |l ection Refreshed

Present recollection refreshed or revived is the use of a
writing or object to refresh a witness’ recollection so that
person may testify about prior events from present
recollection. Askins v. State, 13 M. App. 702, 711 (1971)

(citing Wgnore, supra, Sec. 758; MCorm ck on Evidence, Sec.

16 We do not agree with the argument that Bruton v. United States, 391 U.S. 123 (1968),
Gray v. Maryland, 523 U.S. 185 (1998), and Bowman v. Sate, 16 Md. App. 384 (1972), require

reversd. That argument, moreover, has not been preserved for our review. See Newman v. State, 65
Md. App. 85, 93 (1985) (“when a party volunteers the grounds on which he relies for his objection, he
ordinarily waives dl grounds not mentioned, and preserves for review only those sated”). We note,
however, that Tyler's satement was never actudly recelved into evidence.

Page 34 of 40



9). The stinmulus used to refresh the witness’ nenory can be
al nost anything. See Germain v. State, 363 MJ. 511, 533-35
(quoting Judge Learned Hand in Unites States v. Rappy, 157
F.2d 964, 967 (2d Cir. 1946), “Anything may in fact revive a
menory: a song, a scent, a photograph, and allusion, even a
past statement known to be false.”). The reason for giving an
attorney a |l arge anount of freedomto refresh a w tness’
recollection is because the witness’ testinony is the
evi dence, not the actual stinulus. Baker v. State, 35 M.
App. 593, 598-99 (1977). Accordingly, the stinmulus cannot be
i ntroduced into evidence by the party that uses it to refresh
recol l ection. 1d.

It is true that in sone instances counsel may refresh a
Wi tness’ recollection even when the wi tness does not admt to
any menory failure. In Oken v. State, 327 Ml. 628 (1993), a
State’s witness had testified to a particul ar address, giVving
the specific building nunmber. The prosecutor showed the
witness a police report, which indicated a different nunber,
and the witness corrected hinself. The Oken Court held that
the trial judge did not abuse his discretion in permtting the
use of the report because (1) all participants, including
def ense counsel, believed the witness’ testinmony on direct was

erroneous; (2) it was the witness’ revived testinony that cane
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into evidence, not the report; and (3)“the State did not use
t he docunent to refresh Gidden's menory in order to get into
evi dence ot herw se inadm ssible evidence, for at no tine did
the prosecutor ever attenpt to introduce the police report

into evidence.” Id. at 674 (enphasis added).

In Germain, supra, 363 Ml. at 536-37, the Court of
Appeal s quoted a passage fromthe United States Suprene

Court’s decision in United States v. Socony-Vacuum G | Co.

310 U. S. 150(1940), noting that while grand jury testinony may

be utilized to refresh a witness' recoll ection,

[i]f the record showed that the refreshing
mat eri al was deliberately used for purposes not
material to the issues but to arouse the passions of
the jurors, so that an objective appraisal of the
evi dence was unlikely, there would be reversible
error. Likewi se there would be error where under
the pretext of refreshing a witness’ recoll ection,
the prior testinony was introduced as evi dence.
Rosenthal v. United States, 248 F. 684, 686. But
here the grand jury testinmony was used sinmply to
refresh the recollection on material facts, New York
& Col orado M ning Syndicate & Co. v. Fraser, 130
U.S. 611, not as independent affirmative evidence.
Bates v. Preble, 151 U. S. 149. Furthernore, it was
not used for inmpeachment purposes .

Socony-Vacuum G| Co., 310 U.S. at 234 (enphasis added).

In Goings v. United States, 377 F.2d 753 (1967), the
Court of Appeals for the Eighth Circuit held that the
governnment inperm ssibly used a witness’ prior statenent under
t he guise of refreshing a witness’ recollection. Id. at 758.

The governnent read to its own wi tness every sentence of an
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i nadnm ssabl e statenent and then asked whether the information

contained in it was correct. The Goings Court stated that,

if a party can offer a previously given statenent to
substitute for a witness's testinmony under the guise
of "refreshing recollection,” the whol e adversary
system of trial nust be revised. The evil of this
practice hardly merits discussion. The evil is no

| ess when an attorney can read the statenent in the
presence of the jury and thereby substitute his
spoken word for the witten docunent.

ld. at 760(citation and footnote omtted). The appellate
court, therefore, reversed and remanded for a new trial. I d.

at 763.

In Elmer v. State, 353 Md. 1 (1999), the Court of Appeals

not ed:

It is msconduct for a |lawer to inject
i nadm ssible matters before a jury by asking a
guestion that suggests its own otherw se
i nadm ssi bl e answer, "hoping that the jury will draw
the i ntended nmeaning fromthe question itself . . .
." C. WOLFRAM MODERN LEGAL ETHICS, § 12.1.2, at 623
(1986). As to prosecutors, a prosecutor may not ask
a question "which inplies a factual predicate which
t he exam ner knows he cannot support by evidence . .
. ." United States v. Elizondo, 920 F.2d 1308, 1313
(7th Cir. 1990) (quoting United States v. Harris,
542 F.2d 1283, 1307 (7th Cir. 1976)); United States
v. Meeker, 558 F.2d 387, 389 (7th Cir. 1977); see
al so, NATI ONAL PROSECUTI ON STANDARDS § 77.2, at 211
(2d. ed. 1991) (hereinafter PROSECUTI ON STANDARDS)
(" Counsel should not ask a question which inplies
t he existence of a factual predicate which he knows
to be untrue or has no reasonabl e objective basis
for believing is true."); AMERI CAN BAR ASSOCI ATI ON
STANDARDS FOR CRI M NAL JUSTI CE, PROSECUTI ON
FUNCTI ON, Standard 3-5.7(d), at 103 (3d. ed. 1993)
(herei nafter ABA STANDARDS) ("A prosecutor should
not ask a question which inplies the existence of a
factual predicate for which a good faith belief is
lacking."). "A lawer who has no reason to believe
that a matter is subject to proof may not, by
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pursuing the matter in exam ning a wtness .
attenmpt to create the inpression that the matter is
factual . WOLFRAM 8§ 12.1.2, at 623. The problem
is that whether the question is answered or not, the
jury has been alerted to the fact which the question
assunmes. |d.

ld. at 13.

In this case, the State inperm ssibly used Tyler’s
statenment under the guise of refreshing Omens’ nenory. Owens’
testimony was offered to prove that appellant was not at the
scenes of the crinmes on the night in question. Although
Tyler’s statenent was never formally received into evidence,
the clear inplication to the jury was that Tyler had told the
police that Ownens had played a role in the robbery of
Dom nic’'s Pizza. The State should not have been permtted to
use Tyler’s statenent to introduce otherw se inadm ssable
evidence. When the prosecutor noved to introduce Tyler’s
statenment, and then wi thdrew that notion after appellant
objected, the circuit court should have taken appropriate
remedi al measures. Those renedi al measures shoul d have
included a curative instruction.

Harm ess Error
We are persuaded beyond a reasonabl e doubt that the

errors relating to Tyler’s statenent were harml ess. '’

17 “‘Every error committed by atrial court is not grounds for anew tria. Reversible error will
be found and anew trid warranted only if the error was likely to have affected the verdict below . . . .
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Appellant’s theory of the case was that the incrimnating

evi dence had been placed in the back seat of the cab by two
Spani sh men, who Tyl er picked up while he was driving the cab,
and who made an abrupt exist fromthe cab shortly before it
was spotted by Oficer Carter. Owens testified that appell ant
was i ntoxicated, had fallen asleep in the back seat of the cab
before Tyl er stopped the cab to pick up the Spanish nmen, was
asl eep during the entire period of time that the Spanish nen
were in the cab, and was unaware that the Spanish men were
ever in the cab. In light of that testinony, which did not
explain the cash spilling out of appellant’s sweatshirt and/or
the incrimnating statements made by appellant,® we are
persuaded beyond a reasonabl e doubt that there is no
reasonabl e possibility that the State’s inproper use of
Tyler’s statenent contributed in any way “to the rendition the
guilty verdict[s at issue in this appeal].” Dorsey v. State,
276 Md. 638, 659 (1976).

In Parks v. State, 47 M. App. 141 (1981), Judge Lowe

If [the error] is merely harmless error, [then] the judgment will and.’" Conyersv. State, 354 Md.

132 (1999) (quoting 5 LYNN MCLAIN, MARYLAND EVIDENCE § 103.22, at 49).
Nevertheless, this error must be harmless beyond a reasonable doubt. Dorsey v. Sate, 276 Md. 638,
656 (1976).

18 The jurors received evidence that after appellant was arrested, he stated that he was thinking
about grabbing the gun as the officers gpproached the cab, and that his “brother had nothing to do with
it”
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not ed that prosecutorial overreaching nmay require a new trial:

The evidentiary issue in the case
before us exenplifies a tendency of sone
prosecutors who “overtry” their cases
i ntendi ng, perhaps, to err if at all on the
side of prudence. But too nmuch is not
al ways prudent. A careful carpenter, for
example, will resist the tenptation to add
that one last nail which will frequently
split the board, weakening, rather than
reinforcing, the structure he is trying to
build. A careful |awer also knows when to
stop hammering, although the hairline
fractures are not always i mediately
appar ent.

ld. at 142. 1In the case at bar, the fractures should have
been i mmedi ately apparent to the prosecutor and to the circuit
court. Having expl ai ned why appellant is not entitled to a new
trial in the case at bar, we wish to make it clear that a new
trial will ordinarily be required when a prosecutor

i nperm ssibly uses the pretext of refreshing a witness’
recollection in order to present otherw se inadm ssible

evi dence.

JUDGVENT AFFI RVED;, APPELLANT
TO PAY THE COSTS.
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