The State of Maryland Central Collection Unit (CCU), the
appellant, filed a conplaint in the Grcuit Court for Baltinore
County seeki ng paynent for workers' conpensation insurance prem ums
all egedly owed by DLD Associates Limted Partnership (DLD), the
appellee, to the Injured Wrkers' Insurance Fund (IWF). The trial
court granted DLD s notion to dismss the conplaint, and this
appeal ensued. The trial court did not specify what grounds argued
by DLD formed the basis for its decision to grant DLD s Mdtion to
Dismss, and therefore, this Court nust address the follow ng
gquesti ons:

1. Did the trial court err in finding
that the Injured Wirker's | nsurance
Fund is not an instrunentality of
the State of Maryland for the
pur poses of t he statute of
[imtations?

2. If IWF is an instrunentality of the
State, did the trial court err in
finding that the Legislature has
wai ved its sovereign immunity as to
the statute of [imtations on
witten contracts?

3. Did the trial court err in finding
that the State of Maryland Centra
Collection Unit was not the real
party in interest?

Factual Background

On or about February 25, 1991, DLD applied for a workers'
conpensation insurance policy with IWF. The coverage was
effective on January 1, 1991, and coverage ceased on July 27, 1991,
when the policy was cancelled. CCU alleges that at the tine the

policy was cancelled by IWF, DLD continued to owe a balance. On
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May 11, 1992, a letter was sent by the Ofice of the Attorney
General instructing DLD that it owed $25,117.27 to IWF, and that
if that sum were not paid within five days, the account would be
turned over to CCU for further action.

On Septenber 29, 1995, CCU filed a conplaint in the Grcuit
Court for Baltinore County seeking to recover unpaid workers'
conpensati on i nsurance prem uns, in the anmount of $25,117.27, and
collection/attorney fees in the anmount of $4,280.14, allegedly owed
by DLD to IWF. CCU contended that, as the statutory assignee of
IWF, it was entitled to bring this action. On Cctober 25, 1995,
DLD filed a Motion to Dismss, arguing that (1) IWF is not a state
agency, and as such, the three-year statute of limtations would
apply and would tine bar CCU s conplaint, (2) even if IWF is a
state agency, sovereign immunity has been waived as to the statute
of limtations involving contracts, and thus, CCU s conplaint is
still tinme-barred, and (3) CCUis not the real party in interest.
The trial court, thereafter, entered an order granting DLD s
not i on.

| WF AS AN | NSTRUVENTALI TY OF THE STATE
FOR PURPCSES OF THE STATUTE OF LI M TATI ONS

This Court is once again asked to revisit the issue of
sovereign imunity. As has been oft repeated,
[t]he doctrine of sovereign immunity from

suit, rooted in the ancient comobn law, is
firmMy enbedded in the law of Maryland.
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Al though originally based on the tenet that
"the King can do no wong," the doctrine is
presently viewed as a rule of policy which
protects t he State from bur densone
interference with its governnental functions
and preserves its control over State agencies
and funds.

Katz v. Washington Sub. San. Commin, 284 M. 503, 507, 397 A 2d

1027, 1030 (1979) (citations omtted). Sovereign immunity is not
only applicable to the State itself, but also to its agencies and
instrunmentalities, unless the Legislature has waived immunity

directly or by necessary inplication. Godwin v. County Commrs,

256 Md. 326, 334, 260 A 2d 295, 299 (1970); Katz, 284 Ml. at 507-
08, 397 A 2d at 1030. Thus, whether | WF enjoys sovereign immunity
hi nges on the answer to the question: Is ITWF an agency or
instrunmentality of the State? The inportance of the answer to this
question lies in the fact that neither "the statute of limtations
nor |aches applies to the State when it sues in its sovereign

capacity inits own courts.” Cent. Collection v. Gettes, 321 M.

671, 675, 584 A 2d 689, 691 (1991). Therefore, if this question
yields an answer in the affirmative, absent a finding that
sovereign i munity has been wai ved by the Legislature, DLD will not
be permtted to raise the statute of limtations defense.
"[Tlhere is no single test for determning whether a
statutorily-established entity is an agency or instrunmentality of
the State for a particular purpose. All aspects of the
interrelationship between the State and the statutorily-established

entity nust be examned in order to determine its status."” A.S.
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Abel|l Pub. Co. v. Mezzanote, 297 MI. 26, 35, 464 A 2d 1068, 1072

(1983). See also, O& B, Inc. v. MI.-Nat'l Cap. P & P, 279 M.

459, 462, 369 A 2d 553, 555 (1977). The appellee stresses to this
Court, however, that the Legislature has taken the "guess-work" out
of the process of determning IWF s status. The appell ee argues

that Ml. Code Ann., Lab. & Enp. 8§ 10-105 (1991 & Supp. 1996), which

states that IWF "is independent of all State units," effectively
expresses the Legislature's determnation that IWF is not an
agency or instrunentality of the State. W disagree.

We construe the phrase "independent of all State units" as the
Legi slature's expressed intent to have | WF operate independently
of other governnental departnents or agencies, and not as an
expressed intent to disavow IWF, inits own right, as an agency or
instrunentality of the State. I ndeed, the intent that this
| anguage be one of separation rather than exclusion is evident in
the fact that simlar |anguage has been used in other situations,
albeit with nore clarity, to express the desire of the Legislature
to have an agency or instrumentality act independently of other

units of government. See Lab. & Enp. § 9-301 (The Workers'

Conpensati on Comm ssion is characterized as "an independent unit of

the State governnent."); Ml. Code Ann., State Fin. & Proc. § 5-102

(1995) (The O fice of Planning is characterized as "a separate unit

of the State of Maryland."), MI. Code Ann., State Gov't § 9-906

(1995 & Supp. 1996) (The Maryl and Veterans Conm ssion treated as

"an i ndependent unit, and except by statute, may not be nmade a part
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of another unit of the State governnent."); State Gov't 8 9-1602

(The O fice of Admnistrative Hearings nade "an independent unit in
t he Executive Branch of State governnent."); M. Ann. Code, Fin.
Inst. 813-702(c) (Supp. 1995) (The Maryland Stadium Authority
classified as "an independent unit in the Executive Branch of State
Governnent."). W conclude, therefore, that the Legislature has
not expressly addressed whether IWF is an agency or
instrunmentality of the State. Nevertheless, we recognize that the
failure of the General Assenbly to designate | WF as an agency or
instrunentality does not preclude a finding that IWF is an agency
or instrumentality of the State. |Indeed,

on some occasions, the Ceneral Assenbly has

expressly characterized certain entities that

it has established as State "agenc[ies]." :

. Oher entities established by the Genera

Assenbly have been expressly characterized as

"not a departnent, agency, or instrunentality

of the State." In sone cases, the Cenera

Assenbly has not expressly stated whether an

entity that it has established is or is not an

agency or instrunentality of the State. :

Whet her such an entity is characterized as an

agency or instrunmentality of the State for a

particul ar purpose depends on the facts.
A S Abell, 297 MI. at 39, 464 A 2d at 1074-75 (citations omtted).
A consideration of the entire relationship between IWF and the
State leads this Court to conclude that IWF is an agency or
instrunmentality of the State.

| WF was established by the Legislature, and continues to be

extensively controlled by state statute. Lab. & Enp. 8§ 10-101, et.

seq. In creating IWF, the Legislature subjected IWF to various
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| aws that are designed to apply to agencies or instrunentalities of
government. For exanple, IWF is classified by statute as a public
body for purposes of the Open Meetings Act, and is subject to the

Maryl and Public Ethics Law. Lab. & Enp. 8§ 10-105(b)(2). IWF is

subject to State Gov't 88 10-611 to 10-628, which govern access to

public records. Interestingly, public records are defined by the

Legi slature as records "nade by a unit or instrunentality of the

State governnment or of a political subdivision or received by the

unit or instrunmentality in connection with the transaction of

public business." State Gov't 8§ 10-611(f)(1)(i) (enphasis added).

The Legislature has expressly subjected IWF to Title 12 of the
State CGovernnent Article, which directly deals wth sovereign
immunity and liability of state agencies, instrunentalities, and

personnel . Lab. & Enp. 8§ 10-105(b)(2)(iit1). | WF al so enjoys

speci al property tax exenption status enjoyed by the State. Lab.
& Enp. 8 10-105(b)(3). Therefore, by subjecting IWF to various
statutes that apply only to State agencies or instrunentalities,
the Legislature has inplicitly acknow edged that IWF is an agency
or instrunmentality of the State.

Mor eover, the managenent and the financial operation of IWF
indicates that it is a state agency or instrunmentality. As to the
managenent of IWF, the Governor, with the advice and consent of
t he Senate, appoints all seven nenbers of the Board, and nmay renove

a nmenber of the Board for inconpetence or m sconduct. Lab. & Enp.

8§ 10-110(a) & (e). Each nenber of the Board is required to be a
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citizen of the State, and to take the oath required by Article I,

8§ 9 of the Maryland Constitution. Lab. & Enp. 8§ 10-110(b)-(c).

The Board is required to prepare capital and operating budgets, and
submt those budgets to the Senate Budget and Taxation Conmttee
and the House Appropriations Commttee for informational purposes.

Lab. & Enp. 8§ 10-120(b). The Board is also required to submt an

annual report to the Governor, describing in detail such things as
the grom h of the Fund, changes in prem uns earned, and nunber of

policyhol ders. Lab. & Enp. 8§ 10-126(a). The manner of conducting

business is set forth in detail by statute, i ncl udi ng
consi derations that nust be nmade in creating a schedul e of prem um
rates, assigning enployers to a certain hazard class, nethods of
i ssuing policies and collecting prem uns, and cancelling policies.

See Lab. & Enp. 88 10-130 to 10-138. Finally, the Legislature may

end IWF s very existence, and if done, dispose with IWF s assets

as it sees fit. Lab. & Enp. 8§ 10-127.

As to IWF s financial operations, the State Treasurer is
designated as the custodi an of the Fund, and in an apparent effort
to keep IWF an independent unit, the Treasurer is required to keep

the Fund separate from State noney. Lab. & Enp. 8§ 10-119. The

"Fund" consists not only of premuns for insurance that IWF
i ssues, but income frominvestnents that the State Treasurer mnakes
for IWF and noney collected fromIWF s debtors by the Attorney

General. Lab. & Enp. § 10-118(a). The State Treasurer, in fact,

controls how IWF' s noney is maintained, and when that noney is
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di sbursed. See Lab. & Enp. 88 10-122 & 10-124. A Legislative

Audi tor conducts a fiscal audit of the accounts and transactions
made by IWF each year and a conpliance audit of these sane

accounts every two years. Lab. & Enp. 8§ 10-125(a)(1). Moreover,

every three years, a statutory audit is conducted that requires the

auditor to review, inter alia, the average length of tine to

process a claim the percentage of clains contested, and whet her
IWF unfairly discrimnates between individuals of the sane cl ass

and hazard | evel. Lab. & Enp. 8§ 10-125(a)(2). The results of

these audits are then submtted to the Governor and the Legislative
Policy Commttee.

The appel | ee points out several aspects of "self-control” IWF
enj oys, and argues that IWF s ability to act independently
denonstrates a |lack of State control. For exanple, the appellee
notes that IWF s staff is exenpt fromclassified service and that
staff conpensation is determ ned by the Board. Wile this may be
true, the State need not enjoy conplete control over the entity in
order for that entity to be considered an instrunentality or agency

of the State. See A.S. Abell, 297 MI. at 35-36, 464 A 2d at 1072.

Based on the entire relationship that we have set forth, we hold
that IWF is a state agency or instrunentality for purposes of
sovereign immunity. The ability of IWF to control its operations
i n some respects does not negate the extensive State controls that

do exi st.
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1.
WAl VER OF SOVEREI GN | MMUNI TY AS TO THE
STATUTE OF LI M TATI ON | NVOLVI NG CONTRACT ACTI ONS

The appellee, in support of its Mdtion to D smss, argues that
even if IWF is a state agency or instrunentality, IWF is still
subject to the statute of limtations because the Legislature has
specifically waived sovereign immunity as to the type of contract
action involved in this case. The appellee refers to Title 12 of
the State Government Article, which provides:

Except as otherw se expressly provided by a
law of the State, the State, its officers, and
its units mary not raise the defense of
sovereign imunity in a contract action, in a
court of the State, based on a witten
contract that an official or enpl oyee executed
for the State or 1 of its units while the
official or enployee was acting wthin the
scope of the authority of the official or
enpl oyee.

State Gov't § 12-201(a) (enphasis added). Fromthis |anguage, the

appel l ee reasons that IWF is not permtted to sue on a witten
contract where the action is barred under the appropriate statute
of limtations for that action, which is three years pursuant to

Ml. Code Ann., Cs. & Jud. Proc. 8§ 5-101 (1995). W disagree with

the appellee's claim that the Legislature has waived sovereign
immunity in this situation

CGeneral ly, we have explained that "[s]overeign immunity is the
comon | aw doctrine that protects the State fromsuit without its
consent. Therefore, absent a legislative waiver of immunity, suit

does not lie against the State or any of its agencies." Dept. of
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Public Safety v. ARA Health Serv., Inc., 107 M. App. 445, 457, 668

A 2d 960, 966 (1995), cert. granted, 341 M. 522 (1996) (citations

omtted). Moreover, we have stated that "[a]s a statute in
derogation of comon law, S.G § 12-201(a) nust be strictly
construed. Such a strict construction conports with the general
rule that, since the General Assenbly should not be deened lightly
to give away the State's imunity, statutory exceptions to
sovereign immunity nust be narrowmy construed.” ARA, 107 M. App.
at 457, 668 A 2d at 966. Finally, "[i]n examning a statute to
determ ne whether it effectively waives imunity, we strive to
effectuate the intent of the legislation.” Katz, 284 M. at 513,
397 A 2d at 1032. W interpret S.G 812-201(a) as the
Legislature's effort to waive the State's sovereign imunity solely
when the State is a defendant in an action based upon a witten
contract.

| ndeed, without this waiver, no party could maintain a breach
of contract action against the State. This waiver, however, does
not concern the benefits enjoyed by the State as a plaintiff in a
contract action under principles of sovereign imunity. |ndeed,
the statute provides that the State "may not raise the defense of
sovereign immunity in a contract action.”" |In this case, the State
iIs not attenpting to use sovereign inmmunity as a shield, i.e., a
defense, but rather, is seeking to maintain an action that, w thout

t he benefit of sovereign immunity, would be barred, i.e., a sword.
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There is no indication that the Legislature ever intended to waive
its protection as a plaintiff in such a contract action, but
rather, the plain |anguage of the statute evidences the
Legislature's clear intention only to waive that protection it
woul d ot herwi se enjoy as a defendant.

We hold, therefore, that IWF s claimis not barred by the
statute of limtations as there has been no express waiver by the
Legi sl ature of sovereign inmunity in this type of situation. "W
have consistently declined to abrogate sovereign imunity by

judicial fiat,”" Dep't of Natural Resources v. Wlsh, 308 Ml. 54,

59, 521 A 2d 313, 315 (1986), and we decline to do so again.

L.
CCU AS THE REAL PARTY | N | NTEREST

Finally, DLD argues that dismssal of the action was
appropri ate because the real party in interest was not prosecuting
the action. Mryland Rule 2-201 provides:

Every action shall be prosecuted in the nane
of the real party in interest, except that an
executor, adm ni strator, personal
representative, guardian, bailee, trustee of
an express trust, person with whom or in whose
nane a contract has been made for the benefit
of <creditors, or a person authorized by
statute or rule nmay bring an action wthout
joining persons for whom the action is

br ought .

Mi. Rule 2-201 (enphasis added). The specific question to be
answered, therefore, is whether CCU is authorized by statute to

bring this action.
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CCUis a unit of the Departnent of Budget and Managenent, and

is represented by the Attorney Ceneral's Ofice. Md. Code Ann.
State Fin. & Proc. § 3-301 & 3-206 (1995 & Supp. 1996). CCU s

collection responsibilities are as foll ows:

Except as ot herw se provi ded in
subsection (b) of this section or in other
| aw, t he Central Col I ection Uni t IS

responsible for the collection of each
del i nquent account or other debt that is owed
to the State or any of its officials or units.

State Fin. & Proc. 8 3-302(a)(1). This section further provides:

An official or uni t of the State

gover nnent shal | refer to the Central
Collection Unit each debt for which the
Central Col |l ection Uni t has col l ection

responsi bility under this subsection and may
not settle the debt.

State Fin. & Proc. 8 3-302(a)(2). CCU, therefore, is the State

unit generally assigned to bring actions to collect noney owed by
private parties to the various state agencies or instrunentalities.
Whether CCU is permtted to bring such an action on behalf of IWF
necessarily depends on whether there is any specific |anguage
affecting IWF that would negate CCU from engaging in its nornma
duti es.
The Labor and Enpl oynment Article, which governs the operations

of IWF, provides that,

the Board, the President of the Fund, or the

Executive Vice President of the Fund may . . .

refer to the Attorney CGeneral, for collection,

the debt of any policyhol der whose insurance
is being cancell ed under this paraagraph.
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Lab. & Enp. 8§ 10-133(b)(ii) (enphasis added). The statute al so

provides that the Attorney General may sue, in the name of the
Fund, to collect the debt. The Board of IWF is directed to
"appoint or enploy attorneys to advise and represent the Fund in
all legal matters and, where necessary, to sue or defend suits in

the nane of the Fund." Lab. & Enp. § 10-113.

We do not read these statutes as contraveni ng those addressing
CCU s collection responsibilities. IWF is permtted to refer a
debt to the Attorney Ceneral for collection, and that office "my"
sue in the nane of IWF. Necessarily, the Attorney GCeneral's
O fice could elect not to sue in the nanme of IWF, and pursue the
action as CCU. Indeed, both CCU and I WF are represented by the
Attorney GCeneral, and there is sinply no indication that IWF is
not permtted to enjoy the benefit of having its debts collected by
the Attorney CGeneral under the nane CCU. W hold, therefore, that
the CCU is an appropriate "real party in interest,” and di sm ssal
on this ground is inproper.

JUDGMVENT OF THE CIRCU T COURT
FOR BALTI MORE COUNTY REVERSED
COSTS TO BE PAI D BY APPELLEE
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