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On 13 January 1995, appellant, Lawence Joseph Wl ker, was
convicted by a jury in the Crcuit Court for Mntgonmery County of
robbery with a dangerous and deadly weapon. He was sentenced to
fifteen years inprisonnent. In this tinely appeal, appellant
presents the follow ng question for our consideration: Did the
trial court err in admtting hearsay evi dence?

EACTS

At trial on 12 January 1995, the State called Robin Hamond
Wal ker ("Ms. Walker") as a witness. Ms. Walker testified that
she was appellant's wife, having been married to himon 1 Septenber
1994. She indicated that although she was subpoenaed by the State
to testify in this case, she was invoking her spousal privilege not
to testify agai nst her husband.?

At this point, the State, in a nmotion in |limne, requested the
circuit court to admt into evidence several witten, signed
statenents that Ms. Wil ker gave to police officers concerning a
series of robberies commtted by appellant, her then boyfriend.
The State argued that the statenments should be admtted

into evidence as inherently reliable hearsay statenents

made by [Ms.] Walker to the police at the tinme in the

hopes of obtaining some help for [appellant].

In response, appellant's counsel indicated, and the State agreed,

For conveni ence, Robin Hanmmond Wal ker is referred to as "Ms.
Wal ker" throughout this opinion even though she may not have been
married to appellant at the tinme being discussed.



t hat

[1]t is ny understanding that when the statenents were

made . . . [Ms.] Walker indicated at the time that she

was doi ng this because she wanted [appellant] to get sone

help for his drug problem
Appel  ant' s counsel then asserted that these statenents shoul d not
be admtted because they were hearsay that did not fall into an

exception to the exclusionary rule. Specifically he argued as

foll ows:
[ Now, unless there is an exception, | think universally
the rule is it does not come in. | think the State has

to show the Court a basis, other than the fact that says

| submt it because it is inherently reliable. They

have to show you sonet hing other than that. They have to

show you a basis for this to cone in.

After inmplicitly recognizing that Ms. Walker's statenments did
not fall within the "firmy rooted" hearsay exceptions, the trial
judge noted that "if you want to |look for an exception with the
hearsay rule then turn to [Rule 5-804 since] she is unavailable."
He explained that it was clear that Ms. Wl ker was unavail abl e
because she exercised her privilege not to testify against her
husband. Then, on his own initiative, the trial judge ruled that
Ms. Walker's statenents canme in under Rule 5-804(b)(5), the
resi dual exception, stating:

[ U nder exceptional circunmstances the foll ow ng are not

excl uded even though the declarant is unavailable as a

witness: a) the statenent is offered as evidence of a

material fact -- here it clearly is; b) the statenent is

nore probative on the point for which it is offered than
any other evidence which the proponent can procure

t hr ough reasonable efforts. . . . [Tlhe victimin this
case is nore likely than not unable to identify his
assailant in this case . . . [; c¢)] the general purpose



of these rules in the interest of justice will best be
served by adm ssion of these statenents into evidence.

The trial judge explained further that he saw

no indicia that this statenment would be unreliable. 1In

fact, it would appear to ne to be a reliable statenent.

For what possi bl e purpose would this woman have nade the

statenment to the police officers inplicating her

boyfriend, but for the fact to get himhelp, and that is

not a reason to inplicate soneone, to get himhelp in a

crine.

Thereafter, Jose Iraheta ("lraheta") testified that on 10 June
1994 at approxinmately 4:.00 a.m, while riding his bicycle to work
on Tw nbrook Parkway in Rockville, a man (the "assailant")
approached him and pushed himto the ground. The assailant then
pi cked him up by the collar, put a knife to his stomach, and
demanded his wallet. Iraheta indicated that he gave the assail ant
his wallet which contained $60. After taking the noney, the
assailant returned the wallet, and Iraheta was allowed to | eave.

| rahet a expl ai ned that he subsequently called the police, who
arrived approximately fifteen mnutes after the robbery. He
testified that he told the police that the assailant was an
African- Anerican male "about [his] height, kind of heavy
[ who] was using a type of sweater, a green sweater wth a hood
covering the head." On cross-exam nation, |raheta acknow edged
that he did not see his assailant's face.

Oficer lvan Langford ("Langford") next testified that

sonetinme after 10 June and before 15 June 1994 "a friend of [Ms.

Wal ker's] had her page [him because . . . [s]he was having



probl ens, and she wanted to talk." In response, Langford indicated
that he net Ms. Walker? at a shelter in Rockville where he
received "sone information which [he] turned over to [Detective
Klarko]." Wile giving this information to Detective Klarko, he
received a page from Ms. Walker. Langford testified that after
calling Ms. WAl ker, he gave the phone to Detective Kl arko who then
proceeded to speak with her.

Detective Richard Klarko ("Klarko") testified that, in the
early part of June during a neeting wwth Oficer Langford, he spoke
wth Ms. Wilker on the telephone. After this tel ephone
conversation, he and Detective Bauers met with Ms. Wl ker at her
parents' residence for about an hour and a half on 15 June 1994
begi nning at approximately 6:00 p.m Ms. Walker's father was al so
present during this nmeeting. Over a continuing objection, Klarko
expl ained that Ms. Wl ker had information concerning "an incident
that had occurred . . . the day before, in which [appellant] had
i ndicated that he had conmtted a robbery" and that he had reduced
what she had said to witing. After refreshing his nenory, Klarko
testified as follows:

She indicated to ne -- [Ms. Walker] indicated to ne on

June 11th she and [appel |l ant] were wal ki ng on Twi nbr ook

Parkway. At some point in tinme during this wal king al ong

Twi nbrook Parkway a Montgonery County Police cruiser

passed them

At such time [appellant] hung his head down low as if to

2As indicated, at this point and until 1 Septenber 1994, Ms.
VWl ker was appellant's girlfriend, not his wfe.
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hide his face. [Ms. Wil ker] indicated why or questioned
him as to why he was doing this, and he said well, |
commtted a robbery |l ast night and they m ght see ne.

He then went on to describe to [Ms. Walker] . . . an
i ncident where he had approached a Hi spanic nale and
robbed him of $60 cash. At that tine he was wearing a
green hooded sweatshirt, and the hooded sweatshirt was
pul | ed over his face. [ Appel l ant] indicated to [Ms.
Wal ker] that he didn't know if the person who he had
robbed on Twi nbrook Parkway woul d recogni ze hi m because
his sweatshirt was pulled over his head.

At some point in time during the evening, shortly
thereafter the robbery, after he had taken the $60 from
this Hispanic male, [appellant] threw the sweatshirt

whi ch he was wearing and had used to conceal his face in

the area off Tw nbrook Parkway.

At that point, which was the next day when he was

di scussing this matter with [Ms. Wal ker] he said wait a

mnute, | will be right back, and he went off behind sone

apartnents, retrieved a green hooded sweatshirt and then
proceeded to throw it into a dunpster along Tw nbrook

Par kway .

Klarko testified further that Ms. Wlker read over the
statenent and was given an opportunity to nmake any necessary
corrections or additions to the statenent. Wi |l e doing so, she
signed each page, put her initials at the bottom of each page, and
signed the end of the statenent. Over objection, the State
i ntroduced Ms. Walker's statement to Klarko as State's Exhibit No.
1. In addition to repeating Klarko's testinony regardi ng what Ms.
Wal ker had told him about the robbery, this statenent indicated
that Ms. \Wal ker has

known [appel |l ant] since 1989. W' ve been |iving together
of f and on since then. About March 9th | noved out of

the apartnment he and I were living at. | noved down to
the shelter . . . |I've stayed there since then. | still
see [appellant] regularly. He had noved . . . [to] his
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mons house down on Twi nbrook Pkwy. | take the kids down

to see him It was the 11th [when appellant,] nme and ny

daughter were wal ki ng al ong Twi nbrook Pkwy. |t was about

10:00 a.m [The statenent then described the robbery.].
Because this statenent contained sone information that was rul ed
inadm ssible at trial, certain portions were redacted. An
uncensored copy was submtted by the State for identification only
as Exhibit No. 3. This uncensored copy contained information that
"[t]he last nonth or so [appellant has] been doing nore crack
cocai ne than usual"” and "I noved out of the apartnent he and | were
living at because | couldn't handle his drug use . . . [i]t was a
bad i nfl uence on the kids."

On cross-exam nation, Klarko acknow edged that Ms. Wl ker
told himthat she and appellant |ived together until Ms. Wl ker
nmoved out because she could not handle the situation wth
appel | ant . Klarko testified that he did not recall whether Ms.
Wal ker said that she wanted to get appellant sonme kind of help.

Detective Jane Bauers ("Bauers") testified that on 15 June
1994 at approximately 5:30 p.m she acconpanied Klarko to Ms.
Wal ker's parents' residence. Over a continuing objection, Bauers

testified that Ms. Wal ker told her that

on the 11th that [appellant] had robbed soneone the
previ ous ni ght, which would have been June 10th of $60.

* * *

[ Appel l ant] told her that he pulled the victinms wallet
out of the back of the victims pants. He told her he
was wearing a green sweatshirt with a hood at the tinme of
t he robbery.



Then on the next day, June 12, 1994, they were in front
of the Halpine View Apartnents down in Tw nbrook at
approximately 2:00 p.m in the afternoon and [appell ant]
told her that he had discarded that green sweatshirt that
he wore during the robbery and now he had to get it back.

She told ne that [appellant] went behind the apartnent

conpl ex which is in Hal pi ne View She did not acconpany

him She waited. About three mnutes |ater he canme back

hol ding a dark green sweatshirt. He threw the green

sweatshirt into the conplex's dunpster. He also told her

t hat he used mace on soneone.

Bauers indicated that she wote down Ms. Wil ker's statenent.
After doing so, she read the statenent back to Ms. \Wal ker and gave
her the opportunity to nake changes to it. Ms. Wil ker signed the
statenent w thout making any changes. Over objection, the State
introduced Ms. Walker's statenment as State's Exhibit No. 2.® This
statenent tracked Bauers's testinony as to what Ms. Wil ker had
told her.

After the State rested, wth regard to Ms. Wilker's
statenents, appellant's counsel argued as foll ows:

my argunent . . . is going to be based on the hearsay

nature of these itenms, the sane argunent that | nade

bef ore concerning the hearsay nature. | think they are

i nappropriate, and | don't think they should be admtted

at all. 1 think they are inherently unreliable.

They are, | think, being admtted in violation of our

Rul es of Evidence and specifically 5-803(24), and | would

ask that the Court reconsider its decision and deny the

State the opportunity to use those.

In response, the trial judge stated "for the reasons | gave earlier

®Because this statenent al so contained sone information that
was ruled inadm ssible at trial, certain portions were redacted.
An uncensored copy of the statenent was submitted by the State for
identification only as Exhibit No. 4.
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| will deny the notion."

DI SCUSSI ON

l.

Appel  ant argued in his brief before this Court that the trial
judge erred in admtting Ms. Wl ker's hearsay statenents* under
Maryl and Rul e 5-804(b)(5) because: (1) "the statenents did not fall
within the rare and exceptional circunmstances contenpl ated by the
rule"; and (2) "the statenents did not qualify as having
‘circunstantial guarantees of trustworthiness.'" Alternatively,
appel l ant asserted for the first tine in this case in his reply
brief that Maryland "Rule 5-804(b)(5) is not applicable to this
case" and Ms. Wlker's statenents should have been excluded
because they do not fall within any of the hearsay exceptions in
effect prior to 1 July 1994, the date that the rules took effect.

A

St andard of revi ew

Before we begin our analysis of these matters, we note the
scope of review we shall apply in the event we reach the matter of
the circuit court's application of Rule 5-804(b)(5). The Court of

Appeal s, by Order dated 15 Decenber 1993, effective 1 July 1994,

“nitially, we note that Ms. Wlker's statenents fal
squarely within the definition of hearsay because they are
testinony in court, or witten evidence, of a "statenent, other
than one made by the declarant while testifying at the trial or
hearing, offered in evidence to prove the truth of the matter
asserted.” M. Rule 5-801(c). See also Ali v. State, 314 M. 295,
304 (1988) (denonstrating that under pre-Title 5 casel aw hearsay
was simlarly defined).




codified the rules of evidence to be applied in Maryland courts by
adopting Title 5 of the Maryland Rules. These rules included the
adoption of a "residual" or "catch all" exception for reliable,
necessary hearsay in Rules 5-803(b)(24) and 5-804(b)(5).° During
the process of fornulating Title 5,  the Court of Appeals
contenpl ated the standard of review to apply to decisions involving
the residual exception as revealed by Professor MlLain's®
observati on t hat

[t] here was sone discussion at the Court of Appeals’

hearing on Novenber 15, 1993, about the standard of

review of a trial court's adm ssion of hearsay under a

resi dual exception. One of the judges opined that such

a ruling would be reviewed not wunder the abuse of

di scretion standard but by de novo review of whether the

trial judge erred as a matter of law in, in effect

creating a new hearsay exception, applicable to the case

before it.

Lynn McLain, Maryland Rules of Evidence 8§ 2.803.4jj. at 269-70

(1994). W agree with this observation and hold that in review ng

a trial court's adm ssion of hearsay under a residual exception we

" The Evi dence Rul es Subcommittee [of the Standing Committee
on Rul es] had recommended, by a divided vote, that the residua
exceptions not be adopted. The full Commttee had adopted the
subcomm ttee proposal because a notion to reject or anmend the
proposal failed twi ce, also by nearly divided votes." Judge Howard
S. Chasanow and José Felipé Anderson, The Residual Hearsay
Exceptions: Maryland' s Lukewarm Wel cone, 24 U. Balt. L. Rev. 1, 2
n.7 (1994). See also Lynn MlLain, Miryland Rules of Evidence 8§
2.803.4jj. at 268 (1994).

5Pr of essor Lynn McLain served as a Special Reporter assigned
to prepare reports for the Evidence Subcommttee of the Rules
Comm ttee, which was charged with preparing a conprehensive code of
rul es of evidence for Maryl and.



wi |l decide whether the trial judge erred as a matter of law. W
are persuaded to adopt this standard of review because the trial
judge is given broad discretion to admt hearsay that does not fall
within a recognized exception; in essence, creating heretofore
unr ecogni zed hearsay exceptions. A Conmttee note to the newy
codi fied Maryl and Rul es of Evidence recogni zes the substantial role
that trial judges are given in the process of evolving the
resi duary exception, stating:

[ T] he residual exceptions . . . provide for treating new

and presently unanticipated situati ons which denonstrate

a trustworthiness within the spirit of the specifically

stated exceptions. Wthin this framework, roomis |eft

for growth and devel opnent of the | aw of evidence in the

hearsay area, consistently with the broad purposes

expressed in Rule 5-102.
Mi. Rule 5-803 (advisory conmttee note). An error nmade while
acting in this capacity would anount to an error of |aw

Moreover, in order to ensure that such decisions by trial
j udges recei ve neani ngful appellate review, thereby assuring that

uniformty and predictability are present in this new and

devel oping area of the law, we wll apply a de novo review of

whet her the trial judge erred as a matter of law ’

'Qur decision to adopt this standard of review is supported by
the proposed New York evidence code, which expressly urged that
determ nations of the correctness of the adm ssion of hearsay
evi dence under the residual exception are questions of law 1991
Proposed N. Y. Code Evid. 8 806 at 234 (cited in Barbara C Sal ken,
To Codify or Not to Codify -- That is the Question: A Study of New
York's Efforts to Enact an Evidence Code, 58 Brooklyn L. Rev. 641,
681 (1992)). See also Myrna S. Raeder, The Hearsay Rule at Wrk:
Has It Been Abolished De Facto by Judicial D scretion? 76 Mnn. L.
Rev. 507, 517 (1992) (stating that "the appellate decisions
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B

Dd Maryland Rule 5-804(b)(5) apply to this case?

Appel l ant asserts for the first time in his reply brief that
"Maryl and Rul e 5-804(b)(5) is not applicable to this case [because]
Title 5 does not apply . . . the crinme charged was conm tted prior
to July 1, 1994," and the disputed evidence would not have been
adm ssi bl e under the law and rules in effect prior to 1 July 1994.
Appel l ant contends, instead, that the admssibility of Ms.
Wal ker's statenents "is governed by pre-Title 5 law. "

As noted, supra, the Court of Appeals adopted Title 5 by O der
effective 1 July 1994. 1In doing so, Maryland's codified rules of
evi dence were made applicable to "all actions and proceedings in
the courts of this State,”™ with sone exceptions. M. Rule 5-101.
Wth respect to when the rules woul d becone applicable, the O der
st at ed:

[the Rules in Title 5] shall take effect July 1, 1994 and

shall apply in all trials and hearings conmenced on or
after that date; provided, however, that (1) any trial or

[ concerning the residual exceptions] are not offering an effective
stopgate, in part, because they review an adm ssion of such hearsay
for abuse of discretion and harmess error . . . [which has]
infected the review of evidentiary issues concerning questions of
| aw whi ch shoul d be determ ned de novo."). But see, e.g., United
States v. Valdez-Soto, 31 F.3d 1467, 1469-70 (9th GCr. 1994)
(finding that the standard of review of the district court's
adm ssi on of evidence under the Federal Rule of Evidence 803(24),
the federal residual exception, is whether the trial court
commtted an abuse of discretion); State v. Barger, 810 P.2d 191,
193 (Ariz. . App. 1990), petition for review denied, 812 P.2d 628
(Ariz. 1991) (applying the clear abuse of discretion standard to
the review of the trial court's exclusion of evidence under the
resi dual hearsay exception).
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heari ng commrenced prior to July 1, 1994 shall continue to

be governed by the law and Rules in effect on June 30,

1994, and (2) no evidence shall be admtted against a

defendant in a crimnal action in proof of a crine

commtted prior to July 1, 1994, unless that evidence

woul d have been adm ssible under the law and Rules in

effect on June 30, 1994.
This portion of the Order is not contained in the actual text of
Title 5. Rather, it is found in an Editor's note introducing Title
5, as well as in an annotation to Rule 5-101.

In the case sub judice, the trial took place on 12-13 January
1995 and the crinme for which appellant was convicted allegedly
occurred on 10 June 1994. As appellant's |late bl oom ng argunent
goes, if Ms. Walker's statenents would not have been adm ssible
under pre-Title 5 law, Rule 5-804(b)(5) would not have been
appl i cabl e and the hearsay shoul d have been excl uded.

i

WIl we reach appellant's unpreserved issue?

Before delving into this issue, we pause to consider whether
to reach the nerits of this argunent that was clearly unpreserved.
It is apparent from the record that the prosecutor, defense
counsel, and the trial judge did not give any thought specifically
to whet her the hearsay statenents woul d have been adm ssi bl e under
pre-Title 5 law. W recogni ze that our decision whether to reach
this unpreserved issue is limted by the provisions of Mryl and
Rul e 8-131(a), which provides:

[t]he issues of jurisdiction of the trial court over the

subject matter and, unless waived under Rule 2-322, over

a person may be raised in and decided by the appellate

12



court whether or not raised in and decided by the trial
court. Odinarily, the appellate court will not decide
any other issue unless it plainly appears by the record
to have been raised in or decided by the trial court, but
the Court may decide such an issue if necessary or
desirable to quide the trial court or to avoid the
expense and del ay of another appeal.

(Emphasi s added). The primary purpose of this rule is "to ensure

fairness for all parties in a case and to pronote the orderly

adm nistration of |aw State v. Bell, 334 M. 178, 189 (1994)

(citations omtted). Under this rule, an appellate court wll
ordinarily only consider "those issues that were raised or decided
by the trial court, unless the issue concerns the jurisdiction of

the court to hear the matter." County Council of Prince George's

County v. Ofen, 334 M. 499, 508 (1994) (citations omtted).

Al though the Court of Appeals has recognized that an appellate
court possesses discretion to consider matters that were not relied
upon by the trial judge or raised by the parties, "[t]his
discretion . . . is not unbridled.” 1d. at 508-09. In using its
di scretion, the Court in Ofen expl ai ned:

[I1]f an issue does not fall within a comon exception to

the general 'raise or waive' rule, an appellate court

should weigh carefully whether its consideration of an

issue not raised in the lower court is in fact 'necessary

or desirable to guide the trial court or to avoid the

expense and del ay of another appeal' before it exercises

its discretion under Rule 8-131(a).

334 Md. at 510. In Weland v. State, 101 Md. App. 1 (1994), we

recently elaborated on our ability to utilize this limted
exception stating:
[T]he limted exception to what is 'ordinarily' review
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foreclosure '"kicks in" when the case is going to be

remanded in any event, necessarily on the basis of sone

ot her issue that was preserved. . . . Those qualifying

conti ngencies could not even cone into play unless the

case were going to be remanded in any event.

Id. at 34.

We recogni ze that, under this authority, we ordinarily would
not reach this unpreserved issue. In this case, however, the trial
judge overl ooked what ordinarily would be a necessary step in
attenpting to apply the newy codified Maryl and Rul es of Evi dence.
Al t hough we are not excusing this error, we recogni ze that m st akes
in evaluation may occur in the cases considered shortly after the
adoption of a new subtitle of rules. This particular om ssion, of
admtting evidence under Rule 5-804(b)(5) wthout considering
whet her the evidence woul d have been adm ssible under pre-Title 5
law, is so basic that we deemit unwise to leap to a review and
interpretation of this particular rule wthout observing what is
the correct analytical framework that applies under Title 5. An
opi nion reached on the basis of such a faulty nethodol ogy of
anal ysis could have limted precedential value. Mor eover, the
potential for this om ssion to recur in these "transition cases"?

is high because the provisions in the Rule's Order pertaining to

the conditions of applicability are not contained in the text of

8By "transition cases" we nean cases in which a trial occurs
on or after 1 July 1994, but the crine that is subject to
prosecution was allegedly commtted prior to 1 July 1994. Such
cases nmay take sone tine to clear the litigation pipeline, in view
of appeals, reversals, remands, new trials, and the |ike.
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the Title 5 rules thensel ves. I nstead, they are found in an
Editor's note introducing the rules, as well as in an annotation to
Rul e 5-101. Under these circunstances, it would be unwi se for both
trial and appellate courts to explore the envel ope of the residual
exception if a necessary step in the anal ysis goes unaddressed.
As a result, we wll reach the nerits of appellant's
unpreserved argunent in order to guide the trial judge in this
case, which judgnent would have been reversed in any event. Qur
decision to do so conforns to our holding in Weland because, as
indicated in Section |I.C, infra, had we not reached the nerits of
this unpreserved i ssue, we woul d have reversed the case ot herw se
based on the trial judge's clear error in applying Rule 5-
804(b)(5). Qur decision to use our limted discretion and reach
the nerits of this issue is also influenced by our desire to rem nd
trial judges of the manner in which they nmust approach the newy
codified Maryland Rules of Evidence in these "transition cases."
We stress that our decision to reach this unpreserved issue is
limted to the facts of this case and should not be interpreted as
a deviation fromthe manner in which recent appellate cases have
interpreted in a restrictive way the | anguage of Rule 8-131(a).
ii.

Merits of whether Maryl and Rul e 5-804(b)(5) applied

In order to reach the nerits of appellant's argunment that Rule
5-804(b)(5) did not apply to this case, we nust establish the
correct analytical framework for approaching Title 5 in these
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"transition cases." Appellant asserts that in this "transition
case" the trial judge, before applying the rules of Title 5, nust
first decide, as a threshold matter, if the contested evidence
woul d have been adm ssible under pre-Title 5 |aw. Hi s argunent
continues that if pre-Title 5 would have barred the evidence, no
anal ysis under Title 5 is perforned.

Appel l ant's suggested approach, however, msinterprets the
| anguage of the Order adopting Title 5. As indicated, under the
O der

[the Rules in Title 5] shall take effect July 1, 1994 and

shall apply in all trials and hearings conmenced on or

after that date; provided, however, that . . . no

evidence shall be admtted against a defendant in a

crimnal action in proof of a crine commtted prior to

July 1, 1994, wunless that evidence would have been

adm ssi bl e under the law and Rules in effect on June 30,

1994.

The Court of Appeals has stated that under this |anguage "[t] he
Rules in Title 5 take effect July 1, 1994 and apply in all trials
and hearings commenced on or after that date, except that no
evidence is to be admtted against a defendant in a crimnal action
in proof of a crinme commtted prior to July 1, 1994, unless the

evi dence woul d have been adm ssi bl e under the law and the Rules in

effect on June 30, 1994." Gaves v. State, 334 Md. 30, 36-37 n.2

(1994). The Order thus nmakes clear that Title 5 applies in "al
trials . . . comenced” on or after 1 July 1994. The Order then
provides for an express limtation on evidence that can be admtted

under Title 5 cases where the alleged crine subject to prosecution
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occurs before 1 July 1994. Specifically, in these situations
evi dence that would not have been adm ssible under pre-Title 5
casel aw cannot be admtted under Title 5. |In essence, this portion
of the Order acts as a final "backstop," which is only referenced
after a trial judge rules that evidence in a case is adm ssible
under Title 5 when the trial takes place on or after 1 July 1994
and the alleged crinme occurs before 1 July 1994, to ensure that
crimnal defendants will have the benefit of pre-Title 5 law if
that law is nore strict with regard to what would have been
adm ssi bl e under the codified rules of evidence.

As a result, despite appellant's assertion to the contrary,
Rul e 5-804(b)(5) was clearly applicable to this trial that took
place after 1 July 1994. Appellant is, however, partially correct
in that the trial judge did omt a necessary step in the
application of Title 5 to this "transition case.”" That is, after
deci ding that the evidence agai nst appellant was adm ssi bl e under
Title 5, the trial judge should have considered whether the
evi dence was adm ssible also under pre-Title 5 law. Qur review of
the record reveals that the trial judge never inquired about or
made this appropriate determnation in admtting Ms. Wilker's
statenents. Rather, w thout specific urging by either prosecutor
or defense counsel, he initiated a truncated anal ysis under Rule 5-

804(b)(5) and ruled that the statenents were adm ssible. As we

shall consider, infra, had this analysis been perforned, it may
have resulted in the exclusion of Ms. Wal ker's statenents even if

17



it had been determined that all of Rule 5-804(b)(5)'s limting
requi renents were satisfied.
C.

Mar vl and Rul e 5-804(b)(5) analysis

As appellant's trial took place after 1 July 1994, the
resi dual exception provided by Rule 5-804(b)(5) is inplicated
because the declarant is unavail abl e® and the hearsay does not fall
wi thin any other recogni zed exception. Under this rule, hearsay is
not excluded if the declarant is unavailable as a witness if the
followng criteria is satisfied:

[u] nder exceptional circunstances . . . : A statenent not
specifically covered by any of the foregoing exceptions
but having equivalent circunstantial guarantees of
trustworthiness, if the court determnes that (A the
statenment is offered as evidence of a material fact; (B)
the statenment is nore probative on the point for which it
is offered than any other evidence which the proponent
can procure through reasonable efforts; and (C the
general purposes of these rules and the interests of
justice wll best be served by adm ssion of the statenent
into evidence. A statenent may not be admtted under
this exception unless the proponent of it nmakes known to
the adverse party, sufficiently in advance of the trial
or hearing to provide the adverse party with a fair
opportunity to prepare to neet it, the intention to offer
the statenent and the particulars of it, including the
name and address of the decl arant.

Md. Rul e 5-804(b)(5) (Enphasis added).

Initially, this rule nmakes clear that it will only be applied

°Rul e 5-804(a)(1l) defines "unavailability as a w tness" as
i ncluding situations where a witness "is exenpted by ruling of the
court on the ground of privilege fromtestifying concerning the
subject matter of the declarant's statenent.” Ms. Walker is
"unavai | abl e," having invoked her marital privilege not to testify
agai nst her husband.
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in "exceptional circunstances.” A reviewof the rule's legislative
history indicates that the Court of Appeals intended this
"exceptional circunstances" requirenent to be followed strictly.
First, a Coomttee note denonstrates the intention for this rule to
be utilized to admt hitherto i nadm ssi bl e hearsay evi dence "very
rarely, and only in exceptional circunstances” and that it is
i ncluded so as to provide room"for growh and devel opnent of the
| aw of evidence in the hearsay area, consistently with the broad
pur poses expressed in Rule 5-102." The note states:

[ Tl he residual exceptions provided by Rule 5-803(b)(24)
and Rule 5-804(b)(5) do not contenplate an unfettered
exercise of judicial discretion, but they do provide for
treating new and presently unantici pated situations which
denonstrate a trustworthiness within the spirit of the
specifically stated exceptions. Wthin this franmewrk,
roomis left for growh and devel opnent of the |aw of
evidence in the hearsay area, consistently with the broad
pur poses expressed in Rule 5-102.

It is intended that the residual hearsay exceptions
wll be used very rarely, and only in exceptional
circunst ances. The Commttee does not intend to
establish a broad license for trial judges to admt
hearsay statenents that do not fall within one of the
ot her exceptions contained in Rules 5-803 and 5-804(b).
The residual exceptions are not nmeant to authorize major
judicial revisions of the hearsay rule, including its
present exceptions. Such major revisions are best
acconplished by anendnents to the rule itself. It is
intended that in any case in which evidence is sought to
be admtted under these subsections, the trial judge wll
exercise no less care, reflection., and caution than the
courts did under the common law in establishing the now
recogni zed exceptions to the hearsay rule.

Md. Rul e 5-803 (advisory commttee note) (Enphasis added). Judge
Chasanow of the Court of Appeals, in an article witten wth

Pr of essor Anderson, states that this Conmttee note | eaves "little
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doubt that the residual exceptions to the Maryland Rules of
Evi dence [which by requiring exceptional circunstances are nore
restrictive than their federal counterparts] would receive only a
| ukewar m wel cone into Maryland's courts.” Judge Howard S. Chasanow

and José Felipé Anderson, The Residual Exceptions: Mryland's

Lukewar m W| cone, 24 U. Balt. L. Rev. 1, 24-25, 25 n.167 (1994).

Further revealing the intended narrow scope of Maryland' s
resi dual exception, this article recognizes that "[d]Juring the
process of drafting and adopting the new rules, one of the nore
difficult decisions for the court was whether to adopt sone form of
t he residual hearsay exceptions."® |1d. at 24. Al though a residual
exception was eventually adopted, "the 'legislative history was
clear that the Court, while seeing the need under exceptiona
circunstances for a "wld card" hearsay exception, did not intend
by this action to open the door to all kinds of 'junk' which fails
to qualify under the specific exceptions.” Lynn MLain, Mryl and

Rul es of Evidence 8 2.803.4jj. at 269 (1994).

It is clear to us that, although the Court of Appeals
ultimately decided to adopt a residual exception, the introductory
l[imting | anguage and the Commttee note should be interpreted in
a manner that requires the trial judge to perform a careful and
t houghtful consideration on the record of all of the rule's

[imting requirenments before admtting evidence under the residual

1°See supra, n.5.
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excepti on.

In the case sub judice, in allowng Ms. Wil ker's statenents

to be admtted under Rule 5-804(b)(5), the trial judge expl ained:

[I]t would appear to nme to be a reliable statenent oo

[f]or what possible purpose would this woman have nmade

the statenment to the police officers inplicating her

boyfriend, but for the fact to get himhelp, and that is

not a reason to inplicate someone, to get himhelp in a

crine.
I n making his determ nation, however, as discussed nore fully in
Section Il. A, infra, he did not consider other relevant facts that
may have shown that the statenents did not possess sufficient
"circunstantial guarantees of trustworthiness." Mor eover, the
trial judge did not nmake any findings as to why he felt there were
"exceptional circunstances"” present that would justify the
adm ssion of the hearsay in this case. The failure to give proper
attention to these requirenents results in our holding that the
trial judge erred in reaching his conclusion that the requirenents
of the rule were satisfied. Al though we are reversing the judgnent
inthis case, we wish to offer the trial court guidance on howto
interpret the limting provisions of Maryland' s codified residual
exception to the hearsay rule in the event of a newtrial.

.
A

Rule 5-804(b)(5)'s requirenents

In the event of a new trial, the court nust initially give

consideration to the "exceptional circunstances" requirenent of
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Rul e 5-804(b)(5). W conclude that such consideration requires the
trial j udge, if he finds +the presence of "exceptiona
circunstances," to state on the record the factual findings

supporting his conclusion. See Huff v. Wiite Mdtor Corp., 609 F.2d

286, 291 (7th GCr. 1979) (noting that in reviewing the trial
court's ruling under the residual exception the appellate court is
"greatly aided when the record contains a statenent of the reasons
for the ruling and any findings made"); Fed. R Evid. 803(24)
(Senate Judiciary Commttee Report) (stating that "[i]n order to
establish a well-defined jurisprudence, the special facts and
circunmstances which, in the court's judgnent, indicates that the
statenment has a sufficiently high degree of trustworthiness and
necessity to justify its admssion should be stated on the

record."); Sang W Ch, Garbage, Near M sses, and dass Slippers:

The Scope of Admissibility Under Mryland' s Residual Hearsay

Exceptions, 25 U Balt. L.F. 6, 7 (1994) (noting that "[w hen a
statenent is admtted under . . . [the residual exception], the
[trial] court should nmake an on-the-record ruling that the
requi renents of the exception have been satisfied.").!

If the trial judge concludes that there are "exceptional
circunmstances,"” he must next consider Rule 5-804(b)(5)'s other

threshold requirenent, 1i.e., whether the hearsay possesses

1Based on these authorities, we conclude further, infra, that
the trial judge nmust state on the record the findings supporting
the satisfaction of all of Rule 5-804(b)(5)'s requirenents.
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"equi val ent circunstantial guarantees of trustworthiness" simlar
to the other enunerated exceptions provided for in this rule. 1In
performng this analysis, the judge will be guided by the pre-Title
5 process for determ ning whet her hearsay has guarantees of indicia
of reliability equivalent to the firmy rooted exceptions. See

Brandon v. Ml esworth, 104 Ml. App. 167, 198 n. 29, cert. granted,

339 Md. 739 (1995) (noting that Title 5 of the Maryland Rul es
"reflects the pre-existing common law rules regarding hearsay
evi dence. ").

Specifically, in performng this reliability analysis, the

trial judge may | ook for guidance to Sinmons v. State, 333 M. 547

(1994), wherein the Court of Appeals discussed the criteria used to
establish that a hearsay statenent possessed sufficient "indicia of
reliability"® to qualify under the penal interest exception to the

hearsay rule. The Simobns court began its analysis by pointing

2n addition to the residual exception, Rule 5-804(b) governs
hearsay exceptions where the declarant is unavailable for: (1)
former testinony;, (2) statenent under belief of inpending death;
(3) statenent against interest; and (4) statenment of personal or
famly history. (Enphasis added).

13Because "indicia of reliability" neans "there nust be a
"strong showi ng of particul arized guarantees of trustworthiness,'"
see Simons, 333 M. at 560 (citations omtted), we shall use these
ternms interchangeably.

“The Suprenme Court has explained "that the 'indicia of
reliability’ requirenent could be nmet in either of two
ci rcunst ances: where the hearsay statenent 'falls within a firmy
rooted exception,' or where it is supported by 'a show ng of
particul ari zed guarantees of trustworthiness.'" [|daho v. Wi ght,
497 U. S. 805, 816 (1990) (quoting Chio v. Roberts, 448 U S. 56, 66
(1980)) .
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out the presunption of unreliability, stating that "as a threshold
requi renent, the statenment [nust] be narked by particularized
guarantees of trustworthiness sufficient to overconme the
presunption that it was unreliable.” [d. at 561. The Si mmons
court next recogni zed that a showi ng of "particul arized guarant ees
of trustworthiness” is made from the totality of circunstances
when "the only rel evant circunstances are 'those that surround the
maki ng of the statenent and that render the declarant particularly

worthy of belief.'" 1d. at 560 (citing lLdaho v. Wight, 497 U S

805, 813 (1990)).

Wth regard to specific factors to be consi dered, we recogni ze
that trial "courts have considerable |leeway in their consideration
of appropriate factors to determ ne the existence of particularized
guarantees of trustworthiness.” Simmons, 333 Md. at 560 (citing
Wight, 497 U S. at 822) (refusing "to endorse a nechanical test

for determning 'particularized guarantees of trustworthiness’

Because the penal interest exception is not a "firmy rooted"
exception to the hearsay rule, see Chapman v. State, 331 M. 448,

457 n.3 (1993), in order for hearsay statenments to be admtted
under it there must be a "showi ng of particularized guarantees of
t rustwort hi ness. " Simons, 333 Ml. at 559 (quoting Chapman v.
State, 331 M. at 457). For Confrontation C ause purposes,

"[t] hese guarantees of trustworthiness nust be such that the
evidence is 'at least as reliable as evidence admtted under a
firmy rooted hearsay exception' so as to assure 'that adversari al
testing would add little to its reliability.'" Chapman, 331 M. at
457 (quoting ldaho v. Wight, 497 U S. 805, 821 (1990)). Because
t he adm ssion of hearsay not falling into a recogni zed exception is
also not a "firmy rooted" hearsay exception, at a mninmm the
sane "particularized guarantees of trustworthiness” analysis
applies to this case.
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under the [Confrontation] Cause."). |In order to suggest for the
trial judge a starting point, we shall outline relevant factors
considered by other appellate decisions. The Simons court
considered the following factors: (1) "'age, education, experience

and condition of the declarant,'" see Simons, 333 Ml. at 563

(quoting State v. Standifur, 310 M. 3, 12 (1987)); (2) the

statenment's spontaneity, see Simmons, 333 MI. at 562 (citations

omtted); (3) the notive of the declarant, i.e, did the declarant
"desire to mtigate his own involvenent or to overstate the

i nvol venent of the person he inplicated,?" see Simons 333 M. at

563. "One of the factors which a court may not consider, however,
is other corroborative evidence." [d. at 560; Wight, 497 U S at

822. Moreover, in Bailey v. State, 327 Md. 689 (1992), the Court

of Appeals indicated that the factors used in determ ni ng whet her
admtted testinony bears sufficient indicia of reliability so as
not to offend the Confrontation C ause include "the type of and
centrality of the issue that the hearsay is being offered to prove;
and the source of the hearsay, including the possibility of bias or
notive to fabricate." [d. at 700.

O further guidance to the trial judge m ght be Dallas County

v. Commercial Union Assurance Co., 286 F.2d 388 (5th Gr. 1961),

wher ei n Judge John M nor Wsdom set out what is now the federa
resi dual hearsay exceptions. See Fed. R Evid. 803(24) (advisory
commttee note). In discussing the instances when hearsay is
"trustworthy enough to serve as a practicable substitute" for

25



Ccross-exam nation, Judge Wsdom took note of the follow ng three
sets of circunstances:

[(1)] '[wW here the circunstances are such that a sincere

and accurate statenent would naturally be uttered, and no
pl an of fabrication would be forned;

[(2)] where, even though a desire to falsify mght
present itself, other considerations, such as the danger

of easy detection or fear of punishnment, would probably
counteract its force;

[(3)] where the statenment was nade under such conditions of
publicity that an error, if it had occurred, would
probably have been detected and corrected."

o

at 397 (citation omtted).

Qur review of the record of this case suggests certain
considerations that mght have affected the trial judge's
eval uati on of whether Ms. Walker's statenents had particul arized
guarantees of trustworthiness sufficient to overconme the
presunption that they were unreliable. W note sone of the
ci rcunst ances. First, tending to support the statenents'
reliability is appellant's counsel's "understandi ng" at the notion
inlimne hearing that, at the tinme she gave her statenents, Ms.
Wal ker indicated that "she was doing this because she wanted
[ appel l ee] to get sone help for his drug problem™ Additionally,
in support of the statenents' spontaneity, Ms. Walker initiated
the interview with the police and she gave the statenents in the
presumabl y non-hostile environnment of her parents' house. Also,
because Ms. Wil ker was not a suspect in the crinme at issue, she
did not have a notive to lie in order to either mtigate her own

i nvol venent or to overstate appellee's involvenent.
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There are, however, other facts that should have been
consi dered and that may have tended to suggest that the statenments
"are [not] such that a sincere and accurate statenent would

naturally be uttered.” Dallas County, 286 F.2d at 397 (citation

omtted). Specifically, we note that Ms. Wil ker waited four days
after allegedly being told by appellant of the 10 June 1994
i ncident before she called the police. This |apse of tine appears
to cut against the statenents' spontaneity. The trial judge al so
m ght have attenpted to explore nore fully Ms. Walker's notive in
maki ng her statenments and whet her she had any possible notive to
fabricate them For instance, it is possible that Ms. Wlker's

admtted inter-personal problens with appellee, i.e., Ms. Wlker

and her children noved out of the apartnent being shared wth
appel lant into a shelter because she "couldn't handl e [appel | ant's]
drug use . . . [i]t was a bad influence on the kids," could have
motivated her to make the statenents to the police out of anger.
It is also possible that other inter-personal problens not
described in the record could have resulted in Ms. Wlker
fabricating a story about appellant. For exanple, if appellant's
conduct forced Ms. Wil ker and the children out of the apartnent
t hey shared, and if she was the | essee of the apartnent, she m ght
have a notive to oust him from occupancy through an arrest. I t
al so begs inquiry why procuring appellant's arrest on a robbery
charge necessarily furthers her objective of getting appellant help
for his drug problem 1In essence, before ruling that this evidence
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woul d have been adm ssible, the judge nust be satisfied "that
adversarial testing would add Ilittle to [the statenments']

reliability." Chapman v. State, 331 Md. 448, 457 (1993) (citing

Wight, 497 U.S. at 821).

If after performng this enhanced reliability analysis, the
trial judge concludes that the statenent possessed sufficient
indicia of trustworthiness, he shall state on the record the
factual findings supporting his concl usion.

Assuming the trial judge finds that the rule's two threshold
requirenents are satisfied, he should proceed to perform an
anal ysi s under parts (A, (B), and (C of the rule. Here, too, the
trial judge nmust state the factual findings supporting a concl usion
that the conditions are satisfied. Finally, if all the conditions
are satisfied, the judge nust ensure that the adverse party of the
evi dence was given advance notice. This finding nust al so be nmade
on the record.

If the trial judge determnes that Ms. Walker's statenents
shoul d not be admtted under Rule 5-804(b)(5), the statenents, not
falling into any other exception, should be ruled inadm ssible.
See Md. Rule 5-802.1%

If, on the other hand, after performng this analysis and
provi di ng appropriate factual findings, the trial judge concl udes

that Ms. Walker's statenent should be admtted under Rule 5-

W& note that the statements were the only evidence of
appel lant's crimnal agency.
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804(b)(5), the I ower court should consider whether these statenents
woul d have been adm ssible under pre-Title 5 | aw
B.

Admi ssibility under pre-Title 5 | aw

Appellant, in his reply brief, contends that these statenents
woul d have been inadm ssible, arguing that "[i]n pre-Title 5 case
law, neither [the Court of Special Appeals] nor the Court of
Appeal s has recogni zed a 'catch-all' exception that would allow t he
adm ssion of hearsay evidence against an accused in a crimna
trial where the evidence is not adm ssible under a recognized
exception to the hearsay rule." In support of this argunent,

appel lant directs our attention to Cassidy v. State, 74 Ml. App. 1

(1988), in which we held that:

[Unlike Federal Rule of Evidence 803(24), which creates
a m scel |l aneous exception to the Hearsay Rule for other
"equi val ent circunstanti al guar ant ees of
trustworthiness,' Maryland, in the comon |aw tradition,
is nore rigorous and orthodox in its approach to hearsay
exceptions. A proponent will not satisfy the rule by
showi ng generalized indicia of trustworthiness but nust
qualify wunder one of the clearly identifiable and
classically recogni zed exceptions.

ld. at 8-9. Appellant also points to Cain v. State, 63 M. App

227, cert. denied, 304 M. 300 (1985), where we simlarly

determ ned that "Maryland has yet to adopt that rule of evidence
[ Federal Rule of Evidence 803(24)]." 1d. at 234.

Appel lant is correct technically that pre-Title 5 | aw never
officially declared the adoption of a "catch-all" or "residual"
exception by nane. Al t hough pre-Title 5 caselaw is not crysta

29



clear on the matter, our review of the decisions indicates that, on
occasion, pre-Title 5 Maryland | aw al | owed the adm ssion of hearsay
evidence not falling into a recogni zed exception for evidence that
was "necessary to the accused's defense" and carried "sufficient

indicia of reliability." Foster v. State, 297 M. 191, 210-12

(1983) (plurality opinion), cert. denied, 464 U S. 1073 (1984). In

Foster, the defendant was convicted of felony nurder. On appeal,
a statenent nmade by the victimto his friend that the defendant's
husband had threatened to kill the victimwas at issue. 1d. at
209. The Court of Appeals held, as a matter of due process, ! that
this evidence nust be admtted, even though it did not satisfy the
requi rements of any common | aw exception, upon finding that the
statement was "critical to the defense and that [it] bore
persuasi ve assurances of trustworthiness.” Id. at 212. I n
reaching this decision, the Court explained that, "[u]nder the
facts and circunstances of this case, the exclusion of excul patory
hearsay evidence deprived the accused of a fair trial and,

t herefore, of due process of law" 1d.' Although the Foster

%I'n his concurring opinion in the Court of Appeals's denial
of the Motion for Reconsideration, Judge Eldridge opined that this
evi dence shoul d have been admtted "as a matter of state evidence
law." Foster v. State, 297 Ml. 230, 234 (1983). (On Mdtion for
Reconsi der ati on).

"More recently, in Powell v. State, 324 Mi. 441 (1991), the
Court of Appeal s has expl ai ned that

[i]n Foster, we applied the rule, enunciated in Chanbers
V. Mssissippi, 410 U.S. 284, 93 S.C. 1038, 35 L.Ed.2d
297 (1973) and G een v. Ceorgia, 442 U.S. 95 99 S. Ct

30



deci sion was obtained by a plurality vote only, in light of the
followng authorities, we believe that supports the proposition
t hat hearsay evidence that was necessary to the accused' s defense
and sufficiently reliable could have been adm ssible under pre-

Title 5 Maryland law. See Brown v. State, 317 M. 417, 426 (1989)

(explaining that "[t]he proposition that hearsay evidence may be
sufficiently reliable to justify its adm ssion where necessary to
further the cause of justice, even though it does not fall within
a recogni zed exception is not new. "); Judge Howard S. Chasanow and

José Fel i pé Anderson, The Residual Hearsay Exceptions: Mryland's

Lukewar m W| cone, 24 U. Balt. L. Rev. at 22 (citing to Foster and
Brown to support the proposition that "the court of appeals [while
reluctant to adopt any dramatic extension of the common | aw] has,
on occasi on, acknow edged that courts are free to create additi onal
hear say exceptions and, indeed, are sonetines required to admt
hearsay not falling wthin any recognized exception."); Lynn

McLai n, Maryl and Evidence 8 803(24).1 (1987) (in reference to pre-

Title 5 law, explaining that "[a] bsent statutory or constitutional
restrictions, Maryland courts are free to admt hearsay evidence
which is both necessary and al so has circunstantial guarantees of

trustworthiness, even though it does not fall within one of the

2150, 60 L.Ed.2d 738 (1979), that 'rules of evidence
could not be applied if, under the facts and
ci rcunstances of the particular case, their application
deprived the accused of a fair trial.'

ld. at 451 (citation omtted).
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established exceptions to the hearsay rule."); Judge Joseph F.

Mur phy, Jr., Maryland Evi dence Handbook § 810 (1994) (explaining

that in Foster the Court of Appeals "conmes very close to
recogni zing a catchall hearsay exception.").

These authorities notw thstanding, Ms. Walker's statenents
may not have been adm ssible under pre-Title 5 | aw because they
were incul patory, not excul patory, and therefore not necessary to
protect appellant's right to a fair trial. Foster, 297 Mi. at 212.

See also Geen v. Ceorgia, 442 U. S. 95, 96-97 (1979) (per curium;

Chanbers v. M ssissippi, 410 U S. 284, 302-03 (1973); Powell v.

State, 324 M. 441, 451-53 (1991).!® Because the inquiry into pre-
Title 5 caselaw was not injected in this case until appellant's
reply brief, the State was not given an opportunity to brief its
position on the state of pre-Title 5 law. This factor, conbined
with the role that trial judges are intended to play in the
devel opnent of the residual hearsay exception, results in our
| eaving the question of the admssibility of Ms. Wlker's
statenents under pre-Title 5 law to the trial judge's initial

determ nation at any new tri al

JUDGVENT REVERSED; COSTS TO BE

8The trial judge should also consider the inpact, if any, of
the various points of view presented in Tyler v. State, 105 M.
App. 495 (1995), cert. granted, = MI. __ (No. 108, Sept. Term
1995). If there is a newtrial and if and when the trial judge's
anal ysis reaches this stage, the Court of Appeals nay speak on the
matter.
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