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Appel lant, the nother of four young children, appeals from
certain orders of the Juvenile Division of the District Court for
Mont gonery County respecting the custody of those children and her
right of visitation with two of them Wth one nodification, we
shall affirmthe chall enged orders.

FACTUAL BACKGROUND

Court involvenent with the famly began in April, 1993, when
the county Departnent of Social Services (DSS) filed petitions to
have the children —Barry (age 7), denentyne (age 6), and Kristyne
and Mriam (twins, age 4) —declared children in need of assistance
(CI NA) . The petition was based on allegations by appellant,
confirmed through prelimnary di scussions with the children, that,
on one occasion several nonths earlier, the father had sexually
abused d enentyne, Kristyne, and Mriam by having them squeeze his
penis as he lay naked in bed. The day the petition was filed, the
court held a shelter care hearing, commtted the children to DSS
for placenment with appellant, ordered the father not to have any
contact with the children or the famly home, and ordered
psychol ogi cal eval uations of the father and the children.

On May 19, 1993, at DSS s request, an energency hearing was
held, followi ng reports that the father had viol ated the no-contact
order by calling the house on one occasion and that appellant had
threatened to burn down her house because of sone di sagreement with
DSS regardi ng who was to conduct the psychol ogi cal evaluations. As
a result of the hearing, appellant was ordered to have a

psychi atric evaluation, to neet with her psychiatrist weekly, and



to take the nmedication prescribed by the psychiatrist. The

comm tnent, placenent, and no-contact provisions in the April order

wer e retained.

The father continued to violate the no-contact order by
calling the house on several occasions, as a result of which a
petition was filed to hold himin contenpt.

The next hearing was on October 14, 1993. It conprised an
adj udi catory hearing on the CINA petition, a tenporary disposition
hearing, and a hearing on the contenpt petition.

Between May and October, both parents and the children
underwent psychiatric or psychol ogi cal eval uation. The father
eval uated by Dr. David Fago, was found to be "very disturbed" and
"unpredictable.” Dr. Fago concluded that the fermal e children had
been nol ested on nunerous occasions and that the father continued
to present a danger to the children. Dr. Alan Brody, the
psychiatrist who examned appellant and the four children,
concurred that the three girls had been the subject of nolestation
on nore than one occasion. In reports forwarded to the court in
July, 1993, he concluded that appellant appeared to be suffering
from"a schizophrenic like illness" that "clearly interferes with
her effectiveness as a parent,” that Barry had an "Adjustnent
Di sorder with a Depressed Mod," and that the three girls were each
suffering from a post traumatic stress disorder. There was
evidence that the father continued to violate the no-contact

restriction and that, on one occasi on, he acconpani ed appel | ant and



the children to a school carnival

At the conclusion of the hearing, the court found the children
to be in need of assistance, continued the comnmtnent to DSS and
t heir physical placenent with appellant, ordered that appellant
have no contact with the father and that the father have no contact
with the children, directed appellant to continue in therapy, and
ordered psychol ogi cal eval uations of appellant and the children.
The court also found the father in contenpt and sentenced himto 18
months in the county detention center. None of these decisions are
chal l enged in this appeal.

Four disposition hearings were subsequently held —on February
23 and 28, April 20, and August 5, 1994, followed by a review
heari ng on February 1, 1995.

Prior to the first hearing, appellant was evaluated by Dr.
Silvia Petuchowski, a psychologist, who prepared an extensive
report. That report, supplenented by Dr. Petuchowski's testinony,
was presented at the February 23 hearing. She regarded appell ant
as having poor judgnent and insight, noting that, on several
occasi ons, appellant threatened to buy a gun and "shoot everybody"
if her children were renoved. Responses to tests and the
eval uation process revealed "the display of nost nal adaptive and
primtive defenses, such as undoi ng, denial, projection, delusions
of persecuti on, del usi ons of grandi osity, and auditory
hal | uci nations." She copes wth stress, the report said, not
t hrough systematic problem solving but by denial and absenting

herself fromthe problem In her report, Dr. Petuchowski opined
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that the children "are not currently adequately protected and
gui ded" and did not "live in a world structured enough to allow
adequate space for personal psychosocial developnent.” She
testified at the hearing that the children were not in imed ate
danger, so long as they were kept away fromtheir father, but she
seened to inply that significant therapeutic intervention was
required for appellant to be able to keep them safe and
functi oni ng.

No substantive decisions were nmade at the conclusion of the
February 23 hearing, which was devoted solely to the testinony of
Dr. Petuchowski and reception of the various reports.

When the hearing resuned on February 28, Andrew Bourke, a DSS
case-worker, recounted sone of the history of the case. He noted
concern over the episode when, wth appellant's apparent
conni vance, the father joined the children in the trip to the
carnival. He said that appellant had lied to himabout that event,
telling himthat the man acconpanyi ng themwas not her husband, and
that she had coached the children to express a simlar denial
Subsequently, when he learned that the father had been rel eased
fromdetention in |late January, he called appellant to notify her
and to inpress on her the need to enforce the no-contact order
She responded that the father had $1,000 in the bank and that, if
he paid her $500, she would allow himto see the children. Bourke
opined that appellant did not seem to understand the danger
presented by the father.

Bourke testified that the children were at risk of further



abuse by the father because appellant was unable to sustain the no-
contact order and that there was no practical way DSS could nonitor
the situation in the honme. Based, in part, on Dr. Petuchowski's
report, he recommended that the children be placed in foster care
and that there be no visitation with appellant for the tinme being.
Wth some anbival ence, Dr. Petuchowski, who had net w th appell ant
after the last hearing, agreed. She said that "[t]he state of
affairs as it is, is not conducive to a safe environnent."

At the conclusion of the hearing, the court, crediting the
testinony and reports of Dr. Petuchowski, found that the children
woul d be in danger if left with appellant. It ordered that the
commtnment to DSS be continued but that the children be placed in
foster care. It further ordered that there be no visitation with
appel lant until she submitted a report from her psychiatrist (who
had earlier recomended that the children remain with appellant),
and that appellant refrain from any contact with the court, Dr.
Pet uchowski, or M. Bourke.! That order, with one nodification
was confirmed by the court on March 23, 1994.

On April 20, 1994, the court held a third disposition

heari ng. 2 St ephani e Kaczman, the social worker who had been

! There was sone evidence that appellant had harassed Dr.
Pet uchowski and M. Bourke.

2 The docket entry for that hearing refers to it as a review
hearing. As noted later in this Opinion, the next plenary
hearing held by the court was on August 5, 1994, which the docket
also refers to as a review hearing but which the court, in an
anmended order, stated was the final disposition hearing. Wether
the April 20 hearing was technically a disposition hearing or a
revi ew hearing appears to us to be immterial.
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dealing regularly with the children since Decenber, testified to a
consi derabl e i nprovenent in their manner and behavior and to their
positive adjustnent to foster care. She reconmmended the pronpt
begi nni ng of supervised visitation with appellant, starting tw ce
a nonth and increasing to weekly. Dr. Ceorge Saiger, appellant's
treating psychiatrist, testified that appellant was on a new
medi cati on and had nmde progress. He felt that she could be
reunited with the children right away —that appellant was able to
deal with them and would not harmthem Follow ng that hearing,
the court entered an order providing for bi-weekly supervised
visitation but otherw se confirmng the February 28 order. Anot her
heari ng was schedul ed for June 16, 1994.

The next actual hearing took place not on June 16, but on July
8, 1994. On July 1, however, the court, wthout notice to
appel l ant or her attorney, or even to the attorney appointed for
the children, met with the children in the courtroom The only
ot her people present were the foster nother and a DSS socia
wor ker . The neeting was recorded, although parts of the
conversation were inaudible and the transcript does not clearly
identify which of the children is talking at any particular ting;
each of the girls is identified only as Ms. E

During the neeting, one of the girls —apparently C enentyne,
although it is not clear —said she wanted to |ive with appellant.
Another child — either Kristyne or Mriam — in response to
questioning from the court and in the presence of the foster

not her, replied that she wanted to live with the foster nother.
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This was foll owed by the question, "Do you like visiting with your
nmot her," to which the child replied, "Kind of." W can find no
indication fromthe other child of her feelings about visitation;
her response to the question from the court, according to the
transcript, was "unclear." The judge concluded that the tw ns
"don't want to visit with their nother,” although we can find
nothing in the transcript to support that conclusion. After the
children left the courtroom the social worker told the court that
the twins did not want to visit with appellant. This, of course,
was not under oath and was not subject to cross-exam nation

Appel lant's attorney | earned fromthe DSS attorney about the
nmeeting and, at some point, entered the courtroom She objected to
the proceeding and to the fact that she had received no notice of
it. The judge replied that she had not intended for anyone to be
present except the social worker or the foster nother and the
children. She regarded the proceeding as a chanbers conference,
from which the attorneys could and would be excl uded. Counse
responded that she had no objection to being excluded from the
courtroom so long as (1) she had notice of the proceeding, and
(2) the proceeding was recorded. The court seened to acknow edge
the validity of those two conditions.

At the hearing on July 8, Dr. Thomas Reynol ds, a psychiatri st
who had exam ned appellant at Dr. Sager's request, testified that
she had a "schi zotypal personality,” which was treatable. He noted
that her relationship with the father was over —apparently the two

had been divorced —and that she was "quite able" to protect the



children fromtheir father. After listening to his testinony, the
court adjourned the hearing until August 5, 1994.

At the resunmed hearing, Dr. Reynol ds was cross-exam ned, and
Ms. Taliaferro, a DSS social worker, testified about the |ast two
visits between appellant and the children, which did not go well.
On the first of the visits, appellant got into an argunment w th one
of the twins, Mriam as a result of which all of the children
becane upset. On the second visit, two weeks later, the twins did
not want to go at first. On the way hone, Mriamrefused to buckle
her seat belt. Summarizing the various reports and evidence the
court found relevant, it concluded that the children should remain
in foster care with supervised visits at |east once a week. Though
not specified in any order entered by the court that we can find in
the record and not nentioned in the docket entry, the transcript
reveals that the court told the social worker to give the twins the
"casual option" of refusing to go on the visits. As noted in
footnote 2, supra, the court declared this to be the final
di sposition hearing. A review hearing was schedul ed for February,
1995.

On January 18, 1995, the court again net with the children
W t hout any notice to appellant or her attorney and w thout formnal
notice to counsel for the children. It appears that the only
persons invited to this conference were the children and the soci al
wor ker, Ms. Taliaferro. The proceedi ng was not even noted on the
docket. Once again, appellant's attorney happened, by chance, to

be in the courthouse and did, at some point, enter the room She
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said later that she could not hear the entire conversation, and,
i ndeed, al though the proceeding was recorded, a good part of it is
not reflected in the transcript.? It is not clear where the
participants were in the roomor whether the conversation between
an individual child and the judge was audi ble to anyone el se.

During that conversation, the judge asked the children whether
they wanted to continue visiting with appellant and assured at
| east one of themthat, if she and the other children did not w sh
to visit, it was all right and the judge would not require that
they do so.* The judge also told the child that appellant's "m nd
doesn't think straight."

Just prior to the February 1 hearing, appellant noved that the
judge recuse herself. The notion, though docketed, is not in the
record extract. At the beginning of the February 1 hearing,
counsel noted that the notion was based on the January 18 neeting
with the children and counsel's perception that the judge was no

| onger able to be fair and inpartial. Counsel for the children

3 As was the case with the July 1, 1994 conference, nmany of
the children's responses to the court's questions are not
recorded —the transcript stating "No audi bl e answer" or
"unclear." The entire conversation with Barry, according to the
transcript, was "not audi ble due to Courtroom noi se by the other
children present."”

* The judge did that on at |east three occasions in her
conversation wth Cenentyne. Wether the other children could
hear her comments is unclear. On the first occasi on, when
Cl ementyne reported that "sonetinmes | don't go, and sonetines all
four of us don't go," the judge responded, "that's okay." Later,
responding to Cenentyne's statenent that "[wje don't visit, and
sonetines we really don't want to," the judge said, "Then that's

fine, don'"t. I'mhere to tell you, that's just fine." At the
end of her conversation wth C enentyne, the judge told the child
once nore, "if you don't want to visit, you don't have to visit."
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al so conplained that "if you are going to neet with the children
to the exclusion of everyone else, that ny role as counsel for the
children is sonewhat superfl uous .

The judge denied the notion. 1In doing so, she indicated that
she too was not aware that the conference was to take place —that
it had apparently been arranged between the social worker and the
judge's secretary and she assuned that everyone had received notice
of it. She nonethel ess defended the practice of neeting with the
children privately, so long as the conference is recorded. In the
end, she declared that she had no ill feelings about appellant and
woul d act in the best interest of the children.

Havi ng di sposed of that notion, the court announced that it
had a very limted anmount of time. Counsel for appellant asked the
court to hear fromDr. Saiger, appellant's psychiatrist, about the
need for nore nmeaningful visits to assist in reunification efforts.
The court said that it did not need to hear fromhim as (1) he had
testified at the disposition hearing and it would be a "waste of
tinme" to hear again that the children should be reunited wth
appel lant imediately, and (2) as Dr. Saiger was not present at any
of the visits that had occurred, he had no relevant information to
inpart regarding them The court then heard fromthe DSS soci al
worker, Ms. Taliaferro, and admtted her progress report on the
chi | dren.

The progress report indicated that, since the August hearing,
t here had been 21 scheduled visits, all at |ocal parks or fast food

restaurants, that Barry had attended 19 of them C enmentyne had
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attended 17, and the twins had attended only 10. According to the
foster nother, all of the children act out on the day of a
schedul ed visit, but the twins were the nost vocal in refusing to
see their nother. The social workers who attended the visits
reported that appellant seened too preoccupied with her own
feelings and problens to pay attention to what the children say and
that the children lose interest. They also noted that appellant
seened to favor Barry over the girls. Al of the children were
doing well in foster care and in their therapy. Ms. Taliaferro
testified about one recent visit when appellant got into a |oud
argunent with the counter person at a fast food restaurant,
enbarrassi ng the children.

Follow ng direct exam nation of M. Taliaferro, counsel for
appel | ant agai n asked the court to hear fromDr. Saiger, who could
respond to the evidence presented by DSS and wanted to conplain
about a | ack of cooperation by DSS. Once again the court refused
on the grounds that it had no tinme and that his testinony would
sinply be a repetition of what he had said at the disposition
hearing and woul d therefore not be hel pful. Any conpl aint about a
| ack of cooperation on the part of DSS could be addressed through
a witten notion. The court also rejected any notion of
unsupervi sed visits. The court then found tinme to hear from
anot her DSS wor ker, M. Witehead, who al so attended sone of the
visits. She expressed concern that, although appellant and the
father were recently divorced, appellant still w shed that she

could have the father in the hone. There was no corroboration of
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this concern

At the conclusion of the hearing, the court recounted the
evi dence establishing the positive experience the children were
having in foster care and the problens associated with their visits
with appellant. It announced that it heard nothing to persuade it
to change the order —to reunite appellant with the children or
even to allow unsupervised visits —and deci ded to make no change.
Thi s appeal ensued, in which appellant nmakes four conpl aints:

(1) That the evidence was insufficient to support the
commtnent of the children to foster care;

(2) That the court erred in allowng the twins to have the
"casual option" of declining to visit with appellant;

(3) That the judge should have recused herself on February 1,
1995; and

(4) That the court erred on February 18, 1995 in refusing to
hear fromDr. Saiger or to allow a continuance to hear from him at
a later tine.

DI SCUSSI ON

We have given a detailed recitation of the underlying facts in
order to provide a proper framework for considering appellant's

conpl ai nts.

Continuation in Foster Care
Appel lant's first conplaint is based on the assertion that she
has done nothing to harmthe children or to justify their renoval

fromher care. CGting In re Joseph G, 94 MI. App. 343 (1993), she
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points out that the only abuser —the children's father —is out of
the honme and out of her |ife and that she has nade efforts to
obtain services for the children

In Joseph G, an infant was declared CI NA on evidence that his
nmot her had abused him by crushing his testicles shortly after
birth, that his father had initially refused to believe that the
not her had done such a thing, and that the father still had sone
contact with the nother, although the two were separated. Over a
dissent, a mjority of the appellate panel affirnmed that
determ nati on. The panel nonethel ess vacated that part of the
j udgnent denying the father custody of the child, holding that the
evidence did not suffice to support a conclusion that the father
was an unfit parent or was unable to care for his son. Because a
significant anount of tinme had el apsed since the C NA determ nation
was made, this Court remanded the case for an evaluation of the
current circunstances.

This case is different. It is true that the initial cause for
the commtnent to DSS was the allegation of abuse on the part of
the father, who has since left the hone. The renoval of the
children from appellant's home, however, cane as the result of
evidence (1) that she remained unwilling or unable to protect them
fromcontact wwth the father, and (2) that she was unable to dea
appropriately with themand the problens emanati ng fromthe abuse.
The evidence presented at the various disposition and review
heari ngs, though disputed in sone respects, sufficed to show that

both of those conditions continued to exist. Lurking throughout
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was the concern that, because of her own enotional problens,
appel l ant could not be trusted to safeguard the children.

The reality and validity of that concernis a matter for the
trial court to determne. Another reader of this record could, to
be sure, get the feeling that DSS is now nore concerned about the
overall relationship between appellant and the children than with
whet her the father, nuch less appellant, still presents any
| egiti mate danger. If that is, in fact, the case, it would be
i ncunbent on the court to insist on nore neaningful efforts to
reunite appellant and her children. The fact that appellant has a
mental or enotional problemand is |ess than a perfect parent or
that the children may be happier with their foster parents is not
a legitimate reason to renove themfrom a natural parent conpetent
to care for themin favor of a stranger. See Mntgonery County v.
Sanders, 38 MI. App. 406 (1978). The trial court did not find that
to be the case, however, and we cannot say that it abused its
di scretion or was clearly erroneous in determning that the
children would still be in sone danger if returned to appellant's
unsupervi sed cust ody.

Visitation

Appel l ant' s second conplaint has nore nerit. It is true, as
DSS argues, that parental visitation is not an absolute right and
that it nust yield when inconsistent wwth the best interest of the
chi | dren. It is not a privilege that nmay be easily denied,
however .

The judge bel ow adopted the view that she would never force a
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child to visit with his or her parent if the child decided not to
go. Expressing that to the youngsters as she did, even when
coupled with the suggestion that they ought to visit with their
not her, was a clear, and nost unfortunate, signal that it was all
right for themto refuse, for any reason they chose. While that
may have sonme practical validity with respect to older children

when dealing with five-year olds, such a strident view is
m spl aced. See Leary v. Leary, 97 MI. App. 26, 48 (1993) where, in
the context of a custody case, we noted that, "[when a child is of
sufficient age and has the intelligence and discretion to exercise
judgnent as to his or her future wel fare, based upon facts and not
mere whins, those wi shes are one factor that, wthin context,
shoul d be considered by the trial judge . "

The caveat we expressed in Leary applies as well to visitation
decisions. It cannot be left up to the unfettered discretion of
t hese five-year old children whether to visit with their nother,
especially when the visits are carefully supervised. There is no
indication in this record that the children were of sufficient age
and had sufficient discretion to make that decision, or that their
decision not to visit was based on fact and not nere whim or
pret ext .

If visits at a park or a restaurant seemto be a problem sone
other site should be considered. Mre than 18 nonths have el apsed
since the children were placed in foster care; in the six nonths
preceding the last review, the twins mssed nore than half the

schedul ed visits sinply because they chose not to go, and we were
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infornmed at oral argunent that few, if any, visits have occurred
since February. If that continues, not only will there be no
realistic prospect of reunification, which, at |east facially,
still appears to be the stated goal of DSS, but any significant
enotional bond between the children and their nother may be
permanently | ost.

We shall remand this aspect of the case for a pronpt hearing
to determne what efforts DSS, the various therapists, and
appel | ant can cooperatively nake to i naugurate regular visitation.
We do not suggest that the children be physically forced, kicking
and screaming, into their nother's presence but sinply that the
matter be given a higher priority than it appears to have received
to date and that greater and nore directed efforts be nade to ease
the children into such visits. On this record, there is no
justification for the suggestion nade by DSS that visitation should
not be conpelled until further therapy —of unspecified duration —
is conpleted. The children have been in therapy for nearly two
years.

Recusal —Private Sessions Wth Children

The notion to recuse which, as we indicated, has not been
included in the record extract, appears to have been based on the
January 18 neeting between the judge and the children —the fact
that the neeting occurred without notice to appellant and sone of
the comments made by the judge at the neeting. Although we are
di sturbed by what occurred, we do not believe that the judge was

required to recuse herself.



Mi. Rule 910 specifically allows a juvenile court to conduct
a hearing in open court or in chanbers, and to conduct it "out of
the presence of all persons except those whose presence 1is
necessary or desirable.” The rule also requires at |east five days
notice to the parties of any hearing conducted by the court, other
t han one for continued detention or shelter care.

Here, the proceedi ngs were indeed recorded, although not very
well. As we indicated, nuch of the conversation —particularly the
children's responses —is either unclear or was not picked up by
the recording device. At the July session, it is inpossible, from
the transcript, even to tell who was talking sone of the tinme. W
suggest that, if the court wants to continue to engage in private
sessions with children, it will either have to use a nore reliable
recordi ng systemor conduct the session in a different nmanner, to
assure that the entire proceeding is properly and accurately
recor ded.

The court seened to regard these private neetings as not being
heari ngs, thereby excusing nonconpliance wth the notice
requi renent of the rule. That is not the case.

For one thing, the DSS social worker was al so present at the
two sessions and the foster nother was present at one, and they
both made coments that were evidentiary in nature, although
nei ther was under oath or subject to cross-exanm nation. The
children's statenents al so were given considerable weight by the
court. Due process itself requires that, if the court is going to

take evidence in a contested proceeding —including fromchildren
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in a juvenile proceeding —the parties have notice that it is
proposing to do so. Secret proceedings are foreign to our notion
of fairness and ordered |iberty. Here, the January, 1995
proceeding was not even docketed; it was apparently arranged
wi t hout notice to anyone in a tel ephone conversation between the
social worker —an interested witness representing an interested
party —and the judge's secretary. That needs to stop.

The parties are entitled to notice so they can have the
opportunity to object to such proceedings, even if the court is
justified in overruling the objection, and to revi ew what occurred.
|f no notice is given, how are they to know that there is anything
to review? Here, of ~course, appellant's attorney, by pure
happenst ance, attended the proceedings, so that aspect of the
matter is not a problemin this case.

Conducting the secret session with the children and the soci al
wor ker was error because of the |lack of notice and proper recording
equi pnent, not because, as appellant asserts, it anounted to an
i nproper ex parte proceeding. If a rule of court allows such a
proceeding, as Rule 910 does, it is not per se inproper. The error
commtted here, however, is not the kind of error that necessarily
requires recusal. Rule 3-505, applicable to the District Court, of
which the juvenile court in Montgonery County is a part, makes the
standard for recusal whether a fair and inpartial trial can be had
before the judge. Al t hough the judge did make sone isol ated
remarks in her conversation wth the children that she should not

have nade, we see no evidence in the record as a whole that she has
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conprom sed her inpartiality or has devel oped any bias against
appellant. W therefore find no error in her denial of the notion
to recuse.
Dr. Sai ger
We are also disturbed by the court's refusal to hear further
from Dr. Saiger at the review hearing. It is true that he had
testified at sonme length at the disposition hearing, but so had the
W tnesses for DSS. It is sinply inpermssible for a court to put
a fixed tine limt on a proceeding, use nearly all of it to hear
evi dence fromone side, and then refuse to hear fromthe other side
because of a lack of time. Appellant proffered that Dr. Saiger
coul d rebut sone of the assertions nade by the social workers and
informthe court of a |lack of cooperation on the part of DSS, which
may be underm ning efforts at reunification. He should have been
permtted to do so; given the issues before the court, that
testi nony may have been relevant. This error can be corrected on
remand. |If Dr. Saiger is presented as a witness on remand and has
relevant testinony to offer, the court should hear from him
CASE REMANDED FOR FURTHER PROCEEDI NG
ON | SSUE OF VI SI TATI ON; JUDGVENT

OTHERW SE AFFI RMVED; COSTS TO BE
PAI D BY APPELLEE



