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This appeal involves the review process required of the
Bal tinore County Board of Appeals. Appel l ants argue that, on
appeal froma hearing officer's decision on a devel opnent plan, the
Board of Appeal s nust conduct a de novo hearing, or at a m ninum
the Board nmust meke an "independent evaluation" of the record.
Appel  ants al so rai se several procedural issues in which prejudice
is alleged. W find no nerit to their assertions and shall
therefore affirmthe judgnent of the Crcuit Court for Baltinore
County.

BACKGROUND

The controversy originated in Novenber 1992, when the Gayl ord
Brooks Realty Corporation held a concept plan conference for the
devel opnent of a 15 lot residential subdivision of single famly
dwellings on 85 acres of land zoned RC 4. The proposed
devel opnent, known as Magers Landing, is |ocated on the north side
of Mnkton Road at its intersection with Piney H Il Road in
northern Baltinore County. Pursuant to County Code, Title 26,
Article 5, "Developnent Regulations”, the concept plan was
submtted to the community for coment at a Community | nput
Meeting. On Decenber 31, 1992, a devel opnent plan for the project
was filed in Baltinore County, coments were submtted by the
appropri ate agencies, and a revi sed devel opnent plan incorporating
t hose comments was presented to a hearing officer on February 10,
1993.

At the prelimnary stage of the hearing, Gaylord Brooks Realty

and the represented Baltinore County agenci es responded that there



were "no unresolved comments or conditions which needed to be
addressed.” Appellants had various concerns about the proposed
devel opnent, however. They conpl ai ned that stormwater nanagenent
had been wai ved by Baltinore County for the proposed project and
that such a waiver would have a negative environnental inpact on
t he surroundi ng properties and the nearby GQunpowder River, that the
devel opnent "invol ves" buildings on Baltinore County's Landmarks
Preservation List, that Baltinore County Code 826-207 requires a
hearing officer to refer such a plan to the Planning Board to
consi der the inpact of the proposed devel opnent upon the | andmark,
and that the devel opnent plan was procedurally inconplete.
Followng five full days of hearings, the hearing officer
i ssued a 63-page detailed opinion and order approving the plan. A
condition to the approval was that the case was to be "remanded to
t he Departnent of Environnental Protection and Resource Managenent
(DEPRM) for their reconsideration of the appropriateness of the
wai ver of storm water managenment quantity which was granted to this
Devel oper." DEPRM reaffirmed that waiver, followng which the
hearing officer entered an anended order approving the plan.
Appel | ants appealed the hearing officer's decision to the
Board of Appeals, which net to consider the appeal on Cctober 6,
1993. Regarding itself as sitting in an appellate capacity, the
Board declined to take additional testinony and instead gave
deference to the decision of the hearing officer, ultimtely
affirmng his decision. Appellants then sought judicial reviewin

the Grcuit Court for Baltinore County, which affirmed the decision



of the Board of Appeals. This appeal ensued.
STANDARD OF REVI EW

We consider initially the standard of review that the
Bal ti nore County Board of Appeals nmust apply when review ng cases
froma hearing officer. Appellants contend that, even though there
are two strata of adm nistrative hearings, the County Board of
Appeal s must conduct hearings de novo, or in the alternative, nust
make, upon the hearing officer's record, its own "independent
eval uation."

In determ ning whether the County Board of Appeals nust
conduct a de novo hearing, we nust first review the | anguage of M.
Code, art. 25A, 8 5(U), which authorizes chartered counties to
establish a board of appeals and provides that such a board, if
created, shall render a decision

"on petition by any interested person and
after notice and opportunity for hearing and
on the basis of the record before the board,
of such of the followwng matters arising
(either originally or on review of the action
of an adm nistrative officer or agency) under

any |aw, ordinance, or regulation of, or
subj ect to anendnent or repeal by, the county

council, as shall be specified fromtine to
time by such local |aws enacted under this
subsecti on: An application for zoning
variation or exception or anendnent of a
zoning ordinance map. . . . Provided, that
upon any deci sion by a county board of appeal s
it shall file an opinion which shall include a

statenment of the facts found and the grounds
for its decision.”

(Enphasis added.) Baltinore County, a chartered county, availed
itself of the power to create a board of appeals in 8601 of the

Bal ti nore County Charter.



Baltinore County Charter 8§ 603 sets forth the rules of

practice and procedure for the Board of Appeals. It states that
“"[a]ll hearings held by the board shall be heard de novo, unless
ot herwi se provided by | egislative act of the County Council." The

County Council did enact such legislation. County Code § 26-209,
dealing specifically wth appeals from a final action on a
devel opnment plan, states in subsection (c):

"The board shall conduct a proceedi ng under

this section by hearing oral argunent of the

parties and by receiving witten briefs, if

requested by any party to the proceedi ng. At

the board's direction, additional evidence and

testi nony may be all owed.™
Section 26-209(c), therefore, expressly excludes appeals of this
kind fromthe requirenent of a de novo hearing.

Appel l ants argue that 8 5(U) at least inplicitly requires a de
novo hearing before the Board of Appeals and that 8§ 26-209(c), to
the extent it permts sonething less, is invalid as being in
conflict with the supervening State |aw They point to two
provisions in 8 5(U to support that proposition —the statenents
that the Board is to render a decision "on the basis of the record
before the board" and that the Board nust file an opinion including
a "statement of the facts found and the grounds for its decision."

We noted in General Mdtors Corp. v. Bark, 79 Md. App. 68, 79
(1989), that "[a] true trial de novo, of course, puts all parties
back at "square one' to begin again as if the adjudication appeal ed

fromhad never occurred.”" W see nothing in 8 5(U) requiring that

approach —of essentially disregarding the full evidentiary hearing



conducted by a hearing officer and trying the whol e case anew, and
we are aware of no appellate holding to the contrary.

The reference to the decision being based on the record before
the board is sonewhat anbi guous, but where the evidentiary record
made before the hearing officer is, in fact, before the Board, a
deci si on based on that record can be viewed as being based on the
record before the Board. | ndeed, the Court adopted essentially
t hat approach in People's Counsel v. O own Devel opnent, 328 Mi. 303
(1992). The sane argunent nmade here was made in that case —that
8 603 of the County Charter, when conmbined with a county ordi nance
all ow ng the Board of Appeals to consider an appeal on the record,
was in contravention of 8 5(U —and it was rejected. The Court
held that the procedure followed in the case — considering the
record nade bel ow wi th such additional evidence as the Board chose
to allow —was "not in conflict with express powers granted by the
State." 1d. at 316.

Havi ng reached that conclusion based on the admnistrative
structure and procedure then in effect, the Court noted that the
procedure had been changed to that now before us. It stated
however, at 317 n. 3:

"W note in passing that the Baltinore County

Counci | has significantly revanped the
procedure for consideration of devel opnent
pl ans. Under the revised procedure,

interested persons nmay participate in a
communi ty input neeting, after which a hearing
is held by a hearing officer. The decision of
the hearing officer may be appealed to the
Board of Appeals, which nay deci de the case on
the record made by the hearing officer or, in
its discretion, may receive additional
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evi dence. A limted scope of review by the

Board of Appeals is mandated. Bill No. 1-92,

effective March 2, 1992."
(Enphasi s added.) W nust assune that the Court of Appeals had a
good reason for including that footnote, which was not necessary to
resolve the case then before it.

Al though a de novo hearing is clearly not required, the
guestion remains whether the "limted scope of review' that the
Crown Court makes brief reference to requires an "independent
eval uation" of the record or permts the County Board of Appeals to
apply a nore deferential standard of review
p We note that the Court of Appeals addressed a simlar issue in
Board of Educ. of P.G Co. v. \Waeldner, 298 Ml. 354 (1984). In
Wael dner, the Court considered the standard of review to be applied
by the State Board of Education in an appeal froma decision of the
County Board of Education dismssing a tenured teacher. After
first recognizing that the Adm nistrative Procedure Act did not
"del i neate the applicable scope of review where one admnistrative
agency is enpowered to determ ne an "appeal' fromthe decision of
anot her adm nistrative agency,” id. at 361 n.2, the Court held that

"the legislature did not intend that the State
Board's review of the County Board's action in
such cases would be restricted to nere
determ nation on the record nmade before the
County Board of whether there was conpetent
and substantial evidence to support that
agency's factual determ nation. On the
contrary, we think it evident from the
statutory schene of the Education Article, and
the allocation of powers between the State and
County Boards, that the legislature intended

that the State Board would exercise its
i ndependent judgnent on the record before it
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in det er m ni ng whet her di sciplinary

infragtions, as charged, had been establ i shed.
(Enphasi s added.) See also, School Commrs v. Janes, 96 Ml. App
401, cert. denied, 332 Mi. 382 (1993).

There is a significant difference between the role of the
State Board of Education vis a vis county boards and that of the
Board of Appeals in review ng devel opnment plans. As the Wel dner
Court pointed out, the appellate review process of the State Board
of Education is part of that Board's broad visitatorial power over
the State public school system Because it is quintessentially a

policy-making body, its reviewing authority "is not narrowy



f ocused, as in judicial review of admnistrative agency
decisions. . . ." 1d. at 362. A county board of appeals is not
intended to be that kind of policy-making body; at least wth
respect to review ng devel opnent plans, it is not vested with broad
visitatorial power over other county agencies, but acts rather as
a review board, to assure that |ower agency decisions are in
conformance with | aw and are supported by substantial evidence.

Art. 25A, 8 5(U) does require a county board of appeals "to
file an opinion which shall include a statenent of the facts found
and the grounds for its decision.” Appel lants interpret that
statenent to require, at a mninum a county board of appeals to
conduct an "independent evaluation” of the record from a hearing
officer and not sinply act as an appellate body. W disagree. The
| anguage does not necessitate an "independent evaluation" to be
made. The legislature |left the door open for chartered counties to
enact their own standard of review for their boards of appeal.

In that regard, County Code 8§ 26-209(d)(3) provides that the
Board nay:

"Reverse or nodify the decision if a finding,
concl usion or decision of the hearing officer:

(a) Exceeds the statutory authority or
jurisdiction of the hearing officer;

(b) Results froman unl awful procedure;

(c) |Is affected by any other error of |aw,

(d) Is wunsupported by conpetent, material, and
substantial evidence in light of the

entire record as submtted; or

(e) |Is arbitrary or capricious."
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The first three of these reasons involve errors of |aw, and,
as to them no deference is due to the hearing officer. The Board
clearly nmust nmake its own independent eval uation. That is also
true wth respect to paragraph (e) —whether the hearing officer's
decision is arbitrary or capricious. Wen it cones to review ng
the factual basis for the hearing officer's decision, however, the
standard is the traditional one of |ooking only to whether there is
substantial evidence to support the findings. |In that exam nation,
t he Board does not nake i ndependent evaluations, for to do so would
require the Board to make credibility decisions wthout having
heard the testinony.

This is not, as appellants argue, inconsistent with art. 25,
8 5(U). That section requires the Board to support its decision
with specific witten findings of fact and conclusions of [|aw
"This requirenent is in recognition of the fundanental right of a
party to a proceeding before an admnistrative agency to be
apprised of the facts relied upon by the agency in reaching its
decision and to permt neaningful judicial review of those
findings." Harford County v. Preston, 322 M. 493, 505 (1991).
The Board can conmply with that requirement by filing an opinion
that includes the statenent of the facts found and the grounds for
its decision. One of the facts required to be found is that
substantial evidence exists in the record to support the findings
of the hearing officer, and, upon that determnation, the Board may
affirmthose findings.

In addition to the petition and its exhibits, the Board had
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before it all of the exhibits that were filed in the proceedi ngs
bel ow and a copy of the testinony and the nunmerous comrents given
by the various County agencies. Although it gave deference to the
hearing officer's determ nations of credibility of the w tnesses,
the Board found that the decision to approve the plan was supported
by conpetent, material, and substantial evidence and that the
hearing officer did not act in any arbitrary or capricious manner.
As a result, the facts found by the hearing officer were adopted by
t he Board. Accordingly, the standard of review applied by the
County Board of Appeals was proper
TESTI MONY OF JAMES PATTON

The issue of the waiver of stormaater nanagenent was
clearly considered by the hearing officer. As part of the
devel opnent plan's approval, the hearing officer required DEPRMto
reassess the waiver of stormmater nmanagenent. After DEPRM
reaffirmed the waiver, the hearing officer issued an anended order
approvi ng the devel opnent pl an.

Janes Patton, an engineer, testified for appellants before the
hearing officer on the issue of the waiver of stormater
managenent . Subsequent to the hearing, M. Patton |ocated a
Bal ti more County Soil Conservation report that recomended deni al
of the waiver, and he wished to testify with respect to that report
bef ore the Board of Appeals. Appel l ants argue that disallow ng
that testinony constituted error.

Section 26-209(c) provides the Board of Appeals wth

di scretion to allow additional evidence into testinony. The Board
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of Appeals had a proffer as to what M. Patton's testinony would
have been were he permtted to testify. Gven the in-depth
consi deration of this issue by the hearing officer and the proffer
before the Board of Appeals, it was within the Board' s discretion

to deny the request for additional testinony at the hearing.



LANDMARKS PRESERVATI ON LI ST

Baltinmore County Code, 8 26-207(a)(3) requires a hearing
officer to refer a devel opnent plan to a Planning Board when "[t] he
plan involves a building, structure or site included on the
| andmar ks preservation comm ssion prelimnary or final list or is
| ocated within a Baltinore County historic district.” Al though the
devel opnent plan is not located within a Baltinore County historic
district, appellants argue that the devel opnent plan "invol ves"
| andmar k bui | di ngs because such structures are nearby to the Magers
Landing site.

The term "involves" is not defined in BCZR. Wen a termis
not specifically defined, it "shall have the ordinarily accepted
definition as set forth in the nost recent edition of Wbsters
Third New International Dictionary of the English Language,
Unabridged.”" BCZR 8§ 101. Wbsters defines the term"involves" as
follows: "to envelop", "to draw in as a participant”, "to have
within or part of itself", and "to engross or occupy fully.” In
light of that definition, the hearing exam ner considered whet her
the developnent plan "involves” such a building. There was
conpetent evi dence before the hearing officer that the plan did not
"invol ve" |andmark buildings and that it was not necessary for the
matter to be referred to the Planning Board. The Landnarks
Preservation Comm ssion itself did not recommend that this
devel opnent be referred to the Planning Board. The hearing exam ner
stated in his opinion at 49:

"I do not find that this devel opnent involves
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such a building or structure. The fact that a

historic structure or building mght exist

nearby, or, as M. Holzer argues in his

Menorandum within three mles of this site,

is not a sufficient reason to refer the matter

to the Pl anning Board."
We agree with the hearing officer and the County Board of Appeals
that this matter did not "involve" such a buil ding.

MASTER PLAN CONFLI CT
Bal ti nore County Code, 8 26-207(a) states that "[t]he hearing

of ficer shall refer the plan to the planning board in the foll ow ng
circunstances: (1) The proposed plan conflicts with the nmaster
plan. . . ." After reviewng the master plan and the proposed

devel opnent plan, the hearing officer stated in his opinion at 51:

"This devel opnent has been proposed
pursuant to Bill No. 113-92 and according to

all of the Baltinore County agencies who
revi ewed this proj ect, satisfies t he
requi renents and dictates of that Bill. | do
not believe and will therefore find that a

conflict does not occur with the Master Pl an.
This nmatter does not need to be referred to
the Planning Board, pursuant to Section 26-
207(a)(1).

Again, | am not alone in ny thinking

The Planning Ofice also was of the opinion

that the matter did not need to be referred to

the Planning Board. The Planning O fice found

that there was not a conflict with the Master

Plan and that the matter did not need to be

referred to the Planning Board."

There was anple evidence before the hearing officer to

substantiate his opinion. The devel opnent plan confornms to the
princi pl es and gui delines of the master plan.

COVMPLETENESS OF THE DEVELOPMENT PLAN

- 13 -



Appel | ants provi de nunerous exanples in which they claimthat
t he devel opnent plan was procedurally inconplete and that the plan
violated the guidelines of BCZR, 8 1A03.5 which governs the
performance standards for rural cluster developnents in an RC 4
zone.

Appellants allege, in part, that the ground water study was
not proper, that the conservancy area was not in conpliance, and
that the soil evaluation was not appropriate. After review ng
BCZR, 8 1A03.5 and the devel opnent plan, we conclude that the plan
confornmed to the standards of BCZR, § 1A03.5.

Wth respect to the procedural conpleteness of the plan, the
hearing officer made the following statenent in his opinion at 37:

"The hearing before me is not a hearing
for the issuance of building permts for any
of the proposed lots in Magers Landing. The
Devel opment process nmust proceed in different
steps and phases. Commobn sense dictates that
it nmust proceed in this fashion. The
Devel oper nust have an approved plan to work
with and to rely upon in order to proceed with
his investment. Therefore, it is obvious that
the various departnents of Baltinore County

must continue with their review of this plan
as the developer gets closer to the actual

construction phase. It is an ongoi ng process
that continues past this Hearing Oficer's
hearing."

We agree with this conclusion. The devel opnment process is indeed
an "ongoi ng process,"” and the hearing officer's affirmation of the
plan is just the first step. This conclusion is supported by
Bal ti nore County Code, 8 26-206(1), which states:

"All  subsequent detailed devel opnent

pl ans such as the final grading and sedi nent
control plan, stormnvater rmanagenent plan,
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| andscape plan, and record plat shall be

sealed and certified as being in accordance

wi th the approved devel opnent plan."
For the above-nentioned reasons, we affirm the judgnent of the
circuit court.

JUDGVENT AFFI RMED
APPELLANTS TO PAY THE COSTS.



