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This appeal fromthe Circuit Court for Anne Arundel County
presents the question of whether invasion of privacy clains can
be asserted against a trespasser who observes nothing nore than
what coul d be seen by persons who were not trespassing.!?

Appel lants Irving, Jill, and Sarah Furman (hereinafter referred
to as “the Furmans”) present the foll ow ng question for our
revi ew
Did the Crcuit Court err in granting
the notion to dismss for the invasion
of privacy clainms when an investigator
trespassed onto a private club to
vi deot ape appellants sailing on their

yacht ?

Backgr ound
The Furmans were nenbers of the Maryland Yacht Club in
Pasadena, Maryland at a tinme when Irving Furman (husband to Jil
and father to Sarah) was the plaintiff in a personal injury case.
It is undisputed that the Maryland Yacht Club is a private cl ub,
“surrounded by an electronic security fence, and conspi cuously

posted with ‘ Trespassers will be Prosecuted’ signs.” 1In

! Trespassi ng on “posted” property is a msdeneanor. See M. Code Ann.

Art. 27, 8577 (1999 Supp.). Trespassing may also give rise to a civil action
i n which, when no particul ar amount of danages has been proven, nomi na
damages are to be awarded. Tinmanus v. Leonard, 121 MJ. 583, 589 (1913).
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addition, “the gate to the club can only be opened by a nmagnetic
card.”

Appel lants filed a conplaint in the Crcuit Court for Anne
Arundel County, asserting that on Septenber 20, 1997, appell ee?
Hubert Austin Sheppard (1) drove to the yacht club, (2) waited
until a club nenber opened the gate, (3) then drove onto the
grounds before the gate closed, (4) “parked his vehicle in a
separate parking lot reserved for guests, overl ooking the nenber
parking lot and pier areas,” and (5) videotaped the appellants
wi thout their consent. Copies of the videotapes were sent to the
ot her appellees. According to appellants, “the tape was al so
publ i shed and circulated to parties unknown in the court system
and to various individuals at the [appellees’] various offices.”

Appel l ants al l eged that appellees had (1) intruded upon
their seclusion; (2) placed themin a false light; and (3)
publicized private facts about them?® Appellees filed notions to
di sm ss each count of the conplaint. After a hearing, those

notions were granted and this appeal followed, in which

2 The appel l ees are M. Sheppard (the investigator), The Prem er G oup

(the investigator’s enployer), Janes X. Crogan and Tinothy E. Fizer (defense
counsel in the personal injury suit), MNamara & Fizer (their law firn), and
Val i ant | nsurance Conpany, Inc. (the insurer of the defendant in the persona
i njury action).

3 Appel | ants requested (conpensatory and punitive) damages for the
hum liation and nmental distress they suffered upon |earning of the videotape,
and pursued sone clainms under a respondeat superior theory. Appellants
all eged that the video indicated to the comunity that M. and Ms. Furman
were affluent citizens - an indication that posed a danger to Sarah, who m ght
be ki dnaped as a result of the contents of the video.
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appel l ants contend that the conplaint contained enough facts to
survive a notion to dism ss.
Di scussi on
. Invasion of Privacy O ains
A.  Intrusion Upon Seclusion
According to appell ants, because (1) the yacht club was not

a public place, and (2) the investigator trespassed onto an area
in which the appellants had a reasonabl e expectation of privacy,
an actionable intrusion occurred. W disagree. Maryland has
adopted the follow ng definition of intrusion:

The intentional intrusion upon the solitude

or seclusion of another or his private

affairs or concerns that would be highly

of fensive to a reasonabl e person.
Penmberton v. Bethlehem Steel Corp., 66 M. App. 133, 163 (1986),
citing Restatenent of Torts 2d, 8652B. To determ ne whether the
surveillance constituted an actionable intrusion under Mryl and
| aw, we ask whether there has been an

intrusion into a private place or the

i nvasion of a private seclusion that the

plaintiff has thrown about his person or

affairs. There is no liability for observing
himin public places since he is not then in

secl usi on.
| d. | f surveillance is “conducted in a reasonabl e and non-
obtrusive manner, it is not actionable.” Id., citing MLain v.

Boi se Cascade Corporation, 271 O. 549, 533 P.2d 343 (1975);

Forster v. Manchester, 410 Pa. 192, 192 A 2d 147 (1963);



El | enberg v. Pinkerton’s, Inc., 130 Ga. App. 254, 202 S.E. 2d 710
(1973).

The fact that M. Sheppard nmade the observations while
trespassing at appellants’ private club does not establish a
viol ation of any reasonabl e expectation of privacy. Not every
trespass constitutes an unreasonable search or intrusion. A
trespass “becones relevant only when it invades a defendant’s
reasonabl e expectation of privacy.” MMIllian v. State, 85
Md. App. 367, 394 (1991), vacated on other grounds, 325 M. 272
(1992). The McMIlian Court noted that “an individual’s
reasonabl e expectation of privacy reaches its zenith in the
home.” Id. On the other hand,

busi ness and commercial enterprises generally
are not as private as a residence...although
a club operated for a select clientele may
not be public, ‘the fact that the prem ses
are maintained as a club with a nenbership
policy is not conclusive in favor of the
club. Failure to enforce limtations on

adm ttance woul d warrant the concl usion that

t he persons operating the club had no
reasonabl e expectations of privacy.

In Dye v. State, 650 P.2d 418 (Al aska App. 1982), a fish
bi ol ogi st trespassed onto a ship to observe Dye’s conmm ssion of
alleged illegal acts. The Al askan appellate court accepted the
appel lant’s argunents that (1) this trespass did constitute a
search, and (2) appellant had a subjective expectation of privacy

in the boat. The court held, however, that the appellant’s
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subj ective expectation of privacy was not one that society was
prepared to accept as objectively reasonabl e because

the only evidence observed... was in the

process of being noved onto the deck where it

woul d have been in plain view
ld. at 421-422. Dye was cited with approval in Burnett v.
Muni ci pality of Anchorage, 678 P.2d 1364 (Al aska App. 1984),

which in turn was cited with approval in Penberton v. Bethl ehem

Steel Corp., 66 M. App. 133.

Appel lant’ s involvenment in a personal injury |lawsuit
further | essened his expectation of privacy.* A personal
injury claimant shoul d reasonably

expect reasonable inquiry and investigation
to be made of her claimand to this extent
her interest in privacy is circunscribed..
there is much social utility to be gained
fromthese investigations. It is in the
best interests of society that valid clains
be ascertained and fabricated cl ai ns be
exposed.

Forster v. Manchester, 410 Pa. 192, 197, 189 A 2d 147 (1963).
The appel lant in Manchester was the plaintiff in a personal
injury suit, whose actions on a boat were in the public view
The Suprenme Court of Pennsylvani a noted that
appellant’s activities could be observed by
passers by. To this extent appellant has

exposed herself to public observation and
therefore is not entitled to the sane degree

4 See Shenk v. Berger, 86 M. App. 498 (1991) for a discussion of
di scovery and evidentiary issues involving surveillance filnms of a plaintiff’s
activities.



of privacy that she would enjoy within the
confines of her own hone.

Id. The surveillance conducted by M. Sheppard invol ved not hi ng
nmore than observations of appellants while they were on or near
a yacht situated in a public waterway and in open view of the
public. As the circuit court noted, appellants

were performng acts which were in public

view to other nmenbers of the club and to

peopl e boating in the water. Wrking on a

boat may be inportant to a tort suit, when

the ability of Plaintiff to do heavy work is

at issue, but it is scarcely such as would

be an intrusion on Plaintiff’s right to

secl usi on.

In McLain v. Boise Cascade Corporation, 533 P.2d 343 (O .
1975), the appellant sued his enployer for invasion of privacy
and trespass because, after appellant had asserted a worker’s
conpensation claim the enployer hired an investigator who
trespassed onto plaintiff’s property and conducted surveill ance
w thout plaintiff’s know edge. The surveillance produced film
and photos that were used agai nst appellant at the worker’s
conpensation hearing. After noting that appellant’s involvenent
in the worker’s conpensation suit |essened his expectation of
privacy “to the extent of a reasonable investigation,” the
Suprene Court of Oregon rejected the argunent that trespass
constituted an invasion of privacy:

[1] the surveillance and picture taking were
done in such an unobtrusive manner that

plaintiff was not aware that he was being
wat ched and filned... [2] plaintiff conceded



that his activities which were filmed coul d
have been observed by his nei ghbors or
passers by on the road running in front of
his property. [3] undoubtedly the

i nvestigators trespassed on plaintiff’s |and
whi | e wat ching and taking pictures of him
but ... [the trespass] did not constitute an
unr easonabl e surveillance “highly offensive
to a reasonable man..

We think that trespass is only one
factor to be considered in determ ning
whet her the surveillance was unreasonabl e.
Trespass to peer in windows and to annoy or
harass the occupant may be unreasonabl e.
Trespass al one cannot automatically change
an ot herw se reasonabl e surveillance into an
unr easonabl e one. The one trespass which
was observed by plaintiff did not alert him
to the fact that he was bei ng watched or
that his activities were being filmed. The
record is clear that the trespass was
confined to a narrow strip along the east
boundary of plaintiff’'s property. Al the
surveillance in this case was done during
dayl i ght hours and when plaintiff was
exposed to public view by his neighbors and
passers by.

ld. at 346-347. In this case, because appellants were seen
doing things that could be observed by non-trespassi ng nenbers
of the general public, the circuit court correctly dism ssed
their intrusion clains.

B. False Light

Appel l ants also claimthat the circuit court erred in
granting appellees’ notion to dismss on the false light claim
Fal se I'ight invasion of privacy has been defined as foll ows:

One who gives publicity to a matter

concerni ng anot her that places the other
before the public in a false light is
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subject to liability to the other for
i nvasion of privacy, if (a) the false |ight
in which the other person was placed woul d
be highly offensive to a reasonabl e person,
and (b) the actor had know edge of or acted
in reckless disregard as to the falsity of
the publicized matter and the false light in
whi ch the other woul d be pl aced.
Bagwel I v. Peninsul a Regi onal Medical Center, 106 M. App. 470,
513-14 (1995), citing Restatenent (2d) Torts 8 652E. This tort
requires publicity, nmeaning that “the disclosure of the private
facts nmust be a public disclosure, and not a private one.”
Hol | ander v. Lubow, 277 Md. 47, 57 (1976). Conpl ete defenses
exi st where (1) the statenent is true, or (2) the plaintiff
consented to the publication. 1d.
The circuit court correctly granted appellees’ notion to
di sm ss because the information was true. The video showed (1)
M. Furman conducting activities that he did indeed perform and
(2) appellants spending a day on their yacht. Because these
activities were admttedly true, publication of themis not
actionabl e under a false |ight theory.
C. Publicizing Private Facts About Appellants
Appel lants further allege that the circuit court erred in
granting the notion to dismss the claimthat appellees
publicized private facts about appellants. The tort of
publicity given to private |ife has been defined as foll ows:
One who gives publicity to a matter

concerning the private life of another is
subject to liability to the other for
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unr easonabl e i nvasion of his privacy, if the

matter publicized is of a kind which (a)

woul d be highly offensive to a reasonabl e

person, and (b) is not of legitimte concern

to the public.
Klipa v. Board of Educ. O Anne Arundel County, 54 M. App. 644,
654-5 (1983), citing Restatenent (2d) Torts 8652D. In order to
succeed on a claimof this nature, the “matter disclosed nust be
a private fact and it nust be made public.” Penberton v.
Bet hl ehem Steel Corp., 66 M. App. at 166. The publication
el ement required is as foll ows:

It is not an invasion of the right of

privacy... to communicate a fact concerning

the plaintiff’s private life to a single

person or even to a small group of persons.
Id. The public matter, however, nmust be one that is “offensive
and objectionable to a reasonable man of ordinary
sensibilities.” Klipa, 54 Ml. App. at 655. There is an obvious
reason for this requirenent:

The law is not for the protection of the

hypersensitive, and all of us nust, to sone

reasonabl e extent, lead |ives exposed to the

publ i c gaze.
ld. In examning a claimof this nature, courts have held that
“reasonabl eness under the facts presented is the determ ning
factor.” 1d. at 656.

The circuit court correctly granted the notion to dism ss

this claim The surveillance filnms and phot os woul d have been

adm ssible at trial had M. Furman’s personal injury claimnot
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been settled. Thus, the information recovered was not private
in nature. \While appellants did belong to a “private” yacht
club, their yacht was in navigable water in open viewto the
public. There is sinply “no liability when the defendant nerely
gives further publicity to information about the plaintiff that
is already public.” Penberton, 66 M. App. At 167, citing
Rest atenent 2d 8652D, comment b. Thus, the circuit court
correctly granted appellees’ notion to dismss.
1. Punitive Damage & Respondeat Superior d ains

Appel l ants al so conpl ain about the dism ssal of their

punitive damage and respondeat superior clains. For the reasons

st at ed above, these issues are noot.

JUDGMVENTS AFFI RVED, COSTS
TO BE PAI D BY APPELLANTS.
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