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In an action for judicial review, the GCrcuit Court for Anne
Arundel County reversed a decision by the Board of Appeals
(“Board”) of the appellant, Anne Arundel County (“County”), that
the appellee, Allen Miir, a police officer with the Anne Arunde
County Police Departnment, is not entitled to credit toward his
pension for his prior service with the Baltinore Cty Police
Depart nment .
We have refornmul ated the questions raised by the County as
fol | ows:
l. Did the circuit court incorrectly interpret M.
Code (1983 Repl. Vol., 1990 Supp.) sections 31 and
32 of former article 73B, as anended in 1990 by
House Bill 6877

1. 1Is the County estopped to deny the transfer of
service credit it effected for Oficer Mir in
1992?04

For the follow ng reasons, we shall reverse the judgnent of

the circuit court, and remand the case with instructions to affirm

t he deci sion of the Board.

FACTS AND PROCEEDINGS

The four questions presented by the County are:

l. DD THE CIRCUT COURT FAIL TO PROPERLY CONSTRUE
HOUSE BI LL 6877

1. DOES THE COUNTY PERSONNEL OFFI CER HAVE A FI DUCI ARY
DUTY UNDER MARYLAND LAW TO CORRECT CLERI CAL ERRORS
| N PENSI ON CALCULATI ONS?

I11. MAY APPELLEE RECOVER UNDER AN ESTOPPEL THEORY?

V. ARE MCHAEL VALLE' S 1991 PENSION CALCULATI ONS
ENTI TLED TO ANY DEFERENCE?



From Novenber 22, 1974, to April 26, 1979, Oficer Mir was
enployed as a police officer by the Baltinmore Cty Police
Departnment (“BCPD’). He left that enpl oynent and i nmedi ately went
to work for The Westinghouse Corporation as a security guard. H's
enpl oynent at Westinghouse ended on July 17, 1980. The next day,
July 18, 1980, O ficer Mir began enploynent as a police officer
with the Anne Arundel County Police Departnment (“AACPD’).

During his enpl oynent by the BCPD, Officer Miir contributed to
the Baltinore City Fire and Police Enployees’ Retirenment System
(“BCPD Retirenment Systenf). On June 1, 1979, after |eaving
enploynrent with the BCPD, Oficer Mir was refunded the
contributions he had nmade to the BCPD Retirenent System

VWen O ficer Miir began enploynment with the AACPD, he becane
a nmenber of the County’s Retirenment System

In 1990, the Maryl and General Assenbly passed House Bill 687,
as chapter 595, Acts 1990. The enactnent added to sections 31 and
32 of what was then article 73B of the Maryland Code, governing
pensi ons. Those sections addressed the circunstances under which
a menber or former menber of a qualified state or | ocal governnent
subdivision retirenment or pension plan could transfer service
credit from that plan to another qualified state or |ocal
governnent retirenent or pension plan. House Bill 687 anended the

then-current lawin part by creating a window of tine for certain



enpl oyees who had not applied for transfers of service credit, when
t hey coul d have, to do so.

On June 16, 1991, Oficer Miir filed an application with the
County’s O fice of Personnel to transfer his service credit in the
BCPD Retirenent System to the County’'s Retirenment System The
County’s O fice of Personnel handled the “nmechanics” of
applications for transfers of service credit, and explained in a
menor andum t hat an applicant whose prior service credit had been
earned in a qualifying, contributory retirement plan would be
required to docunent the pension refund the person had received.
The refund then woul d be increased by 3% conpounded i nterest from
the date of receipt to the date of application for transfer of
service credit, and the person would be required to deposit that
anount into his account, “thus receiving i mediate credit for any
past service.” Thus, for those enpl oyees, a “buy-in” was required.

Oficer Miir spoke to Mchael Valle, the Enployee Benefits
Adm ni strator for the Ofice of Personnel, about his application to
transfer service credit. On Septenber 14, 1992, M. Valle wote
Oficer Miir a letter stating that, before he could transfer
service credit, he had to furnish verification of past enploynent
and contri bute the proper “buy-in” figure. M. Valle stated that,
based on the pension contribution figure Oficer Miir had nmade to

t he BCPD Retirenment System the “buy-in” figure woul d be $4, 020. 16.



Oficer Miir was told by M. Vallee that he would receive
credit with the County’s Retirenent Systemfor his service with the
BCPD. On Septenber 24, 1992, Oficer Mir paid the County’s
Retirenment Systemthe “buy-in” figure of $4,020.16. H s retirenent
account with the County then was changed to reflect a “Pension
Entry Date” of February 18, 1979. That date was arrived at by
tacking O ficer Miir's service tinme with the BCPD onto his hiring
time with the AACPD.

Ei ght years later, by letter dated July 26, 2000, Randall J.
Schultz, Personnel Oficer of the County’'s Ofice of Personnel,
informed OFficer Muir that his service credit wth the BCPD had not
been eligible for transfer because there had been a break in
service between his enploynent by the BCPD and his enpl oynent by
the AACPD, that is, the nonths he spent working for Wstinghouse;
and that the $4,020.16 O ficer Miir had deposited with the County’s
Retirenment System would be refunded to himin 90 days, wthout
i nterest.

Oficer Miir appealed the Ofice of Personnel’s decision to
the Board. On Novenber 30, 2000, the Board held an evidentiary
hearing on the matter. O ficer Miir testified on his own behalf;
the County call ed Andrew McCarra, a personnel analyst inthe Ofice
of Personnel; and nunerous docunents were admtted into evidence.

The evi dence presented was consistent with the facts we have

recited, which are largely undisputed. M. MCarra acknow edged



that O ficer Miir's application to transfer service credits had
been accepted and approved by the County in 1992, and that he had
been straightforward in the i nformati on he had furni shed i n support
of his application. M. MCarra expl ai ned, however, that M. Valle
and the O fice of Personnel had m sread article 73B, section 31(a),
as anended by House Bill 687, to permt a transfer of service
credit when the enpl oyee requesting the transfer had had a break in
service between his enploynment by the state or |ocal subdivision
fromwhich the service credit was to be transferred and the state
or local subdivision to which the service credit would be
transferred; and, in fact, the statutory |anguage required that
there be no break in service. M. MCarra explained that the
action taken by the County’'s Ofice of Personnel in the year 2000
was to correct the m stake that had been nmade in allowing Oficer
Muir to transfer his BCPD Retirenent Systemservice credit at all.

On January 17, 2001, the Board issued a final decision and
order affirmng the Ofice of Personnel’s decision but providing
that the refund of Officer Miir’s $4,020.16 “buy-in” sumwas to be
paid with interest from Septenber 28, 1992, at the sane rate of
return as the County’s pension plans. Two of the six Board nenbers
participating in the decision wote a concurrence, stating
agreenent with the outcone but expressing concern that Oficer Miir

had relied on the O fice of Personnel’s decision, albeit incorrect,



in 1990, only to learn eight years later that the decision was
wWr ong.

Oficer Miir filed an action for judicial review in the
Circuit Court for Anne Arundel County, in which the County
participated as the respondent. After nenoranda of |aw were
submtted and argunents of counsel were made, the court issued a
menor andum order reversing the Board s deci sion.

The court ruled that the |anguage of article 73B, section
31(a), as anmended by House Bill 687, was anbi guous, and coul d have
been properly interpreted to have allowed a transfer of retirenent
service credit for an enpl oyee who had had a break in service; that
the County’s statutory interpretation therefore was not a m st ake,
and the action it took in the year 2000 was not the correction of
a m stake; and that, under the doctrine of equitable estoppel, the
County was precluded fromundoi ng the transfer of service credit it
had approved for O ficer Miir eight years earlier.

The County noted a tinely appeal.

W shall include additional facts in our discussion as

pertinent to the issues.
STANDARD OF REVIEW
Inacircuit court action for judicial review, under Ml. Code
(1999 Repl. Vol.), section 10-222(h)(3) of the State Government

Article, the court may reverse or nodify the agency' s final

decision “if any substantial right of the petitioner may have been
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prejudi ced because a finding, conclusion, or decision” was

unconstitutional; “exceed| ed] the statutory authority or
jurisdiction of the [agency]”; “result[ed] from an unlawf ul
procedure; was “affected by any other error of law; was

“unsupported by conpetent, material, and substantial evidence in
light of the entire record as submtted"; or was “arbitrary or
capricious.”

In Stover v. Prince George’s County, 132 Mi. App. 373 (2000),
we expl ained that, on appeal fromthe decision of a circuit court
in an action for judicial review of the final decision of an
adm ni strative agency, this Court perforns the sane function as did
the circuit court:

When reviewing a decision of an admnistrative
agency, this Court’s role is “precisely the sane as that
of the circuit court.” Department of Health and Mental
Hygiene v. Shrieves, 100 Md. App. 283, 303-304, 641 A 2d
899 (1994) (citation omtted). “Judicial review of
adm ni strative agency actionis narrow. The court’s task
on review is not to ‘substitute its judgnment for the
expertise of those persons who constitute the
adm ni strative agency.’” United Parcel Service, Inc. v.
People’s Counsel for Baltimore County, 336 Md. 569, 576-
577, 650 A. 2d 226 (1994) (quoting Bulluck v. Pelham Wood
Apts., 283 Md. 505, 513, 390 A 2d 1119 (1978)).

Rat her, “[t]o the extent the issues on appeal turn
on the correctness of an agency’s findings of fact, such
findi ngs nust be revi ewed under the substantial evidence
test.” Department of Health and Mental Hygiene V.
Riverview Nursing Center, Inc., 104 M. App. 593, 602,
657 A 2d 372, cert. denied, 340 Ml. 215, 665 A 2d 1058
(1995) (citation omtted). Thereviewing court’s taskis
to determne “whether there was substantial evidence
before the adm ni strati ve agency on the record as a whol e
to support its conclusions.” Maryland Commission on
Human Relations v. Mayor and City Council of Baltimore,
86 Md. App. 167, 173, 586 A 2d 37, cert. denied, 323 M.
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309, 593 A 2d 668 (1991). The court cannot substitute
its judgnent for that of the agency, but instead nust
exercise a “restrai ned and di sci plined judicial judgnent
so as not to interfere with the agency’'s factual
concl usions.” State Administrative Board of Election
Laws v. Billhimer, 314 M. 46, 58-59, 548 A 2d 819
(1988), cert. denied, 490 U.S. 1007, 109 S. . 1644, 104
L. Ed. 2d 159 (1989) (quoting Supervisor of Assessments

of Montgomery County v. Asbury Methodist Home, Inc., 313
M. 614, 625, 547 A 2d 190 (1988)).

The reviewing court’s analysis has three parts:

1. First, the reviewi ng court nust determ ne whether
the agency recognized and applied the correct
princi ples of | aw governing the case. The revi ew ng
court is not constrained to affirmthe agency where
its order “is prem sed solely upon an erroneous
concl usi on of law”

2. Once it is determned that the agency did not err
in its determnation or interpretation of the
applicable law, the review ng court next exam nes
the agency’s factual findings to determne if they
are supported by substantial evidence, i.e., by
such rel evant evidence as a reasonable m nd m ght
accept as adequate to support a conclusion. At
this juncture, . . . “it is the agency’s province
to resolve conflicting evidence, and, where
i nconsi stent inferences can be drawn fromthe sane

evidence, it is for the agency to draw the
i nference.”

3. Finally, the review ng court nust exam ne how the
agency applied the law to the facts. This, of

course, is a judgnental process involving a m xed
gquestion of |aw and fact, and great deference nust
be accorded to the agency. The test of appellate
review of this function is “whether, . . . a
reasoning mnd could reasonably have reached the
concl usi on reached by the [agency], consistent with
a proper application of the [controlling |ega

principles].”

Comptroller of the Treasury v World Book Childcraft
Int’1, Inc., 67 M. App. 424, 438-439, 508 A 2d 148,
cert. denied, 307 Md. 260, 513 A 2d 314 (1986) (quoting
Ramsay, Scarlett & Co., Inc. v. Comptroller of the
Treasury, 302 Mi. 825, 834-838, 490 A. 2d 1296 (1985)).
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Id. at 380-81.

DISCUSSION

I

The County contends the circuit court erroneously interpreted
article 73B, section 31(a), as anended by House Bill 687, as having
permtted Oficer Muir to transfer the service credit he earned in
the BCPD Retirenent System to the County Retirenent System when
there was a break between the end of his service with the BCPD and
the beginning of his service with the AACPD;, and that the Board
properly interpreted the statute as not having permtted a transfer
of service credit in that circunstance. Oficer Miir counters that
the circuit court’s decision on that issue was legally correct and
the Board s decision was legally incorrect.

During the relevant period in this case, the statutes
pertaining to government pensions were codified in article 73B of
the Maryl and Code. Sections 31 through 34 of that articl e appeared
under the heading “Transfers Between Retirenment or Pension
Systens.” 1n 1989, before the passage of House Bill 687 during the
1990 legislative session, section 31 of article 73B, entitled
“Acceptance of enploynent requiring participation in another
systen{,]” read as foll ows:

Any person who 1s a member of any retirement or pension

system, operated on an actuarial basi s, Wi th

contributions being nmade during the active service of

menbers which are conmputed to be sufficient to provide
the reserves needed to cover the benefits payable on
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their account, either under the laws of this State or
under the laws of any political subdivision of this
State, may transfer that membership to any other such
retirement or pension system upon accepting office or
employment which makes it possible or mandatory for the
member to participate 1in the other system and if
acceptance of the office or employment would make it
impossible for the member to continue as a contributing

member of the retirement system from which the member
transfers.

(Enmphasi s added.)

House Bill 687 did not change this |language. It recodified it
as subsection 31(a), and assigned it the subcaption, “Acceptance of
enpl oynment requiring participation in another system” House Bill
687 added a new subsection, however, which was codified as
subsection 31(b). The new section, which was gi ven t he subcapti on,

“Transfers by former nenbers,” stated:

Any person who 1is a former member of any retirement or
pension system, operated on an actuarial basis, wth
contributions being nade during the active service of
nmenbers which are conputed to be sufficient to provide
the reserves needed to cover the benefits payable on the
menber’ s account, either under the |aws of the state or
under the | aws of any political subdivision of the state,
may transfer service credit attained as a result of that
former membership to any other such retirement or pension
system if:

(1) The former member served as an elected or
appointed official as a member of the
retirement or pension system from which
the service credit is to be transferred;

(2) The former member 1s sServing as an
elected or appointed official of the
state at the time of a request for the
transfer of service credit;

(3) A break in service occurred that prevents
the former member from transferring
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membership under subsection (A) of this
section,; and
(4) The current office of the former member

makes 1it: (I) Possible or mandatory to

participate in the retirement or pension

system to which the service credit is to

be transferred; and (II) Impossible for

the member to continue as a contributing

member of the retirement or pension

system from which the service credit 1is

to be transferred.
(Enphasi s added.) After subsection 31(b) was added, the caption of
section 31 was anended to read: “Acceptance of enpl oynent requiring
participation in another system transfers by forner nenbers.”

Al so before House Bill 687 was passed, section 32 of article
73B governed transfers of service credit between certain types of
pension or retirenent systens. Specifically, it categorized the
systens as those in which contributions were deducted on all
earnabl e conpensation or those in which contributions are not
deduct ed on al | earnabl e conpensati on, and then in four subsecti ons,
(a) through (d), addressed the four possible eventualities of
transfers fromor to those systens. (Transfer fromsystemin which
contri butions deducted on all earnabl e conpensation to |i ke system
transfer fromsystemin which contributions deducted on all earnabl e
conpensation to systemin which contributions not so deducted; the
converse situation; and transfer fromsystemin which contributions
not deducted on all earnabl e conpensationto |ike system) For each

eventuality, the statute set forth a deadline by which the transfer

of service credit had to take place, if at all.
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For purposes relevant to this case, House Bill 687 anended
section 32 to add a new subsection (e), governing “Transfers by
former nenbers[,]” that corresponded to the addition of subsection
31(b). Subsection 32(e) provided, in pertinent part, that if
service credit was transferred under subsection 31(b) “for a former
menber of a retirenent or pension system the forner nenber shal
receive the service credit for and in the anmount of benefits in the
system to which the nenber transfers[,]” subsection 32(e)(1), and
that any claimfor service credit had to be nade on or before the
later of July 1, 1991, or one year after the fornmer nmenber becane
a menber of the retirenent systeminto which service credit was to
be transferred. Subsection 32(e)(2)(i) and (ii).

Finally, section 2 of House Bill 687 stated:

That any nenber of a retirenent or pension system

operated on an actuarial basis by the State or a

political subdivision of the State may nake a cl ai mon or

before June 30, 1991 for service credit, if the nmenber

(1) On or before June 30, 1990, transferred from a

retirement or pension system operated on an actuari al

basis by the State or a political subdivision of the

State to a retirenent or pension system operated on an

actuarial basis by the State or a political subdivision

of the State; and (2) At the tinme of the transfer is

eligible to claimservice credit under Article 73B, § 32

of the Annot ated Code of Maryl and or under Chapter 327 of

the Acts of the CGeneral Assenbly of 1986.

The i ssue of the neaning of sections 31 and 32 of article 73B,
as anended by House Bill 687, is a pure question of |aw that we

revi ew de novo. Total Audio Visual Systems v. DLLR, 360 Ml. 387,

394 (2000). The primary goal of statutory interpretation is to
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determ ne and put into effect the intention of the | egislature. 1In
re Mark M., 365 Md. 687, 711 (2001). Because the best evidence of
a statute’s neaning is the statute itself, the process of statutory
interpretation “begins with, and frequently ends with, the words of
the statute.” Total Audio Visual Systems v. DLLR, supra, 360 M.
at 395.

W interpret the words of a statute by wusing their plain

nmeani ng. Stanford v. Maryland Police Training & Correctional
Comm’n, 346 WM. 374, 380 (1997). When statutory terns are
unanbi guous, we wll give them plain and sensible neaning,

Tidewater/Havre de Grace, Inc. v. Mayor & City Council of Havre de
Grace, 337 M. 338, 345 (1995), and ordinarily will not | ook beyond
the words of the statute to determne the legislative intent. Board
of License Commissioners for Charles County, Maryland v. Toye, 354
Md. 116, 122 (1999). Mreover, we “give every word effect, avoiding
constructions that render any portion of the |anguage superfl uous
or redundant.” Rouse-Fairwood Ltd. v. Supervisor of Assessments,
120 Md. App. 667, 687 (1998) (citing Blondell v. Baltimore City
Police Dep’t, 341 MJ. 680, 691 (1996)).

When the plain neaning of a statute is not clear, we consider

not only the literal and usual neaning of the words but also their

meani ng and effect “in light of the setting, the objectives and
pur pose of the enactment.” Tucker v. Fireman’s Fund Ins. Co., 308
M. 69, 75 (1986). “When construing a statutory provision within
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a single statutory schene, we nust consider the statutory schene as
a whole to determne the legislative intent.” In re Mark M., 365
Ml. at 711. Finally, we nmust avoid “giving the statute a strained
interpretation or one that reaches an absurd result.” Metheny v.
State, 359 Md. 576, 610 (2000).

The | anguage of section 31(a) is witten so as to inform a
menber of a qualifying governnental retirenment or pension systemwho
has earned service credit in that system about the possibility of
transferring that credit upon acceptance by the nenber of certain
office or enploynent. Specifically, it allows such a nenber to
“transfer that menbershi p” to any ot her such qualifyi ng gover nnent al
system “upon accepting of fice or enpl oynent whi ch nakes it possible
or mandatory for the nenber to participate in the other system and
if acceptance of the office or enploynent woul d make it inpossible
for the nmenber to continue as a contributing nenber of the
retirement system from which the nmenber transfers.” Thus, for a
person to transfer nenbership under section 31(a), he nmust 1) be a
menber of a qualifying system 2) either be able or be required to
participate in the other qualifying systemwhen he accepts his new
office or enploynent; and 3) no longer be able to continue as a
contributing nenber of the first retirenent systemwhen he accepts
his new office or enploynent.

When these criteria are considered together, it is clear that

only when a person went directly from hol ding enpl oynent or office
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wi th one governnental entity having a qualified retirenent system
to hol ding enploynent or office with another such entity would he
gualify for transfer of service credit under section 31(a). The
tenporal focus of the statute is “upon accepting office or
enploynment.” At that time, the person in question nmust be a nenber
of the retirenment systemof his existing governnental enployer; nust
be a contributing nenber of that system nust not be able to
continue as a contributing nenber once his enpl oynent changes; and
must be permtted or required to participate in his new governnent al
enpl oyer’ s pensi on systemonce he changes enpl oynent. Those criteria
cannot be satisfied by a nenber of a qualified system who | eaves
enpl oynent to join the private sector. Even if the person could
remain a nmenber of the first system and even if he could remain a
contributing nenber, both of which are unlikely, his acceptance of
the new enploynent would not provide him with a new qualifying
system to participate in. The only circunmstance in which all
criteria could be satisfied is when there is no break in qualified
gover nnent service.

The |anguage of section 31(b) is consistent wth this
interpretation of section 31(a), and indeed conpels it. Unl i ke
section 31(a) which pertains to peopl e who are nenbers of qualifying
governnmental retirement or pension systens, section 31(b) pertains
to people who are forner nenbers of such retirenent or pension

syst ens.
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A conparison of the two subsections shows that the statutory
right of a former nmenber of an applicable retirenent or pension
systemto transfer service credit earned in that systemto anot her
qual i fying systemis nore narrow than the right of a nmenber of an
applicable retirenment or pension system to so transfer service
credit, and that four specific conditions nust be fulfilled for the
right to exist. They are:

(1) The fornmer nmenber served as an el ected or appointed
official as a nenber of the retirenent or pension
system from which the service credit is to be
transferred,
(2) The former nenber is serving as an elected or
appointed official of the State at the tine of a
request for the transfer of service credit;
(3) A break in service occurred that prevents the former
member from transferring membership under subsection
(a) of this section,; and
(4) The current office of the former nenber makes it:
(i) Possible or mandatory for the forner nenber to
participate in the retirenment or pension system
to which the service credit is to be
transferred; and

(ii) Inpossible for the nenber to continue as a
contributing nenber of the retirenment or
pensi on systemto fromwhich the service credit
is to be transferred.

Thi s | anguage i s an express recognition by the | egi sl ature that
the wordi ng of section 31(a), which as noted had existed in the | aw
bef ore House Bill 687 was passed, by its terns required that there
not be a break in service between hol di ng enpl oynent or office with
the two governnental entities for a transfer of benefits to be

permtted.
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In the case at bar, it was undisputed that O ficer Miir only
could have been eligible for a transfer of service credit under
section 31(a), if at all. Cearly, he did not neet all four of the
conditions required for eligibility under section 31(b). Yet, the
pl ain neaning of section 31(a) elimnated him fromits coverage,
because of the break in service between his enpl oynments by the BCPD
and by the AACPD. The facts introduced i nto evi dence showed plainly
howt he break i n service disqualified Oficer Muir fromeligibility.

First, wunder Article 22, sections 29 through 41 of the
Baltinmore City Code (“Code”), which establishes the BCPD Retirenent
System O ficer Miir ceased being a nenber of that system when he
was refunded his contributions, on June 1, 1979. Code section 30(3)
provides that a “‘[n]enber’ shall nean any person included in the
nmenbership of the [BCPD Retirenent Systen] as provided in § 31 of
this subtitle.” Section 30(3). And Code section 31 describes the
menbership in the BCPD Reti renment Systemas consi sting of peopl e who

becone enpl oyees after a certain date, Code section 31(1)(a),? but

Should any menmber . . . wthdraw his accunul ated
contributions . . . he shall thereupon cease to be a
menber.

Code section 31(4). Thus, when Oficer Miir accepted enploynent
with the AACPD in 1980, he no longer was a nenber of the BCPD

Ret i rement Syst em having been refunded his accumul ated

2 Code section 30(2)(a)(1) states that an “enpl oyee” neans an
“of ficer or enpl oyee of the Police Departnent or Fire Departnent of
Baltinmore Gty....”
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contributions on June 1, 1979; and, necessarily, he no |onger was
a contributing menber of that retirenent system?® And second, upon
accepting enploynent with Wstinghouse, Oficer Miir was neither
required nor eligible to participate in the qualified retirenment
systemto which he | ater sought to transfer his service credit.
The anmendnent to section 32, governing the tine periodin which
former nenbers could nmake a claimfor transfer of service credit,
did not pertain to Oficer Miir, because he was not eligible for
transfer of service credit as a fornmer nenber, as expl ai ned above.
Finally, section 2 of House Bill 687 also was inapplicable to
Oficer Muir. That section, which we have quoted above, and which
appears as an “Editor’s note” in the commentary to article 73B,
section 39, afforded an extension of tine to nmake a claim to
transfer service credit to nenbers of retirenment systens who were
eligible to have their service credit transferred, but did not make
their clains within the applicable tinme frames established in

section 32. Oficer Miir was not eligible to have his service

3 In the “Claim for Transfer of Service Credit,” filed by
Oficer Muir with the BCPD Retirenment System and introduced into
evi dence, O ficer Miir gave his “term nation of nenbership” date
fromthat retirenment systemas April 26, 1979. He further answered
“Yes” to the question, “Have accunul ated contri buti ons and i nterest
been refunded to [you] by your systenP”; and answered that the
amount refunded was $2,819. 66, with the sumhavi ng been refunded to
him on June 1, 1979. That information was certified by an
aut hori zed official of the BCPD Retirenment System on Novenber 11,
1991.
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credit transferred to begin with, so the section did not apply to
hi m

The plain | anguage of article 73B, sections 31 and 32, did not
allow Oficer Miir to transfer his service credit. The Board's

interpretation of that |anguage was legally correct.

II

The County contends the Board properly concluded that,
notw t hstanding that Mchael Valle told Oficer Miir in 1992 that
he could transfer his service credit, and that the County approved
his doing so and accepted the paynent to effectuate the transfer,
the County was not estopped to deny Oficer Miir the benefit of
transferring his service credit. |In support, the County argues t hat
the doctrine of equitable estoppel does not operate to preclude a
governnmental entity fromcorrecting a m stake or clerical error in
determ ning a pension calculation, and that is what the County was
doing with respect to Oficer Mir.

Oficer Miir responds that the County was not correcting a
m stake or clerical error but was reinterpreting a statute that was
subject to differing interpretations, which it is estopped to do.

The Court of Appeals has

adopted and continually applied the definition of

equitable estoppel set forth at 3 J. Poneroy, Equity

Jurisprudence, 8 804 (5th ed., 1941), as foll ows:

Equitable estoppel is the effect of the
voluntary conduct of a party whereby he is
absolutely precluded, both at Ilaw and in

equity, fromasserting rights which m ght have
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otherwi se existed, either of property, or

contract or of renmedy, as against another

person who has in good faith relied upon such

conduct, and has been | ed thereby to change his

position for the worse and who on his part

acqui res some corresponding right, either of

property, of contract, or of renedy.
Permanent Financial Corp. v. Montgomery County, 308 M. 239, 247
(1986) .

Ordinarily, the doctrine of estoppel does not apply agai nst the
State. ARA Health Services, Inc. v. Dep’t of Public Safety, 344 M.
85, 96 (1996); Marriott v. Cole, 115 M. App. 493, 508 (1997)
(stating that the doctrine of estoppel “ordinarily does not apply
against the State or its agencies with respect to governnenta
functions”). The law is not settled, however, “as to when, and
under what circunstances, equitable estoppel is avail abl e agai nst
a muni ci pal corporation.” Permanent Financial Corp., supra, 308 M.
at 247.

In Maryl and, in a non-chartered county, the county
comm ssioners are held to be a nmuni ci pal corporation, under Mi. Code
(2001 Repl. Vol.), article 25, section 1. See Neuenschwander v.
Wash. Sub. San. Comm’n., 187 M. 67, 74-75 (1946); Jay v. County
Comm’rs, 120 Md. 49, 52 (1913); Gregg Neck Yacht Club v. Co. Comm’rs
of Kent County, 137 M. App. 732, 774 (2001). Li kewi se, under
article 25A, section 4, in chartered counties, “Article 25 shal

continue to be operative.” Accordingly, for purposes of the

doctrine of equitable estoppel, the chartered counties of Maryl and
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are treated as nunicipal corporations. See Permanent Financial
Corp. v. Montgomery County, supra, 308 M. at 247 (addressing
application of doctrine of equitable estoppel against Mntgomnmery
County); Schaefer v. Anne Arundel County, 17 F.3d 711, 714 (4th G r.
1994) (Nieneyer, J.) (addressing application of the doctrine of
equi t abl e estoppel agai nst Anne Arundel County and descri bing that
county as “a munici pal corporation”). Thus, in the case at bar, we
| ook to the |law of estoppel as applied to nunicipal corporations
(al beit unsettled) for the |egal principles guiding our decision.

In Maryland, the doctrine of equitable estoppel has been
applied “narrow y” to municipal corporations. Permanent Financial
Corp., supra, 308 Md. at 249. The failure of a municipal officer
to act will not effect an estoppel. Id. at 248-49 (quoting 9A
McQuillen, Muinicipal Corporations, 8 27.56 (3rd. ed. rev.)).
Rat her, “there nust have been sone positive acts by such officers
that have induced the action of the adverse party” and “[i]t nust
appear, noreover, that the party asserting the doctrine incurred a
substantial change of position or made extensive expenditures in
reliance on the act.” 1d. at 249.

A municipality may be estopped to deny the actions of its
of ficers when they were taken within the scope and course of their
actual authority. TLipsitz v. Parr, 164 M. 222, 227 (1933). See
also Marzullo v. Kahl, 366 M. 158, 196 (2001); Inlet Assocs. V.

Assateague House Condo. Assoc’n., 313 M. 413, 435-36 (1988);
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Permanent Financial Corp. v. Montgomery County, supra, 308 M. at
250. On the other hand, estoppel will not apply to an act of a
muni ci pal corporation’s officer that is outside his actua
authority, see Gregg Neck Yacht Club v. Co. Comm’rs of Kent County,
supra, 137 Md. App. at 775; see also Maryland Classified Employees
Assoc. v. Anderson, supra, 281 M. at 501 n.2 (citing Gontrum v.
Baltimore, 182 Md. 370, 378 (1943)), or that is taken in violation
of the law. Marzullo v. Kahl, supra, 366 M. at 196-97; Permanent
Financial Corp. v. Montgomery County, supra, 308 Ml. at 250; Gregg
Neck Yacht Club v. Co. Comm’rs of Kent County, supra, 137 M. App.
at 775.

I N Permanent Financial Corporation, the Court discussed the
application vel non of the doctrine of equitable estoppel to a
m ddl e ground type of situation, aptly described in Jantausch v.
Borough of Verona, 41 N.J. Super. 89, 124 A 2d 14, 16-17 (1956), as
fol |l ows:

But what of the internmediate situation in which the

adm nistrative official in good faith and within the

anbit of his duty makes an erroneous and debatable

interpretation of the ordi nance and the [ person affect ed]
inlike good faith relies thereon?
308 Md. at 250 (quoting Jantausch v. Borough of Verona, supra, 124
A 2d at 16-17). The Court of Appeal s pointed out that this question
was answered in a later New Jersey case, which held that the

doctrine would apply so long as the neaning of the ordinance

“although ultimately not too debatable, yet was, when the [action
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was taken], sufficiently substantial to render doubtful a charge
that the adm nistrative official acted without any reasonable basis
or that the [personrelying onthe official’s act] proceeded w t hout
good faith.” 308 Ml. at 250 (quoting Jesse A. Howland & Sons, v.
Borough of Freehold, 143 N. J. Super. 484, 363 A 2d 913, 916, (1976)
(enphasis in original)).

This analysis ultimately was adopted by the Court of Appeals
in City of Hagerstown v. Long Meadow, 264 M. 481 493 (1972), in
which the plaintiffs clained the nunicipality was estopped to take
the position that they needed to obtain a building permt for a
project, when an officer of the nunicipality had represented
ot herwi se. The Court held:

Nor do we think the facts of this case permt the

successful use of the argunent that the Building

Inspector was following a long standing admnistrative

interpretation when he informed [the plaintiffs] that no

building permt was required. This rule, when
applicable, mnust be bottoned on the need for the
interpretation or clarification of an anbi guous statute

or ordinance, which latter elenment is not here present.

Id. at 493.

The Court once again applied this principle in Permanent
Financial Corp. v. Montgomery County, supra. In that case, the
Court concluded that a county ordinance defining “nonhabitable
structures” was “open to at |east two reasonable and debatable
interpretations[,]” concerning height limtations, and that for a

significant period of time, the county had consistently adopted and

appl i ed one of those interpretations. 308 MI. at 251. A county
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official acting within the scope of his authority communi cated t hat
interpretation to the plaintiff builder, which relied on it and
designed the building involved using the height linmtations as
interpreted by the county. Later, the county board of appeals
determined that that interpretation was incorrect. The Court
concl uded, however, that the long-standing interpretation of the
ordi nance by the county “was neverthel ess reasonabl e and debat abl e

[and that it was clear that the county’ s action in issuing a
permit to the plaintiff based on that interpretation] was not the
result of oversight by the [c]ounty, but rather was consistent with
its practice.” 1I1d. at 252. On that basis, the Court held because
the plaintiff builder had expended substantial funds in reliance of
the county’s action, the county was estopped to deny the validity
of its action. 1d. at 252-53.

When we apply this principle to the case at bar, we concl ude
that the County i s not estopped to deny the actions of Mchael Valle
and other nenbers of its Ofice of Personnel approving Oficer
Miir’s transfer of service credit. Sections 31 and 32 of article
73B, originally and as anended by House Bill 687, did not allow a
transfer of service credit for a person in Oficer Miir’s
ci rcunst ance, as we have explained in part | above. These statutes
wer e not anbi guous; by their plain |anguage, Oficer Miir was not
eligible to transfer service credit. Unlike the ordinance in

Permanent Financial Corp. v. Montgomery County, supra, the pertinent
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statutes here were not subject to reasonable debate and
interpretation with respect to a person in Oficer Miir’s position.

The County di d not adopt one possi bl e reasonabl e i nterpretation
of the statutes in question for a substantial period of tine and
then, after O ficer Miir and perhaps others had relied onit, change
its favored interpretation to another reasonable, but different,
one. Rather, the County’'s officials incorrectly read the statutes
to nmean sonething they plainly did not mean. The Board correctly
concl uded that the action the County took in 2000 to informOificer
Muir that the transfer of service credit ostensibly effected in 1992
was not properly done, and to return his “buy-in” paynent, was taken
to correct a mstake its officials had commtted in reading and
applying the pertinent sections of article 73B, and was not a new
Interpretation of otherw se anbiguous statutory | anguage. The
County acted within its authority to correct the mstake, see
Redding v. Bd. of County Comm’rs, 263 M. 94, 111 (1971), cert.
denied, 406 U.S. 923 (1972) (citing Zoning Appeals Bd. v. McKinney,
174 Md. 551, 564-566 (1938)), and was not estopped to deny the

effecti veness of the erroneous transfer of service credit.

JUDGMENT OF THE CIRCUIT COURT FOR
ANNE ARUNDEL COUNTY REVERSED. CASE
REMANDED WITH INSTRUCTIONS TO AFFIRM
THE FINAL AGENCY ACTION OF THE ANNE
ARUNDEL COUNTY BOARD OF APPEALS.

COSTS TO BE PAID BY THE APPELLEE.
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