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Harry L. Leavy (“Leavy”), appellant, appeals fromthe trial
court’s judgnent that he breached his fiduciary duties to
Anmerican Federal Savings Bank (the “Bank”), appellee. Wi | e
Leavy was the president and chairman of the Bank’s board of
directors, he recruited sonme of the Bank’s board nenbers and
others to make a $6.5 million loan to a troubled borrower of the
Bank, and secretly took a $650,000 |oan brokerage fee for doing
So. Later, Leavy fraudulently conveyed $450,000 to his son,
Chri stopher Leavy (“Christopher”), placing those funds out of
t he Bank’ s reach. After a four day bench trial and post-
trial briefing, the trial court issued a witten nmenorandum and
opinion entering judgnent against Leavy in the anount of
$650, 000, pl us prejudgnent interest, and judgnent agai nst
Christopher in the amount of  $450, 000, plus prejudgment
i nterest. After receiving sone paynents from Christopher, the
Bank released its judgnent against him This appeal is solely
on behalf of Leavy. Leavy raises the follow ng issues, which we
have rephrased:

l. Whet her there was substantial evidence
to support the trial <court’s finding
t hat Leavy breached his fiduciary
duties to the Bank.

1. \Wet her t he trial court properly

ent ered separ at e restitutionary
j udgnent s agai nst bot h Leavy and



Chri st opher.
Finding no error and anple evidence that Leavy breached his
fiduciary duties to the Bank, we affirm the judgnent against

him



FACTS AND LEGAL PROCEEDI NGS

Since 1983, when he founded the Bank’s predecessor-in-
interest, Leavy served as the Bank’s president and chairnman of
its board of directors. By 1989, the Bank had nade 10 separate
loans totaling $6.6 mllion to its largest borrower, Eugene N
Hooper. Federal regqulators conducting an exam nation of the
Bank harshly criticized the |l|arge concentration of troubled
credit in a single borrower.

In response, Leavy negotiated with Hooper to restructure the
debt . By the end of February 1989, Hooper had agreed to a
refinancing plan that required him to reduce the debt by $1.1
mllion imediately, and by an additional $4 mllion within one
year. The deal included additional security. Hooper agreed to
give the Bank a first deed of trust on Hooper’s property known
as the Cedar Crest Country Club, and a second deed of trust on
a shopping center owned by Hooper. The plan also required rea
estate taxes and insurance on the collateral properties to be
escrowed. W shall refer to the debt restructuring and
refinancing plan as the “Cedar Crest Loan.”

Wil e he was negotiating with the Bank through Leavy, Hooper
al so was seeking additional credit. By March 1989, Hooper had
a $3.3 mllion loan comitnent from another |ender. There was

a 10% fee for that |oan. But Hooper was not satisfied with the



anmount of that loan, and continued to |look for other financing
sour ces.

In pursuit of additional capital, Hooper approached Leavy
about brokering a |oan that would stand behind the Bank’s | oan
At the sanme timfe he was negotiating wth Leavy about
restructuring and reducing the Bank’s |oans, Hooper solicited
Leavy to help himobtain other financing. He told Leavy that he
woul d pay a 10% brokering fee for the |oan, to be secured by a
second deed of trust on the Cedar Crest Country Cub property,
behind the Bank’s first trust.

Al t hough he had never before brokered a |oan and was stil
working on behalf of the Bank to lessen its exposure on the
Hooper | oans, Leavy agreed. He recruited 20 private lenders to
| oan Hooper $6.5 million, secured by a second deed of trust on
the Cedar Crest property. We shall refer to this loan as the
“Second Trust Loan.” Utimtely, Leavy and four nenbers of the
Bank’s board of directors participated in their individual
capacities as part of the lending consortium for the Second
Trust Loan.

Leavy did not disclose that he would earn a 10% brokerage
fee to either the participating directors or to anyone else at
t he Bank. During the tine Leavy was simnultaneously negotiating

the Cedar Crest Loan on behalf of the Bank and the Second Trust



Loan on behalf of hinself and Hooper, the ternms of the Cedar
Crest Loan changed, upon Leavy’ s recomrendati ons. By June, the
imediate $1.1 nmillion pay down, the $4 mllion pay down after
one year, and the escrow account, all of which Hooper had agreed
to in February, were no longer part of the deal. Instead of the
total anmount of the loan decreasing to $5.5 mllion (wth
another $4 mllion pay down in one year), the loan actually
increased to $7.1 mllion (with no specific pay down
provi si ons).

In addition, Leavy successfully recomrended that the Bank
release its security interest in a particular piece of Florida
property that had served as collateral for one of the Bank | oans
that was being restructured as part of the Cedar Crest Loan (the
“Jupiter Road Property”). On Leavy’s recomendation, nmade
during the tinme he was sinultaneously working on the Cedar Crest
Loan and the Second Trust Loan, the Jupiter Road Property was
not included in the collateral for the Cedar Crest Loan. Leavy
then wused the Jupiter Road Property to secure Hooper’s
obligation to pay Leavy the $650, 000 brokerage fee.

Still unaware of Leavy’'s brokerage fee for the Second Trust
Loan, the Bank’s board approved the Cedar Crest Loan on June 21,
1989, wupon Leavy’'s recomendation. At the Bank’s neeting on

that |oan, Leavy again did not disclose his fee arrangenent for



the Second Trust Loan, and did not obtain the Bank’s perm ssion
to receive the fee for brokering the Second Trust Loan in his
personal capacity rather than his corporate capacity.

Settlenment on both the Cedar Crest Loan and the Second Trust
Loan occurred the next day, on June 22, 1989. Because the two
| oans did not raise enough cash for Hooper to pay Leavy the
$650, 000 brokerage fee, Hooper executed a $750,000 prom ssory
note to Leavy on the sanme day (the “Note”). The Note was due in
one year, and was secured by the Jupiter Road Property.

Shortly after the Cedar Crest Loan cl osed, Hooper received
nore than $1 mllion as a distribution from his partnership
interest in a property known as “Stringfell ow Road.” Leavy knew
that the Bank had a security interest in the Stringfell ow Road
proceeds, because the property was collateral for the Cedar
Crest Loan. Nevertheless, he allowed Hooper to keep $200, 000 of
t he funds. Hooper gave $800,000 to Leavy, who put it into an
account at the Bank, over which he was the sole trustee.

Leavy allowed sonme of the $800,000 proceeds to be used for
pur poses other than the paynent of principal that Hooper owed to
t he Bank. He authorized and directed that some of the
Stringfellow Road proceeds be used to nake Hooper’s interest
paynents on the Cedar Crest Loan. In addition, he released

$75,000 of the funds directly to Hooper on My 24, 1990. On



June 22, 1990, Leavy released another $75,000 to Hooper and
First Federal Savings and Loan of the Palm Beaches (“First
Federal ”). First Federal then |oaned Hooper $650, 000. Those
funds were immediately used to pay Leavy his $650, 000 brokerage
fee. The $650,000 check fromthe title conmpany that handl ed the
First Federal |oan for Hooper was issued to Leavy on June 25,
1990, the next business day after Leavy released the $75,000 to
First Federal. According to Leavy, he invested the $650,000 in
Hooper’s Cedar Crest Country C ub

Eventual | y Hooper defaulted on both the Cedar Crest Loan and
the Second Trust Loan. Leavy did not pursue foreclosure of the
Bank’s first deed of trust on the Cedar Crest property.
I nstead, he allowed the Second Trust Loan group to foreclose on
the Cedar Crest Country Club Property. They eventually settled
with the Bank. Leavy lost all his investnments in both the
Second Trust Loan and the Cedar Crest Country C ub.

On April 6, 1994, at an energency neeting of the Bank’s
board of directors, Leavy's crimnal defense |awer disclosed
that Leavy had received the $650,000 fee in connection with the
Second Trust Loan. At the board s request, Leavy resigned from
t he Bank. After Leavy resigned, the Bank asserted a claim
agai nst Leavy for the $650,000. One of Leavy's assets that was

considered in discussions regarding that claim was an interest



in a limted partnership that owned property on Reisterstown
Road. In early 1996, Leavy's interest in that property was
sol d. On March 1, 1996, Leavy conveyed to his son Christopher
$450, 000 of the proceeds fromthat sale.

On April 3, 1997, the Bank filed suit against Harry Leavy
and Christopher Leavy in Mntgonmery County Circuit Court.
Before trial, the Bank elected to proceed against Harry Leavy
solely on its equitable clains. The Bank sought a judgnent
establishing a constructive trust and/or ordering Leavy to pay
restitution for the $650,000 brokerage fee, plus interest from
June 25, 1990. In addition, the Bank proceeded on its
fraudul ent conveyance clains against Christopher, seeking a
judgnent in the anount of $450,000 plus prejudgnment interest
from March 1, 1996.

After trial, the court issued a witten nenorandum opinion
and order. The court found, inter alia, that Leavy had breached
his fiduciary duties to the Bank by obtaining the $650,000 fee
for his personal benefit, that Leavy's transfer of the $450, 000
to Christopher was a fraudul ent conveyance, and that the Bank
was entitled to judgnent against Leavy in the anount of
$650, 000, plus $373,856.85 in prejudgment interest, and to
j udgrment against Christopher in the anount of $450,000, plus

$105,423.22 in prejudgnent interest. Leavy then filed this



appeal .

DI SCUSSI ON

| .
Mbtion To Dism ss

Prelimnarily, we address the Bank’s two notions to dismss
this appeal. When Leavy sought extra tinme to file his brief in
this Court, the Bank opposed that notion and noved to dismss
the appeal.! By order dated August 17, 2000, we allowed Leavy
extra tine to file his brief —until August 21, 2000. W also
denied the Bank’s notion, but wthout prejudice to its right to
seek that relief inits brief.

Leavy filed his brief in this Court a week late, on August
28, 2000, wthout requesting further extension of tine, and
apparently wthout consulting the Bank’s counsel regarding

either the late filing or the record extract. The Bank filed a

Leavy’'s brief was due on July 24, 2000. On that date, he
filed a notion to extend the tinme to file his brief, citing “a
nunber of errors in the preparation and printing of the Record
Extract, for which [counsel] is partly to blanre . . . .7
Al | eging professional conmmtnents and absence from the office
he asked for an extension until August 21. The Bank opposed the
nmotion, and sought dism ssal of the appeal. It argued that
there was no good cause shown for the extension, and alleged
inter alia several violations of the appellate rules, including
that appellant’s counsel had failed to serve the notice of
appeal, the information report, and a designation of the parts
of the record that he intended to include in the record extract
as required by Ml. Rule 8-501. In response, appellant’s counse
“conceded” that he did not conply with Rule 8-501, “but note[d]
that it was nerely an oversight.”
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second notion to dismss the appeal, and renews both notions in
its brief. In addition to the unauthorized late filing of the
brief, the Bank contends that Leavy “knowi ngly neglected to nake
any effort to conply with Rule 8-501(d) [requiring cooperation
in the preparation of the record extracts], even after his prior
failure to conply wth that Rule had been brought to his
attention” in the Bank’s first notion to dismss. The Bank al so
conplains that Leavy’'s record extract is materially inconplete,
and necessitated the filing of an appendix to the Bank’s brief.
It also asserts that Leavy conpounded his pattern of failing to
serve the Bank with docunents by failing to serve a copy of his
opposition to the Bank’s second notion to dismss, despite the
claim in the certificate of service that he mailed it on
Septenber 13, 2000. The Bank asks that this appeal be denied or
dismssed, or in the alternative, that appellant’s counsel be
ordered to pay the costs incurred by the Bank in printing an

appendix to its brief and in filing the two notions to dismss.

Leavy opposed the second notion to dism ss, arguing that he
filed his brief by mail on August 25'" because he did not receive
the Court’s order granting the extension until August 21, the
date the brief and record extract were due under the extended

deadl i ne. Relying solely on “lack of prejudice” as a defense,

10



appellant’s counsel offered no reason for failing to consult
with the Bank’s counsel regarding the late filing or the record
extract.

W agree with the Bank that these actions evidence a pattern
of unacceptable disregard for the appellate rules of this Court.
In particular, we find the late filing of appellant’s brief and
record extract, seven days after the extended deadline
established by special permssion of this Court, inexcusable.
This late filing clearly warrants di sm ssal of the appeal.

Di sm ssal of an appeal, however, is a discretionary matter.

See Md. Rule 8-502(d), 8-602. In light of our decision in this

case, and the evidence that these failures may have resulted
from counsel’s actions, we wll not exercise that discretion
agai nst appellant. G ven the avoi dabl e expenses incurred by the
Bank as a result of the admtted failures of appellant’s counsel
to conply with the appellate rules, however, we will grant the
Bank’ s request for costs. Counsel for appellant wll reinburse
the Bank for the costs of preparing and printing the appendix to
its brief, and for the costs of preparing the Bank’s second
motion to dismss. The Bank should submt an appropriate order
for such costs, with affidavits and such other evidence as is
necessary to establish the reasonableness of such expenses,

wi thin 10 days after the filing of this opinion.
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.
Merits OF The Appeal

A
Standard O Revi ew
In an action tried without a jury, we “wll review the case
on both the law and the evidence.” M. Rule 8-131(c). In doing

so, we “give due regard to the opportunity of the trial court to
judge the credibility of the wtnesses.” | d. Qur review is
limted to deciding whether there was sufficient evidence to
support the trial court’s conclusions. See Gwnn v. CQursler,
122 MJ. App. 493, 502, cert. denied, 351 Ml. 662 (1998). “[T]he
trial judge may believe or disbelieve, credit or disregard, any
evi dence introduced, and a reviewing court may not decide on
appeal how much weight nust be given as a mninmum to each item

of evidence.” Loyola Federal Sav. Bank v. Hll, 114 M. App.

289, 307 (1997).

B.
Breach O Fiduciary Duty O Loyalty

The trial court agreed with the Bank that Leavy had breached
his fiduciary duty of loyalty in three respects: (1) using his
corporate office and the Bank’'s assets for his private gain,
rather than for the Bank’s best interest; (2) placing his

interests in conflict with the Bank’s interests; and (3)
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usurping the Bank’s corporate opportunity. On appeal, Leavy
argues that the evidence did not support these findings. As set
forth below, we find that there was substantial evidence to
support the trial <court’s finding that Leavy breached his
fiduciary duty of loyalty to the Bank by m susing his office and
the Bank’s property, and by failing to act in the Bank’s best
i nterests. Because that finding was sufficient by itself to
support the judgnent against Leavy, we do not reach the issues
raised by Leavy regarding the trial court’s alternative grounds
for the judgnent.

1.
M suse OF Corporate O fice And Corporate Assets

Corporate officers and directors are fiduciaries who are
under a duty to act for the benefit of the corporation. See
Restatenment of the Law, Restitution, 8 190 cm. a (1937). For
this reason, Miryland courts have long recognized that a
corporate officer may not use the corporate office or assets for
personal gain. See Levin v. Levin, 43 M. App. 380, 390
(1979). The purpose of the rule is to prevent fiduciaries from
straying fromtheir obligations. See, e.g., Restatenent, supra,
8§ 197 cnt. ¢ (rule “rests upon a broad principle of preventing

a conflict of opposing interests in the mnds of fiduciaries

).
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“Where a fiduciary in violation of his duty to the
beneficiary receives . . . a bonus or conmssion or other
profit, he holds what he receives upon a constructive trust for
the beneficiary.” Id. at § 197. “I'f the [fiduciary] has nade
a profit through the violation of a duty to the plaintiff to
whom he is in a fiduciary relation, he can be conpelled to
surrender the profit to the plaintiff, although the profit was
not made at the expense of the plaintiff.” 1d. at 8 160, cnt
d (1932). Courts have awarded restitutionary judgnents against
bank presidents who receive commssions or other personal
profits by violating their duty of loyalty to the bank. See
e.g., King v. Ballard, 643 S.W2d 457, 463 (Tex. App. 1982),
rev’d in part on other grounds, 652 S W2d 767 (Tex. 1983)
(j udgnent agai nst bank president who received fees for procuring
| oan); Fleishhacker v. Blum 109 F.2d 543, 546 (9" Cir.), cert.
denied, 311 U S 665 61 S. C. 23 (1940) (sane); Broadway Fed.
Sav. & Loan Ass’'n v. Howard, 285 P.2d 61, 69 (Cal. App. 1955)
(j udgnent agai nst bank  president in anount of secret
comm ssions); Blackburn’s Adm x v. Union Bank & Trust Co., 108
S.W2d 806, 809 (Ky. 1937) (judgnent against bank president in
anount of fees charged for nortgage |oan transactions); see

generally 47 A L.R 3d 373 (2000) (liability of corporate officer

14



or director for comm ssion or conpensation received from third
person in connection wth that person’s transaction wth
corporation). “In these situations the [fiduciary] is conpelled
to surrender the benefit on the ground that he would be unjustly
enriched if he were permtted to retain it, even though that
enrichment is not at the expense or wholly at the expense of the
plaintiff.” Restatenent, supra, at 8 160 cnt. d; see generally
47 A L. R 3d 373, supra (collecting cases).

We applied these standards in Levin, supra, where we
recogni zed that a corporate officer’s use of corporate property
wi thout the know edge or approval of the board of directors
constitutes a breach of his duty of |loyalty. Levin, the
presi dent of several fam|y-held corporations, secretly borrowed
money from the corporations in order to purchase real property
in his own nane. W held that this wunauthorized use of
corporate property, nmade possible by Levin's msuse of his
corporate office, violated the fiduciary duty of I|oyalty. See
Levin, 43 M. App. at 390-91. In doing so, we summarized the

fiduciary standard governing the actions of a corporate officer:
“In dealing with corporate assets [the corporate officer] was
required to act in the best interests of the corporation and he
was prohibited from wusing either his position or t he

corporation’s funds for his private gain.” 1d. at 390. W held
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that this disloyal corporate officer was not entitled to retain
any benefit obtained as a result of his breach of duty to the
corporations. See id.

In this case, the trial court concluded that Leavy m sused
his corporate office and the Bank’s assets for his private gain,
and that he failed to act in the best interests of the Bank. W
find anple evidence in the record for this factual finding. The
trial court cited multiple ways in which Leavy msused his
office and the Bank’s assets. We summarize the trial court’s
findings, and the supporting evidence.

First, there was substantial evidence that Leavy m sused his
corporate office and the Bank’s assets to obtain the opportunity
to participate in and broker the Second Trust Loan, to solicit
investors for that loan, and to obtain the secret $650, 000
br okerage fee. The trial <court found that in failing to
di scl ose the brokerage fee, Leavy acted for his personal gain,
and not in the best interests of the Bank.

Hooper was the Bank’s |argest borrower. Federal banki ng
regulators had already criticized the Bank for its unduly risky
exposure on its 10 | oans to Hooper, and had directed the Bank to
reduce that exposure by restructuring Hooper’'s debt. Wil e he
was acting solely on behalf of the Bank in negotiating the

restructuring of the Hooper | oans, Leavy negotiated a
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restructuring plan under which the $6.6 mllion debt would be
paid down to approximately $1.5 nmillion, within one year. That
pl an included increased security for the Bank, via an escrow
account and additional collateral. Hooper agreed to the plan
and executed the Bank’s February 27, 1989 |oan commtnent |etter
based upon those terns.

Leavy testified that a short tinme later, Hooper offered
Leavy the opportunity to nake sone noney on the side, as both a
broker and an investor. Leavy had never brokered a |oan before.
After Leavy agreed to participate in and broker the Second Trust
Loan for Hooper, he continued to act as the Bank's
representative in the debt restructuring negotiations wth
Hooper. During this tinme period, Leavy allowed the Bank’s
position with respect to the Hooper |oans to deteriorate.

According to the Bank's expert wtness, Steven Butler, a
certified bank fraud exam ner, Leavy breached his duty to the
Bank by failing to disclose the fee arrangenent. Keeping his
fee secret from the Bank prevented the other directors from
appreciating that Leavy's decisions could be influenced by the
fee and by his duties to the Second Trust Loan investors.

[ Leavy] was president of the bank, in effect
acting as senior loan officer . . . or a
| oan officer, where he could put together a
loan for the [Blank up to the [B]ank’'s
lending limt, and at the sane tinme would be

able to influence other people potentially
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to invest in [the Second Trust Loan].

| say influence because this is not your
typical | oan broker going out trying to find
fi nanci ng. This is a bank president and
nmoreover a bank president who has shown
confidence in this borrower by naking a |oan
to the extent of the [B]lank’s legal |ending
limt, as big a loan as this [B]lank could
make.

Here was soneone going to a potential

investor saying . . . |I’m a bank president,
| think this is a good investnent, our
[Blank is investing in this deal, | would

like to ask you to invest in this deal

That all sounds very positive and very
convincing absent the fact that he is
earning a fee for doing it and that is the

pr obl em

The issue . . . [is] disclosure, just let
the board know . . . . [When the board is
meking a loan decision for the bank, it

knows of that opportunity for the banker who
is presenting the loan [to earn a brokerage
f ee] and t hey can t ake t hat into
consi deration when they make their decision
Butler testified that Hooper acquired enornous |everage and
i nfluence over Leavy once Leavy agreed to broker the Second
Trust Loan in his personal capacity. In his opinion, the Bank's
position vis-a-vis the Hooper |oans substantially deteriorated
from February to June 1989. A series of conmtnent letters from

Leavy, on behalf of the Bank, to Hooper, shows that Leavy

ultimately caused the Bank to agree to a restructuring package

18



that did not reduce the Bank’ s exposure on the Hooper | oans, but
did facilitate his investnent and fee on the Second Trust Loan

Unli ke the February loan restructuring deal that Leavy struck
wi th Hooper, the deal that Leavy ultinmately recommended to the
Bank’s board in June 1989 did not contain the sane inmmedi ate and
short term pay down provisions. Moreover, it authorized a |oan
of $7.1 mllion instead of $5.5 mllion, and did not require
escrow of taxes and insurance on collateral properties

Instead, it provided for additional security interests in other
properties in which Hooper had an interest, including the
Stringfell ow Road property.

The Cedar Crest Loan ultimately facilitated the Second Trust
Loan, which closed the sane day as the Cedar Crest Loan, and the
paynent of Leavy’'s brokerage fee. Butler testified that the
Second Trust Loan “put the [B]lank’s loan at further risk because
there was even nore nmoney going out to this club . . . .7 “[I]n

putting together a second trust on the very sanme project, Cedar

Crest, [Leavy] . . . doubl[ed] the anmount of exposure that the
project has, . . . and commtt[ed] that project and the borrower
to twice the anmount of debt service.” Mor eover, by increasing

the anmpbunt of noney loaned to Hooper, wth interest only
paynents, rather than reducing the principal balance via a

current $1.4 mllion pay down, and future schedul ed paydowns,
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and waiving the tax and insurance escrow requirenent, the Bank
undertook a substantially riskier loan to this high risk rea
estate devel oper. Taking additional collateral was not an equal
“tradeoff” because the collateral property —the country club —
could not sustain the debt service, and the entire project
concept had never been subjected to appropriate scrutiny via
standard | oan underwiting or feasibility studies.

W think this evidence anply supported the trial court’s
factual finding that “Leavy breached his duty of loyalty by
using his corporate office and [the Bank’s] assets for persona
gain.” In addition to Leavy's disloyalty in failing to disclose
his brokering the Second Trust Loan, we also find substanti al
evidence to support the trial court’s findings that Leavy
breached his duty of loyalty by msusing his office and the
Bank’ s assets in several other ways.

Leavy misused his corporate office and m sused the Bank’'s

collateral to obtain paynent of the $650,000 brokerage fee

in his personal capacity. Based on the Bank’s June 1989

commtnment letter and Leavy’'s correspondence wth Hooper

after the Cedar Crest Loan closed, the trial court found
that the Bank had a security interest in the Stringfellow

Loan proceeds. Leavy admitted that he released $75, 000 of

the Stringfell ow Road proceeds to Hooper and First Federa

on the day before First Federal funded its |oan to Hooper

Butler opined that the docunments showed that the $75,000

was used to obtain the First Federal |oan, which in turn,

was used to pay Leavy the $650, 000 fee.

Leavy failed to act in the Bank’s best interests, by

failing to assert the Bank’s collateral rights in $200, 000

of the Stringfell ow Road proceeds, by permtting Hooper to
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keep that noney for hinself, and by using the Stringfell ow
Road proceeds to make Hooper’'s interest paynents on the
Cedar Crest Loan instead of requiring Hooper to make the
interest paynents from other sources and preserving those
funds for repaynent of principal. On appeal, Leavy has not
directly chall enged any of these findings, electing instead
to contest whether the Bank actually had a security
interest in that property. W shall address that issue in
part 2 of this opinion.

Leavy used his corporate office to authorize the rel ease of
the Jupiter Road property as collateral, to exclude the
Jupiter Road property as collateral for the Cedar Crest
Loan, and to secretly use the Jupiter Road Property to
secure Hooper’s prom ssory note for his brokerage fee. W
think there was substantial evidence to support the trial
court’s conclusion that “[w]hen the Jupiter Road Property
was refinanced in 1990, Harry Leavy received his fee of
$650, 000, and [the Bank] received nothing.” |In fact, Leavy
has not chall enged this finding.

Any one of these serious msuses of corporate office and
assets was sufficient grounds for the trial court’s holding that
Leavy breached his fiduciary duty of Iloyalty to the Bank.
Col l ectively, they establish that Leavy nmade a calculated
decision to take advantage of his position as the Bank's
presi dent, chairman of the board, and negotiator on the Hooper
| oan account to obtain a personal benefit that the Bank did not
know about, share in, or benefit from In doing so, he
conprom sed his loyalty to the Bank, and clearly failed to act
solely inits best interests.

On appeal, Leavy has not addressed the trial court’s finding
that he breached his duty of loyalty by msusing his corporate

office and the Bank’'s assets. | nstead, he focuses on the other
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“conflict of interest” and “usurpation of corporate opportunity”
grounds for the judgnent. The Bank urges us to affirm the
judgnent based solely on this aspect of the trial court’s
finding, because “even if Leavy were to prevail in [the other]
challenges . . ., [the] judgnent against him would still be
supported and valid based on” his m suse of corporate office and
property.

Al t hough we generally agree with the proposition advanced
by the Bank, we recognize that in other parts of his brief,
Leavy has challenged certain factual findings underlying the
trial court’s conclusion that Leavy m sused his corporate office
and assets. Specifically, Leavy argues that (1) the Bank’'s
exposure on its loans to Hooper was actually dimnished by the
$7.1 mllion Cedar Crest Loan; (2) the expert testinony of
Steven Butler should be disregarded; and (3) the Bank did not
have an interest in the Stringfell ow Road proceeds. To ensure
that judgnment on the msuse grounds was appropriate, we shal
address each of these contentions as it relates to the m suse of
corporate office and assets rationale of the trial court. For
the reasons discussed below, we find that none of Leavy’'s
contentions has nerit.

2.
Leavy’ s Defenses

Leavy argues that the Cedar Crest Loan actually reduced the
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Bank’ s exposure on the Hooper |oans, because it was secured by
collateral with a higher value. He tallies up the purported
value of the «collateral properties as grounds for this
cont enti on. W do not think the evidence cited by Leavy
mandates this concl usion. More inportantly, however, Leavy’'s
focus on the difference between the Hooper |oans before the
restructuring negotiations began in early 1989 and the final
Cedar Crest Loan in June 1989 is msplaced. As the Bank
correctly points out, the relevant conparison for purposes of
evaluating Leavy’'s conduct is between the restructuring terns
that Leavy negotiated in February 1989, before he Dbegan
brokering the Second Trust Loan, and the restructuring terns
that Leavy negotiated, accepted, reconmmended, and persuaded the
Bank’s board of directors to accept in June 1989, after he
brokered the Second Trust Loan. The trial court properly relied
on the expert testinony of Steven Butler and the series of
commtnment letters fromthe Bank to Hooper in making its finding
that the Bank’s position deteriorated during this period. By
itself, that evidence supported the trial court’s finding that
Leavy msused his corporate office and the Bank’s assets to
advance his personal interests, and in doing so, conprom sed the
Bank’ s best interests. It alone nerited the judgnent against

Leavy.
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On appeal, Leavy challenges Butler’s testinony on the
grounds that it is not credible, for a list of reasons outlined
inits brief. The sinple answer is that we nmay not reassess the
credibility of this expert wtness, or the weight of his
testi nony. That is quintessentially a job for the trial court
sitting as a fact-finder in this bench trial. See MI. Rule 8-
131(c). In deciding whether there is sufficient evidence to
support the trial court’s factual finding, we assune the truth
of all the evidence relied upon by the trial court, and of all
favorable inferences fairly deducible from that evidence. See
Carling Brewwng Co. v. Belzner, 15 M. App. 406, 412 (1972).
“I'1]f there is any conpetent, material evidence to support the
factual findings below, the weight and value of such evidence
must be left to the trier of facts, as it is not our function to
determ ne the conparative weight of conflicting evidence.” | d.
In this case, Butler’s testinony supported his opinion that the
deterioration in the Bank’'s position from February to June
reflected that Leavy’s loyalties and |judgnent had been
conprom sed by his sinultaneous brokering of the Second Trust
Loan. Thus, it supported the trial court’s findings of
deterioration, msuse of office, failure to act in the Bank’'s
best interest, and ultimtely, of disloyalty.

Finally, Leavy challenges the trial court’s finding that he
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breached his duty of loyalty by mshandling the Stringfell ow
Road proceeds, by arguing that the Bank did not have a security
interest in the Stringfellow Road property or proceeds.? I n
support of that argunent, he contends that the Bank’s docunents
do not clearly establish the Bank’s security interest in this
property. In response, the Bank points out that its June 1989
commtnent l|etter includes the Stringfellow Road property as
collateral for the Cedar Crest Loan. It also draws our
attention to the followng excerpt from a February 23, 1990
letter from Leavy to Hooper, in which Leavy asserts the Bank’s
security interest as the proceeds of a condemation award for
the property were being distributed by the Stringfell ow Road
part nershi p.

[ The] Bank, by virtue of an Assignnent of

Par t ner shi p | nt er est has [a] ddi ti onal
[s]ecurity dated June 22, 1989, has a
security interest in the funds bei ng

distributed in the referenced partnershinp.
The assignment dated June 22, 1989 replaces
the assignnent dated April 25, 1988. It is
our under standi ng that the Partnership
intends to nake an inmediate distribution of
f unds. Accordingly, [the] Bank agrees to
the foll ow ng distribution: :

2. Aneri can Federal Savings Bank —$800, 000

3. Eugene N. Hooper —Bal ance

2Notably, this is Leavy's only defense to the trial court’s
finding that he msused those proceeds in ways that hel ped
hi msel f and harnmed t he Bank.
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Pl ease cause these funds to be wred not
later than 2 p.m this date

Mor eover, a February 22, 1990 letter from R chard F. Boddie,
Leavy's attorney, indicates that Leavy's February 23'¢ |etter
merely copied a draft letter that Boddie forwarded in order to
“timely and properly conclude the distribution of funds fromthe
condemati on award .”  There was uncontroverted evidence
that the proceeds were distributed in accordance wth the
instructions in Leavy's letter to Hooper.

W agree with the Bank and the trial court that these
docunents are sufficient to establish that the Bank had a
security interest in the Stringfellow Road proceeds, and that
Leavy knew that the Bank was |ooking to the Stringfell ow Road
proceeds as collateral for the Cedar Crest Loan. Accordi ngly,
we find no error in the trial court’s finding that Leavy
breached his fiduciary duty to the Bank by acting for his
personal interests and by failing to protect the Bank’'s best
interests with respect to the Stringfell ow Road proceeds.

In doing so, we also wish to cooment on the exclusion of the
two February, 1990 letters from Leavy' s record extract. They
bear directly upon a question that Leavy raised in his brief --
whet her Leavy knew that the Bank had a security interest in the

Stringfell ow Road proceeds. The letters were witten by Leavy
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and Boddi e. Their words in these letters contradict their
argunent in this appeal. Cearly, these docunents were rel evant
and material to this appeal. They should have been included in
Leavy’s extract. See Md. Rule 8-501(c) (“The record extract
shall contain all parts of the record that are reasonably
necessary for the determnation of questions presented by the
appeal ). Apparently, they were excluded because Leavy and
Boddi e chose not to include them and not to conply with the
requi rements of our appellate rules governing the preparation of
the record extract. See Md. Rule 8-501(d). W find that this
attenpt to challenge the trial court’s factual finding wthout
addressing these critical docunents reflects poorly on counsel’s
skills or his candor with this Court. W expect better conduct

from nmenbers of this bar.

3.
Al ternative Findings OO Breach

The trial court also concluded that Leavy breached his
fiduciary duty of loyalty by placing hinself in a conflict of
interest with the Bank, and by msappropriating the Bank’s
opportunity to broker the Second Trust Loan. In light of our
hol ding that Leavy has failed to establish that the trial court
erred in finding that he msused his corporate office and the

Bank’s assets, we will not address these alternative grounds.
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C
Judgnent Agai nst Christopher Leavy

Leavy argues that it was error for the trial court to enter
“two separate judgnents for the same nonies,” because if the
Bank collects on both the judgnent against Christopher and the
j udgnent against Leavy, the Bank will obtain a double recovery
wi ndf al | . He contends that he is entitled to a “dollar-for-
dollar” credit for any nonies paid by his son Christopher, and
asks us to nodify the judgnment accordingly.

The Bank counters that the tw separate judgnents are
typical when a plaintiff has or seeks a judgnment against both
the fraudulent transferor and the transferee. It asserts that
it “has not interpreted the judgnents to conbine into a $1.5
mllion total,” but that it is “entitled to a total recovery of
$1, 023, 856. 85, plus post-judgnent interest.” Finally, it points
out that Christopher Leavy did not appeal the judgnent against
him which the Bank has released as the result of the
negoti ation of certain voluntary paynents and transfers of stock
to the Bank.

W think the entry of two separate judgnents was proper,
even though the Bank nmay only collect a total of $1,023, 856. 85,
plus interest. Because the Bank has collected sone unspecified
anount from Christopher Leavy, and has released its judgnment
agai nst Chri stopher Leavy, however, it is appropriate that Leavy
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now be credited wth those anmounts collected. W wll not
vacate the judgnent against Leavy. W remand the case to the
trial court, however, for such proceedings as are necessary to
determine how nmuch credit to apply against the Harry Leavy

judgnent for the noney and stock the Bank has received from

Chri st opher Leavy.

JUDGVENT  AFFI RMVED, BUT  CASE
REMANDED FOR FURTHER PROCEEDI NGS
REGARDI NG  EXECUTI ON OF THE
JUDGMENT. COSTS TO BE PAID BY
APPELLANT.
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