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Lynn L. Long (“Wfe”) brings this appeal on a ruling by the
Circuit Court for Anne Arundel County regarding property and
alinony issues for a divorce action filed over three years ago.
Wfe filed her initial conplaint for absolute divorce on Novenber
15, 1996. Melvin C. Long, Sr. (“Husband”), answered and filed a
count er-conpl ai nt on Decenber 6. Di scovery proceedi ngs took up
1997. After a three-day trial ending on January 2, 1998, the
parties submtted proposed findings of fact and trial nenoranda.

I n a menorandum opi ni on dated August 31, 1998, the chancell or
made his findings of fact, and the court granted Wfe a divorce
based on Husband's adultery. The court awarded Wfe a nonetary
award of slightly less than 20 percent of the total narital
property, but denied Wfe' s request for indefinite alinony.
Instead, it granted her rehabilitative alinony for four years. It
al so awarded Wfe $6,000 in attorney’s fees. Wfe filed a notion
for clarification of judgnent in Septenmber 1998, and, after a
heari ng on Decenber 9, the chancellor issued a nmenorandum opi ni on
on February 12, 1999. The court declined to alter the other
awards, but increased Wfe's attorney fees to $20,000. She now
appeal s and presents questions two through five that follow
Husband count er-appeal s on questi on one.

1. Did the trial court err in its
val uati on of Husband’s busi ness?

2 Did the trial court err when it
found that the entire increase in
t he val ue of Husband’ s busi ness was
marital property?



3. Did the trial court err when it
granted Wfe a nonetary award of
| ess than 20 percent of the narital

property?
4. Didthe trial court err or abuse its
di scretion, gi ven Wfe's age,

enpl oynent  history, and nedica
condi ti on, when it denied her
request for indefinite alinony and
instead awarded her alinony of
$3, 000 per nonth?
5. Did the trial court err in failing
to award Wfe a share of Husband s
pensi on fund?
W answer “no” to the first, second, and fifth questions and “yes”
to the third and fourth, and we expl ain.
Facts

A
Background I nformation

Husband and Wfe, both age 52, were married in Dallas, Texas,
on February 14, 1988. It was a second marriage for both parties.
No children were born of the marriage, although both parties have
children fromtheir previous marriages.

Wfe resided in Dallas, where she lived for approximtely 20
years, at the tinme she net Husband there. Before her marriage to
Husband, she owned an autonotive touch-up business for
approximately 15 years, and she also hel ped her former husband
establish a business. She has three children, now adults, from her
first marriage. She was in the process of a divorce from her

former spouse when she net Husband.



Husband, who had founded a conmerci al phot ographi c processing
busi ness, Phot ographic Processing, Inc. (“PPI”), in Maryland with
his then-estranged wife in 1969, had noved to Texas to start a new
busi ness. There, he entered into a partnership with Sheila Wite,
Wfe s close friend, who was al so engaged in photo processing. The
busi ness venture did not succeed, but after M. \Wite's
i ntroduction, Husband nmarried Wfe on February 14, 1988.
Eventual |y, Husband and Wfe, together wwith Wfe’'s tw daughters,
noved to Maryl and.

Husband had retained an interest in PPl, and on Decenber 15,
1988, he bought out his ex-wife's 500 shares of PPl stock for
$250, 000. At present, Husband's business continues to make
paynments on that purchase and wll do so until 2004. Two years
| ater, Husband filed docunentation with the State to change the
nanme of PPl to “MCL Holding, Inc.” At the tinme, he also applied to
form a new corporation called Photographic Processing, Inc.
(“PPI/MCL™) No assets were acquired by PPI/MCL at that tine.
During testinony, Husband stated that the reshuffling of business
names and assets was for estate planning purposes. The new
corporate entity continued to grow during the marri age.

Before and during the marriage, indeed from his chil dhood,
Husband has avidly collected nodel trains, a past-tinme in which
Wfe also participated during the marriage, by frequently attendi ng
nodel train shows and conventions with her husband and manni ng the
famly display table. Husband estinmated the value of his extensive
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collection to be $200, 000, based on a recogni zed eval uati on tool,
but Wfe' s estimator calculated that the collection was worth
$406,428. The train collection is not insured, and there exists no
inventory or valuation pre-dating those prepared for trial.

At trial, Husband sought to convince the chancellor that he
al ready owned 95 percent of the present collection at the tinme of
his marriage to Wfe. He could produce no records, receipts, |og
books, inventories, or even specific recollections of his purchases
to substantiate his claim He insisted, however, that the nunerous
boxes of trains in his collection followed him from Maryland to
Dal | as and back again. Wfe, her daughters, and a famly friend
testified that the collection at the tinme of the marriage consi sted
of eight to ten boxes of trains occupying one corner of one snal
bedr oom Husband recounts that he noved to Dallas using his
Lincoln autonobile to tow a U Haul trailer. Husband and his
children clainmed that he noved 65 to 75 boxes of trains in that
trailer and that the trains occupied a full bedroomin the famly
hone. Another wtness and fellow collector, Ron Borsella,
testified that Husband’s train collection in 1985 was quite |arge
and opined that a train collection close to the 1985 size or
present size would not fit into the largest UHaul trailer
avai l able. \Wether Husband sold a significant nunber of trains
during his first marriage, tenporarily dimnishing the size of his

collection, is unclear; however, he did testify that two of his



aut onobi | es were purchased using proceeds from pre-marital train
sal es.

Wfe's nmental health was also an issue at trial. Wfe
testified that she suffers from agoraphobia, a nental disorder
characterized by abnornmal fear of open spaces, public places, and
the out-of-doors. She clains to have suffered fromthis nal ady for
20 years, and that the disease has affected her life, marriage, and
ability to engage in normal enploynent, social affairs, and such
everyday activities as driving a car for any significant distance
or tinme. Agoraphobia is associated with severe or recurrent major
depression, fear of contact with unfamliar people or places, and
pani ¢ di sorder

Wfe testified that she has been in treatnment with a
psychiatrist and a psychol ogi st for years and that she nust take
| arger-than-prescri bed doses of nedication to engage in any out door
activity or even to drive. Wfe's expert witness and treating
psychol ogist, Dr. Scott Smth, testified that Wfe' s phobia
predated the marri age. Her condition has varied over the years

and, at present, she is healthier than she has been at sone points

in the past. Dr. Smth testified, however, that her illness was
likely to continue indefinitely and will probably prevent her
future enploynent. He has recommended that she apply for

Suppl enental Security | ncone.
Husband acknow edged Wfe’'s nental health problenms during his
deposition on April 4, 1997, but at trial he sought to mnimze his
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know edge of her condition, contending that she does not suffer
“one bit” fromany debilitating condition. He and his w tnesses
poi nted out that Wfe has held various jobs and traveled by air to
visit famly nenbers, has attended conventions, famly outings, and
conpany functions with Husband, and has taken vacations. He also
presented evidence of Wfe's trips to shopping nmalls, exercise
studi os, and church, including photographs of her driving a car.
According to her psychol ogist, however, part of Wfe' s treatnent
plan includes efforts to |eave the house and engage in various
activities.

Wfe s enploynent history, in contrast, has been spotty.
Al t hough she worked in a photographic |aboratory imrediately after
her marriage, she had not been enployed for several years before
this litigation. At the request of Husband, Wfe gave up her
aut onotive touch-up business in Texas. After noving to Maryl and,
she initially tried to open another touch-up conpany but, in her
words, the laws are “different here” than in Texas and she failed
to turn a profit. She obtained a job at Gantos in Marley Station
Mal |, but soon quit. Later, a friend offered, and she accepted, a
j ob managing a Frederick’s of Hollywood store at the sane nall.
She soon quit that job as well. She also worked for a nortgage
banki ng conpany in Rockville, and she has mai ntai ned a cosnetol ogy

license for 29 years. Wfe testified, however, that Husband



requested that she not work, because she “was costing hi mnoney.”?!
Wfe has also never worked for PPI/MCL, having been barred from
association with the conpany by an agreenent between Husband and
his ex-wi fe, Sharon Long.

At the tine of the trial, Husband was paying $3, 000 per nonth
to wfe under a pendente lite order, in addition to paying the
monthly nortgage on the marital honme in Pasadena. The parties
owned si x vintage vehicles and hone furnishings valued at $60, 000.
Husband has a $500,000 |ife insurance policy with Geat Wstern,
the current value of which is $8,578.48. |In addition, he owns a
pensi on, described as the “PPl Money Purchase Plan,” to which he
has contributed since 1974. It is undisputed that assets and
interest were added to the pension plan during the marriage. Wfe
owns sone jewelry, including a $6,000 dianond ring and a $10, 000
repl acement stone for her wedding ring, along with china and
crystal.

At separation, Wfe took suns in the joint checking accounts
for her own use. She also made use of a bank credit line for
$10, 000. Wfe considered these suns, totaling $54,000, as
necessary for living expenses and divorce litigation costs.

The trial court ultimately dissolved the marriage because of
Husband’ s adultery. Husband asked Wfe for a divorce on Cctober

19, 1996. The parties separated on October 22, when Wfe, who had

Presumabl y, her enploynent created additional tax liability.
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suspected that Husband had nultiple adulterous affairs, insisted
that he leave the marital hone. Wen confronted with surveillance
reports by private investigators, Husband did not deny at tria
that he had an extramarital affair. He admtted at trial that his
testi mony about adultery at his April 4 deposition had been fal se;
thus, he admtted his August 31, perjury. Al so, Husband s business
is maki ng paynments on a $60, 000 settlenment of a sexual harassnent
suit which was brought agai nst the business and agai nst Husband by
several female enployees as a result of his unwanted sexual
advances. That suit was filed in February 1996 and settled in

February 1997.

B
The Trial Court’s Opinion

In its nmenorandum opinion, the court valued the follow ng
property for the purpose of isolating the marital assets:
i) PPl / MCL — $340, 005. 00, representing the
i ncrease in value of the business during
the marriage as established by Wfe's
expert, Bruce Hughes;
ii) PPl Mney Purchase Plan —$102, 649. 12;
iii) Marital residence —$243,500.00; and
iv) Train collection —$406, 428. 00.
The court found the train collection to be nmarital property, as

well as the entire increase in the value of the business since the

marriage, and the pension plan. The total value of all marita



property, including the itens stated and vehicles, jewelry,
furni shings, and bank accounts, was determ ned to be $1, 135, 103. 33.
O this, the court found that $275,471.21 was jointly titled,
$849, 282. 12 was titled in Husband’ s narme, and $10, 350.00 was titled
in Wfe’s nane.

Wth respect to Husband’s business, the court found that he
had transferred the interest in PPl to another corporation he
established, PPI/MCL, and that this transfer occurred during the
marriage. It adjudged that “no new assets were added when PPl was
re-incorporated and that the re-incorporation was for estate
pl anning only.” The court also determ ned, however, that the
increase in value of the corporation as it existed at the tine of
the marriage to the tine of the divorce would be considered narital
property, because, in part, of Wfe' s care for the marital hone
whi | e Husband worked | ong hours in the business.

To arrive at the anobunt of the increase, experts cal cul ated
the value of PPI/MCL both before and after the nmarriage. PPI/MCL
was valued at $670,750 by Wfe' s expert, based on a review of
normal i zed earnings over a five-year period. Under the normalized
earning forrmula, Wfe's expert testified that the value of the
busi ness in 1988 was $330,745. In the alternative, Wfe's expert
found that the business was worth $742.365 at the tinme of trial,
based on three-year nornalized earnings. Husband’ s expert
testified that the pre- and post-marriage val ues of the business
were $310, 778 and $430, 921, respectively. The chancellor held that
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Wfe's five-year valuation was the nobst accurate estimte and
determ ned that the business had increased in value by $340, 005
during the marriage. Thus, the portion of the Dbusiness
attributable to marital property was $340, 005.

As for the train collection, the court took note of Husband s
failure to substantiate or docunent the details of his acquisition
of this extensive collection and concluded (citations omtted):

Inability to trace property acquired during a
marriage directly to a non-marital source
means that all property acquired was marital.
| f a spouse chooses to conmngle marital and
non-marital funds to the point that direct
tracing is inpossible, his or her property may
lose its non-marital status. This Court finds
that this analysis applies in the present
case. [ Husband] commngled the train
collection to the point that direct tracing is
i npossi bl e. He kept no record as to which
trains he acquired prior to the marriage and
which were obtained during the nmarriage.
Therefore, this Court finds that the entire
collection is marital property.

As for the other assets, the court found that the PPl Mbney
Purchase Plan was worth $273,731. The marital share was found to
be 9/24ths,  or $102,649. 12. It accepted Wfe's valuation of
$243,500 for the marital home and determned that sumto be part of
the marital assets.

The court noted that Wfe sought a nonetary award of
$413, 423. 24. It first reviewed the nonetary factors cited in
Maryl and Code (1984, 1999 Repl. Vol.), 8 8-205(b) of the Famly Law
Article. It then noted Wfe's circunstances, specifically, that
she had not worked for any length of time outside the hone; that
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she had in her own nanme only $10, 350 of marital property totaling
nore than $1 mllion; that she was “currently . . . unable to work
outside the home to earn any incone”; that she had a high schoo
education; that the nine-year nmarriage fail ed because of Husband’s
adultery; that she presently suffered enotional distress over the
breakup of her marriage; and that she suffers from agoraphobi a.
The court also referenced other statutory factors, such as the age
of the parties, before concluding wthout any explanation that Wfe
was entitled to $225,000, about half the nonetary award that she
sought and less than one-fifth of the marital property.

Turning to alinmony, the court Iikewse reviewed the
ci rcunstances and factors relating to an award of alinony. The
court noted that Husband’'s salary from the business is about
$150, 000 per annum whereas Wfe is unenployed and has no incone.
Further, Wfe lives in a honme valued at over $230,000, and her
nonthly expenses are $1, 800. She has no pension. Husband’ s
nont hly expenses are $7,290, including nortgage paynents of $1, 730
per nonth, from a net inconme of $9,020 per nonth. As to other
factors, including Wfe's ability to be self-supporting, the court
said, “Her ability to acquire and naintain a job outside the hone
i s questionabl e because of her alleged bouts w th agoraphobia. She
is in therapy, however and has been successful at jobs before.”

Al t hough the court pointed out that indefinite alinony was
sonetinmes indicated when the parties’ standards of living after a
period of rehabilitation will remain unconscionably disparate, it
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did not award Wfe indefinite alinony. I nstead, citing her
hi story of enploynment and denonstrated job skills, it found that
she could likely earn over $2,000 per nonth and enjoy a standard of
living conparable to the one she enjoyed during marriage. W thout
further reasoning, the court concluded that the parties’ respective
standards of living would not be unconscionably disparate, and it
awarded rehabilitative alinmony in the anpunt of $3,000 per nonth
for four years.

Finally, the trial court awarded $6,000 in legal fees to Wfe,
noting that of the $54,000 she had withdrawn from marital bank
accounts, over $35,000 had been used for |egal expenses.

C
Revi sory Mdtion and Opi nion

Follow ng the court’s opinion of August 31, 1998, with an
acconpanyi ng Judgnent of Divorce, Wfe sought clarification of the
court’s opinion. Husband filed a response. The court reconsi dered
the matter and denied Wfe’'s notion, except that it increased her
award of attorney’'s fees from $6, 000 to $20, 000.

The court stated that the nonetary award was “fair and
equitable,” considering such factors as the “econom c circunstances
of the parties, the relatively short duration of the marriage and
how and when specific marital property was acquired.” As for the
train collection, the court stated that, although it was narital
property, “there is no doubt that [Husband] is the owner of the

collection.” Under section 8-202(a)(3) of the Famly Law Article,
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the court further said that it was unable to transfer “ownership of
personal property, including marital property, fromone party to
anot her” and “absent the consent of the parties . . . nmay not order
the sale of property owned solely by one spouse with the proceeds
going to the other.” It thus would not split or require sale of
the trains to augnent Wfe’'s nonetary award.

Li kewi se, the court declined to award any portion of the
pension plan to Wfe, even though the plan was found to be part of
the marital property. Wfe had asked the court about the manner
and nethod of distribution for the plan. The court responded, “The
value of the marital portion of the PPl Mney Purchase Plan (the
pension) was included in the total value of the marital property
titled in [Husband s] nane. Furthernore, the value of the pension
was considered in the calculation of [Wfe' s] nonetary award.
Consequently, this Court will not mandate that [Wfe] be awarded a
portion of the pension plan upon [Husband s] retirenment.” Both

parties noted tinely appeals fromthose determ nations.

Di scussi on
In matters related to the distribution of marital property and
t he paynent of alinony, we generally give the chancellor’s findings
broad discretion. He or she has the opportunity to assess the
demeanor of wtnesses before the bench and weigh the various

financial statenents and other docunents each party brings to
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court. On review, we “assune the truth of all evidence tending to
support the findings of the trial court, and . . . sinply inquire
‘“whether there is any evidence legally sufficient to support those
findings.’”” Shrabak v. Shrabak, 108 Ml. App. 633, 650, 673 A 2d
732 (quoting Weisman v. Connors, 76 MI. App. 488, 500, 547 A 2d 636
(1988)), cert. denied, 342 Ml. 584, 678 A 2d 1048 (1996). Yet when
the chancellor’s stated findings of fact, i.e., the evidence the
court accepts as true for controverted issues, conflicts with the
ultimate award of property and mai ntenance, we nust take a cl oser
| ook. W do so here, and we now question whether the chancellor’s
findings of fact support his conclusions. W wll vacate the
specific provisions of the Judgnents of August 31, 1998, and
February 12, 1999, and we remand this case to the trial court for
addi ti onal proceedings consistent with this opinion.

|
Monet ary Award

We first treat all questions pertaining to marital property,
since all of them relate to the sane issue, the overal
distribution of that property by neans of a nonetary award. W
eval uate each of the chancellor’s findings for clear error only.
If there is any basis in the record for reaching a given finding,
we allow that finding to stand.

A
Val uati on of Husband’ s Busi ness
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As for the valuation of Husband s business, we find that
Husband does not show that the chancellor clearly erred in
accepting Wfe's calculations, nor did the chancellor err when
according to Wfe, he wongly attributed to marital property only
the growmth in the business since the nmarriage. The chancel | or
found the marital property share of PPI/MCL to be $340, 000, which
is the difference between the current value of the conpanies,
$670, 750, and the value of the predecessor conpany in 1987,
$330, 745. Wfe' s expert CPA, using capitalization of earnings
met hodol ogy for a five-year period, presented the valuation
accepted by the court at the trial.

Husband argues that the court’s basis for determning the
marital portion of the asset was wong. First, using the "“excess
ear ni ngs” et hodol ogy, his CPA testified, and Husband mai ntains,
that the conpany’s growh in value was only $119,513. Husband al so
contends that the remaining debt to his ex-wife dimnishes the
conmpany’s value, a factor not specifically considered by Wfe’'s
expert. Second, Husband argues that the chancellor wongly
attributed any of the business’s value to nmarital assets, because
i) Husband established the current conpany after the marriage for
estate-planning purposes only, i.e., its assets were purchased
exclusively with stock froma predecessor business established 19
years before the marriage, and ii) no marital assets were used when

Husband bought out his ex-wife's shares in predecessor business,
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i.e., the corporation, rather than Husband hinself, is paying off
the debt created by the stock redenption. He clainms in his brief
that “the redenption debt [is] outstanding and not due to be paid
in full until the year 2004,” inplying that the buy-out of his ex-
wife's stock will actually post-date the divorce. Husband further
contends that, because Wfe did not participate directly in the
affairs of the corporation and its repaynent of the redenption
debt, none of its significant increase in value should be
attributed to marital property; that Wfe “received the benefits of
a good life” during her marriage shoul d be quite enough.?
Husband’ s remarks about Wfe's role, however, are sonewhat
di si ngenuous. First, if Wfe had wanted a hands-on role at

PPl / MCL, Husband’s own agreenent with his ex-w fe woul d have barred

At some places in his briefs, Husband's bitter rhetoric about Wfe exceeds
reasoned debate on the issues. For exanple:

Wt hout assuming any expense but in addition to being
support ed, fed, cl ot hed, medically treated and
bej ewel ed, her nonthly stipend for taking care of the
home and “being there” during the 120 nonth term anmounts
to $5,192. 00 per nonth.

Br. of Appellee and Cross Appellant at 23.

Mel, like the Deus Ex Machina in the classic Geek
tragedi es, snatched Lynn and her children from their
nmeager circunstances. She now wants the Court to conpel
himto continue his benevol ence despite her failure to
include in the evidence any contributions toward the
marriage or any sacrifice on her part for the benefit of
the marriage other than “being there.” This is a very
expensive price to pay for that esoteric benefit.

Resp. Br. for Cross Appellant/Appellee at 9-10. Aside frominsinuating that his
marriage was never nore than a financial arrangenment — sonething we find
difficult to believe —Husband’ s crass hyperbol e does nothing to shed Iight on
the real legal issues of the case.

16



her involvenent. Second, at sone point Husband asked Wfe not to
work at all, foreclosing her opportunity to add assets to the
househol d fund which m ght have been used, indirectly, to help
capitalize the conpany. Third, Wfe actively managed the famly
home and even hel ped raise Husband's children from a previous
marriage while they resided there, making it easier for Husband to
devote long hours to growing the business. Wfe was hardly the
passive beneficiary of Husband’s |argesse; instead, she was an
active partner in the marriage whose presence enhanced her
husband’ s success in increasing the value of the business.

In turn, Wfe argues that the entire value of PPI/MIL shoul d
be counted as marital property. She notes with suspicion that
Husband provided no evidence to support his position that the
renam ng and re-incorporation of his conpany in 1990 was for the
purpose of estate planning. Li ke Husband, Wfe discounts a
significant fact —that no marital assets were added at the re-
i ncorporation of PPI/MCL. Husband's interest in the conpany prior
to his ex-wife's redenption neatly traces back to the period before
the marri age. See M. Code (1984, 1999 Repl. Vol.), § 8-
201(e)(3) (i) & (iv) of the Famly Law Article; Harper v. Harper,
294 Md. 54, 80, 448 A 2d 916 (1982) (articulating the “source of
funds” theory for property partly acquired using both marital and
non-marital funds, that “a spouse contributing nonmarital property

is entitled to an interest in the property in the ratio of the
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nonmarital investnent to the total . . . investnent”). Furt her,
there is no reason for the court to have believed that the
reincorporation in 1990 woul d have been for any purpose other than
estate planning. The reincorporation thus holds no |egal
significance in the calculation of marital property.

Instead, we find that the chancellor did not err in his
valuation of the conmpany and allocation to marital property.
First, the strength of the nethodol ogy relative to the accuracy of
the analysis performed by the expert is immaterial under the
clearly erroneous standard of review Strauss v. Strauss, 101 M.
App. 490, 509, 647 A 2d 818 (1994), cert. denied, 337 Md. 90, 651
A.2d 855 (1995). Under that standard, the chancellor has
discretion to accept or reject evidence to arrive at valuations for
determ ning marital property. See ol dberg v. GCol dberg, 96 M.
App. 771, 780, 626 A 2d 1062, cert. denied, 332 Md. 381, 631 A 2d
451 (1993). “Wiere, as here, there are two experts, the trier of
fact nust evaluate the testinony of both of them and deci de which
opinion, if any, to accept.” Qinn v. Qinn, 83 Ml. App. 460, 470,
575 A.2d 764 (1990).

As for Husband’'s contention about his conpany’s indebtedness
to his ex-wife, we note that business valuation is far nore conpl ex
than the chancellor’s unassisted efforts to place a price tag on
other marital assets. That he would | eave this task to experts is

under st andable. Cf. Gravenstine v. Gavenstine, 58 Ml. App. 158,
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180, 472 A 2d 1001 (1984) (holding that chancellor erred when he
failed to subtract the debt owng on husband’s truck from the
purchase price). It was thus no abuse of discretion for the court
to accept the valuation of one party’ s expert over the expert of
the other, as both were grounded in fact. See Fox v. Fox, 85 M.
App. 448, 459, 584 A 2d 128 (1991) (holding that chancellor did not
abuse di scretion by accepting valuation of wife's expert, when the
w tness explained in detail how he arrived at his opinion and the
court did not find his opinion devoid of reason or |ogic).

Second, our cases firmy support the chancellor’s allocation
of the conmpany’s growh during the marriage to marital property
under the facts at hand. Al though Husband owned in his individual
capacity half of the shares of what is now PPI/MCL, the conpany’s
ongoi ng buy-back of the ex-wife' s shares has occurred after the
marriage with funds generated during the marriage. Under section
8-201(e)(1), marital property “neans the property, however titled,
acquired by 1 or both parties during the marriage.” Under Harper
v. Harper, 294 Ml. at 80, “acquired” neans “the ongoi ng process of
maki ng paynent for property.” Harper goes on to say that
“characterization of property as nonnmarital or marital depends upon
the source of each contribution as paynents are nade.” |d.

Here, the funds used for the acquisition of the ex-wife's
stock cane from PPI/MCL's earnings during the marriage. Because

Husband’ s control over the conpany is absolute, the sane funds
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could have just as easily flowed into Long famly bank accounts in
the form of increased salary and bonuses. Wfe contributed to
Husband’ s success to the degree that she was able, so the funds
must be considered marital property. See Brodak v. Brodak, 294 M.
10, 25-27, 447 A 2d 847 (1982) (trailers added during the marriage
to park that husband received from parents were marital property
even though husband was sole proprietor, because w fe had hel ped
wi th business); Fox, 85 MI. App. at 456 (shares of capital stock in
closely held firm acquired during nmarriage, even if conpany had
been formed prior to the marriage for the eventual acquisition of
shares); Gravenstine, 58 Md. App. at 174 (entire value of stock
purchased from di vi dends received fromnonmarital stock was marital
property, when both parties had decided to reinvest funds rather
than use them for other purposes).

In his brief, Husband expounds at |ength on Wlen v. Wlen, 61
Md. App. 337, 348, 486 A 2d 775 (1985), claimng that the instant
facts are a replay of that case. W find that the evidence adduced
here distinguishes this case from Wlen and that the facts nore
closely resenble G avenstine and Brodak. As in those cases, the
parties here seemto have nmade a consci ous deci sion regarding the
paraneters of Wfe's role in the famly business. Although Wfe
had work experience in a photography | ab, Husband contracted with
his ex-wife that Wfe would play no role in the business. Further,

t he evidence shows that Husband was sol e stockhol der, which gave
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him full authority to set his own conpensation and the degree to
whi ch marital earnings would be reinvested in the business. WIen,
whi ch describes the husband as the “salaried president” of his
conpany, inplies that the husband had no such authority. 61 M.
App. at 349. It was reasonable for the chancellor to infer that
the Longs’ decision to have Wfe play a supporting role in the honme
was in fact |like the Gavenstines’ “conscious decision to reinvest
the [investnent] dividends instead of using the noney for househol d
needs.” |d. at 348.

Furthernore, any additional increase in value of PPI/ML
during the marriage over and above the stock purchase nust be
considered marital property. |In MNaughton v. MNaughton, 74 M.
App. 490 (1988), we held that in determning the value of marita
stock for a closely held corporation like PPI/MCL, trial courts
must “take into consideration the fair market value of the
corporate assets fromthe tine the stock becane marital property
until the tinme of the issuance of the decree of divorce.” 1d. at
497. Further, that increase in the value of non-marital business
assets during the nmarriage may be considered marital property, when
t he spouse seeking that consideration shows that his or her non-
nmonetary contribution allowed the other spouse to work harder
toward the growt h of the business. See Brodak, 294 Ml. at 25-27.
Ct. Wlen v. Wlen, 61 MI. App. at 348-49 (anmount of increase in

husband’s non-marital investnent hol di ngs because of stock split
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properly was excluded frommarital assets); Munt v. Munt, 59 M.
App. 538, 545-50, 476 A 2d 1175 (1984) (stock issued as a dividend
that was directly traceable to shares of stock acquired by husband
before marriage was properly excluded fromnmarital assets). Wfe
shows and Husband admts that she managed the honme and famly while
Husband worked | ong hours and that Husband was satisfied with the
fact that she did not nmake a financial contribution to the
marriage. W thus find no error in the chancellor’s allocating to
marital property the increase in value of PPI/MCL.

B
Al l ocati on of Husband’s Pensi on

As for division of Husband's pension, we |ikewise find no
clear error on the part of the chancellor. Wfe asserts that the
court below erred by not awarding her a portion of Husband' s
pensi on, the PPl Mpney Purchase Pl an. The chancellor’s initia
menmor andum opinion found the total value of the plan to be
$273,731, and the marital share to be 9/24'" or $102, 649.12, but it
also found that funds from the marital share need not be
distributed to Wfe in the future because she “has no right to
receive retirenment benefits because she did very little work
outside the home during the length of the marriage.” Wen Wfe
asked the court for clarification, the chancellor refused to
mandat e that she be awarded a portion of the pension upon Husband’ s
retirement, commenting that “the value of the pension was

considered in the calculation of the [Wfe's] nonetary award.”
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Al t hough the chancell or m ght have nore thoroughly articul ated
his reasoning, the underlying award taken alone does not abuse
di scretion. Wen the right to receive retirenment benefits is
acquired during marriage, it is marital property subject to
equitable distribution, even when only one spouse contributed
economcally to earn that right. Deering v. Deering, 292 M. 115,
125, 437 A.3d 883 (1981); Owmv. OCwm 49 M. App. 392, 399, 431
A.2d 1371 (1981). The statute governing the granting of nonetary
awards based on marital property states that “the court nmay
transfer ownership of an interest in a pension, retirenment, profit
sharing, or deferred conpensation plan from 1l party to either or
both parties, grant a nonetary award, or both, as an adjustnent of
the equities and rights of the parties concerning marital property

7 Maryl and Code (1984, 1999 Repl. Vol.), 8 8-205(a) of the

Fam |y Law Article (enphasis added). The statute goes on to say
that the trial court nust consider:

[ HHow and when specific marital property or

interest in the pension, retirement, profit

sharing, or deferred conpensation plan, was

acquired, including the effort expended by

each party in accunulating the marita

property or the interest in the pension,

retirenent, profit sharing, or deferred

conpensati on plan, or both.
8 8-205(b)(11). The plain | anguage of the statute thus gives the
trial court much discretion in determning the best way to all ocate

marital assets between the parties. \Wiether to award retirenent

funds is but one of its options. |If the court decides to award
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part of a retirenent plan or simlar account, it has considerable
flexibility in determ ning how and when paynents will be received.
See, e.g., Deering, 292 M. at 128-31 (describing “elastic
approach” to awarding retirenment benefits or simlar annuities);
Cal dwel | v. Caldwell, 103 M. App. 452, 456-58, 653 A 2d 994 (1995)
(awardi ng each party the full anount of the other’s federal civi
servi ce enpl oyee survivor annuity benefit rather than the nmarital
portion thereof was not an abuse of discretion).

In our view, however, flexibility and discretion do not equate
to a mandate that every divorce litigant wwth a retirenment account
must share it with an ex-spouse. The retirenent account or pension
plan is often, next to the famly honme, a divorcing party’ s |argest
asset, so it may becone necessary for the chancellor to keep the
account on the table as an interest that may be divided. On the
ot her hand, the retirenent account here represents a fraction of
the total marital property and of Husband's net worth. Qher funds
are available for a nonetary award, and it seens fitting that the
chancel l or refrained fromdisturbing an asset in existence for 14
years before the marriage took place. Furthernmore, Wfe wll
receive a sizeable nonetary award, sonme of which may be avail abl e
as investment principal. Al though the chancellor may ultimtely
award funds fromthe marital share of the retirenent account when

he adjusts the nonetary award under this opinion, we find that his
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decision to l et the account remai n untouched was not per se erroneous.

C
Monet ary Award

W find the bottom |line award, however, to be in error.

Al t hough the chancellor’s findings of fact show that he generally

accepted the calculations of Wfe’'s experts over those provided by

Husband, the nonetary award tilts lopsidedly in favor of Husband.

The findings of fact show a vast chasm between Husband’s and Wfe’'s

titled assets and the significant accrual of marital assets over

the ten-year period of marriage, but the chancell or nonethel ess
awarded only $225,000 to Wfe, or 19.8 percent of the marita

assets. Wfe had asked instead for 36.4 percent, or $413, 423. 24.
The chancellor’s nmenorandum opinion reflected that he had

considered all of the mandatory factors of section 8-205. e

summari ze his specific findings here:

. The chancel l or found that Husband has “financially supported
the famly,” but Wfe “al so has nmade significant contributions
to the well-being of the famly. Although she did not work
much outside the home, she has made contributions to the
famly by taking care of the parties’ home and being there for

her husband.” § 8-205(b)(1).

. He reiterated the value of all property interests and how they
were titled. 8§ 8-205(b)(2).

. Wth regard to the econom c circunstances of each party, the
chancel | or pointed out that Husband earned 95.5 percent of the
parties’ income and that he has nore work experience than
Wfe. “Throughout the course of the 10 year marriage, [Wfe]
stayed at home to make a hone for the famly. She rarely
wor ked outside the honme. . . . [ S]he holds a high schoo
educati on. By contrast, [Husband] holds a position in his
conpany where he has worked for the last twenty-three years
and earns approxi mately $12,500.00 per nonth.” 8§ 8-205(b)(3).
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. He notes that Husband conmtted adultery, and “[Db]y contrast,
there has been little testinony that would support a finding
that [Wfe] had nuch to do with the break-up of the marri age,
except that [Husband] blanmes {Wfe s] fear of crowds for
l[imting their activities together.” § 8-205(b)(4).

. The marriage | asted about nine years. 8 8-205(b)(5).

. Both parties were 51 years of age at the tinme of the divorce.
§ 8-205(h)(6).

. The chancel | or addressed Wfe's physical and nental condition,
finding that she claimed to suffer short-term enotional
di stress because of the divorce and agoraphobia. § 8-
205(b) (7).

. He listed the requirenment of “how and when specific marital

property or interest in the pension, retirement, profit
sharing, or deferred conpensation plan, was acquired,
including the effort expended by each party . . . .” 8§ 8-
205(b)(8). As he discussed each maj or asset el sewhere in the
opi nion, the chancellor included this information.

. The chancellor found that the parties’ real property was
purchased during the marriage, and, although Wfe was not
working at the tinme, she “has nade non-nonetary contributions
to the famly.” § 8-205(b)(9).

. He noted that Wfe will receive rehabilitative alinony. § 8-
205(b) (10).

. He listed, but did not address, the “other factors” criterion
fromthe statute. 8 8-205(b)(11).

O the largest assets on the table, the chancellor
specifically refrained frommaking an award from Husband’ s pensi on
fund fromthe marital share therein worth $102, 649. 12. He al so
found that Husband's collection of nobdel trains, worth $406, 428
according to Wfe's expert and the court, grew considerably during
the marriage. Because Husband kept no records as to the

acqui sition and disposition of trains, he noted that nonmarital and
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marital property had been commngled to the point where tracing was
i npossi bl e. Thus, the entire collection was marital property.
See, e.g., Brodak, 294 M. at 27; Melrod v. Mlrod, 83 M. App.

180, 187, 574 A 2d 1 (1990) (“‘Directly traceable’ is not

synonynous with ‘attributable.’ Since [husband] comm ngled his
income from non-marital sources with his marital inconme, no
specific sum of noney used to acquire property . . . can be

directly traced to any source.”). Nevertheless, in the nmenorandum
opinion clarifying his earlier opinion, the chancellor wote:
“While the Court found the train collection to be nmarital property,
there is no doubt that [Husband] is the owner of the collection.”
In the same breath, however, he noted that his hands were tied
under Maryland Code (1984, 1999 Repl. Vol.), 8 202(a)(3) of the
Fam |y Law Article,® and Fox, 85 MI. App. at 454 (hol di ng i nproper
the forced sale of property owned solely by one party and transfer
of proceeds to other party in lieu of increasing nonetary award),
and he could not order the sale of trains belonging to Husband for
t he purpose of paying Wfe.

We cannot fault the chancellor’s thorough treatnent of the
statutory factors, both in the original and clarification opinions.

W do find error wwth the overall size of the nonetary award in

%Section 202(a)(3) reads: “Except as provided in 8 8-205 of this subtitle,
the court may not transfer the ownership of personal or real property from1l
party to the other.” Under section 8-205, the court may determne “the terns of
the transfer of the interest in the pension, retirenent, profit sharing, or
deferred conpensation plan” fromone party to another.
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light of the findings of fact. Were the facts were controverted,
t he chancell or generally found Wfe' s evidence nore credible than
that of Husband, including her information regarding the
acqui sition and valuation of the train collection and val uation of
t he business. The chancellor noted that Husband was the source of
the marital fault. He noted Wfe's nental health problens, her
present unenpl oynment and |ack of job training, and her non-nonetary
contribution to the marriage. Yet he awarded | ess than 20 percent
of the nmarital assets to Wfe, who held title to under one percent
of those assets.

The judgnent here defeats the purpose of the nonetary award,
which is to achieve equity between the spouses where one spouse has
a significantly higher percentage of the nmarital assets titled his
name. See, e.g., Doser v. Doser, 106 Ml. App. 329, 348, 664 A 2d
453 (1995) (“The purpose of the nonetary award is to correct any
inequity created by the way in which property acquired during
marri age happened to be titled.”); Strauss, 101 M. App. at 501
(purpose of Marital Property Act was to correct inequities created
by husband's traditional role as breadwinner and wfe’'s
corresponding role of famly caretaker); Ward v. Ward, 52 M. App.
336, 339, 449 A 2d 443 (1982) (“The [statute’s] clear intent is to
counterbal ance any unfairness that may result from the actua
distribution of property acquired during the marriage, strictly in

accordance with its title.”). Although an equal division of the
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marital property is not required, see Deering, 292 Ml. at 131, the
di vision nmust nevertheless be fair and equitable. See Chm 49 M.
App. at 405 (citing Ward v. Ward, 48 M. App. 307, 426 A 2d 443
(1981)). To do otherwise is an abuse of discretion.

Here, we find that when the chancell or wei ghed the equities,
he failed to give adequate force to his own findings about Wfe’'s
mental condition, unenploynent, dearth of personal resources, real
marital contribution, and lack of marital fault. Although no one
factor outwei ghs another as a matter of |aw, our appellate courts
have reversed trial courts for giving too little weight to
i nportant consi derations. See, e.g., Alston v. Al ston, 331 M.
496, 629 A 2d 70 (1993) (reversing chancellor for giving inadequate
weight to the eighth statutory factor, i.e., the efforts of each
party to earn the marital assets, where husband won controverted
funds in Maryland Lottery during the separation period). Wth the
train collection in particular, the chancellor found that the bul k
of it was acquired during marriage and that Wfe participated in
the acquisition, yet the final award ensures that Husband can keep
the collection intact while short-changing Wfe of her benefit for
the expenditure of marital resources. Wen the nonetary award is
wei ghed with the type and duration of alinony, the chancellor’s
judgnment as a whole results in the unconscionabl e disparity between
Husband’s and Wfe's post-marital status discussed in the next

secti on.
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Al t hough the chancellor correctly cites law that prohibits
court-ordered re-titling of personal property —and it seens a
shane to cause even the partial sale of the world-class collection
of nodel trains conprising 35.8 percent of the marital assets —we
remnd him that he has been granted all the discretion and
flexibility he needs to reach a truly equitable outcone. Qur
statutes give himconsiderable discretion in balancing cash awards
agai nst alinony and future awards fromretirenent accounts. Even
di rect nonetary awards need not be paid out in a single, up-front
| unp sum

If the court determnes that the division of
marital property based on title would be
unfair, the court has several options. It may
order a party to pay a fixed sum of cash and
i mredi ately reduce that order to judgnment; it

may establish a schedule for future paynents
of all or part of the award; it may transfer

ownership of an interest in a pension
retirenent, profit sharing, or deferred
conpensati on pl an from one party to
anot her. . ..

Doser, 106 MJ. App. at 351 (citations omtted). Cf. Strauss, 101
Md. App. at 510 (requiring paynent of nonetary award “forthw th”
was not abuse of discretion). W remand the nonetary award for
reconsi deration, along with alinony, discussed infra.

|1
Al'i mony

Li kewi se, the court’s determ nation of the anount and duration
of alinmony to be awarded is inconsistent with its findings of fact.

At trial, Wfe sought indefinite alinmony in the anount of $4,000
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per nmonth. In his menorandum opi nion, the chancellor outlined the
factors for mandatory consideration |isted in Maryl and Code (1984,
1999 Repl. Vol.), 8§ 11-106(b) of the Famly Law Article. He noted
t hat paragraphs (4) through (9) and (11)(i) had been addressed in
hi s discussion of the nonetary award, and he applied the facts of
the case to each additional factor. W summarize the chancellor’s

findi ngs here:

. He determned that Wfe's ability to acquire and nmaintain a
job outside of the honme was “questionable because of her
all eged bouts wth agoraphobia,” but she was receiving
treatnent and had been successful at jobs before. 8 11-
106(b) (1).

. He listed but did not address as it applies to Wfe the

requirenment for “the time necessary for the party seeking
alimony to gain sufficient education or training to enable
that party to find suitable enploynent.” § 11-106(b)(2).

. The parties enjoyed an upper-m ddle class standard of living
during their marriage, including Husband's $150, 000 per year
income, a quarter-mllion dollar residence, and several

antique vehicles and other valuables. § 11-106(b)(3).

. The court was not aware of any agreenent between the parties
as to the anmount and duration of alinony. 8§ 11-106(b)(10).

. Wfe received a nonetary award of $225, 000. g 11-
106(b) (11)(ii).

. Wfe's nonthly expenses are about $1,800. She has no nonthly
i ncome. Husband’s net incone is about $9,020 per nonth, or,
m nus the nortgage paynent, $7,290. His nonthly expenses are
unknown. 8 11-106(b)(11)(iii).

. Husband has retirenent benefits through the PPl Money Purchase
Plan. Wfe has none. § 11-106(b)(11)(iv).

. Section 8 11-106(b)(12) does not apply to this case.

The court then foreclosed indefinite alinony, stating:
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[Wfe] has a history of steady enploynent.
She worked in the nortgage banking business

and considers herself an expert in car
val uati on. Additionally, [she] has renewed
her cosnetol ogist |icense each year. The

Court finds that [she] is capable of acquiring
sonme marketable job skills and of finding a
suitable job earning at |east $2,083.33 per
nmont h. [ She] should be able eventually to
earn enough to pay for her nonthly expenses
and to enjoy a conparable standard of living
[to] that she enjoyed while married to
[ Husband]. Furthernore, the parties were not
married for a very long period of tine.
Wthout further explanation, it awarded her rehabilitative alinony
of $3,000 per nonth for four years, beginning in Septenber 1998.%
This Court “will not disturb an alinony award unless the trial
court has arbitrarily exercised its discretion or its judgnment was
ot herwi se wong.” Doser, 106 Mi. App. at 351-52 (citing Tracey v.
Tracey, 328 M. 380, 385, 614 A 2d 590 (1992)). W wll *“accord
great deference to the findings and judgnents of trial |udges,
sitting in their equitable capacity, when conducting divorce
proceedi ngs.” Tracey, 328 Ml. at 385 (citing Rock v. Rock, 86 M.
App. 598, 611-12, 587 A 2d 1133 (1991)). This Court finds no error
or abuse of discretion with the chancellor’s inference that Wfe is
at | east sonmewhat capabl e of supporting herself. Al though evi dence
of Wfe's nental health problens was uncont ested, Husband adduced

significant proof that her agoraphobia, panic attacks, and

depression did not totally bind her to the famly hone.

‘“Alimony was not an issue in the chancellor’s opinion clarifying the
j udgrent .

32



Additionally, Wfe has valuable work skills, including know edge of
autonotive care and val uation and cosnetol ogy, even if she |acks
hi gher education and has not held a job for several years. Wfe
has experience in running a snmall business. |If she is able to work
and has a chance to nake a go of it, Wfe mght in time becone a
successful small busi nesswoman agai n.

O she mght not. This is the concern of her psychol ogi st,
and our concern as well. We take issue with two aspects of the
chancellor’s findings as they stand. First, his opinion does not
tell us why he reached specific findings. For exanple, we cannot
ascertain from whence his determnation on duration of alinony
cane, because he does not specifically treat the mandatory factor
in section 11-106(b)(2), the tinme required for Wfe to becone
wholly or partially self-supporting. Wile our cases hold that the
chancel | or need not treat section 11-106(b) as a formal checkli st
and |ist every factor in his opinion, see, e.g., Crabill v.
Crabill, 119 Md. App. 249, 261, 704 A 2d 532 (1998), this el enent
goes to the heart of Maryland s alinony schene, which is based on
rehabilitation. See Holston v. Holston, 58 Md. App. 308, 321, 473
A.2d 459, cert. denied, 300 M. 484, 479 A 2d 372 (1984). Its
absence is especially noticeable because he treated the other
factors in sonme detail. Likew se, the chancellor does not state

from what evidence he determned that Wfe can retain a job earning

33



$2,083. 33 per nonth, i.e., $25,000 per year, given her current and
projected nental condition.

Most of the facts he cited seem to point in the opposite
direction of his judgnent. A four-year alinony award m ght make
sense, for exanple, if Wfe was m d-degree program and needed tine
to finish a course of studies, and experts had testified that her
anxi ety and depression were tenporary conditions. The outcone here
m ght nmake sense if Wfe, in sound nental health, had presented the
chancell or with a business plan for establishing an auto detailing
service or beauty salon with a profit of $25,000 per year projected
for the four-year mark. Instead, the findings of fact show that the
litigant before us is 52 years of age, has few assets, suffers from
a mental health condition with an unknowabl e prognosis for ful
recovery, and has been out of the workforce, because of illness and
per haps at Husband’ s behest, for several years. The record shows,
noreover, that she did not end her marriage by choice, but instead
i s divorced because Husband philandered. The facts of the story as
determ ned by the court below thus do not match the parsinonious
award it ultimately granted. See Benkin v. Benkin, 71 M. App. 191,
204, 565 A 2d 361 (1989) (“we hold that there nmust be sone rel ation
between the length of the award and the conclusion of fact as to
the incone disparity nade by the court”). Because the chancell or

failed to draw a solid line between the facts and the renedy,
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explaining fully how the forner justifies the latter, he abused his
di scretion in our view
Second, we remnd the chancellor that, even if Wfe' s *age,
illness, infirmty, or disability” are not enough to justify
i ndefinite alinony, unconscionable disparity may well be, in light
of the |arge discrepancy between Husband’ s |ong-term standard of
living and that of Wfe under the current nonetary award. § 11-
106(c). See, e.g., Blaine v. Blaine, 97 Ml. App. 689, 632 A 2d 191
(1993), aff'd, 336 Mi. 49, 646 A 2d 413 (1994) (indefinite alinony
may be awarded to self-supporting spouse if there wll be
unconsci onabl e disparity between the respective standards of |iving
after the recipient spouse has made as nuch progress as possible in
becom ng sel f-supporting); Doser, 106 Md. App. at 354 (in deciding
on indefinite alinmony award, trial court nust consider extent to
which wfe would earn an inconme conparable to the husband’ s
salary). The policy of alinony is to give the dependent spouse “an
appropri ate degree of spousal support after the dissolution of the
marriage.” Tracey, 328 Md. at 388 (citing Turrisi v. Sanzaro, 308
Ml. 515, 527, 520 A 2d 1080 (1987)). |In Maryland, alinony is “‘not
a lifetine pension,’” Doser, 106 Md. App. at 352 (quoting
Tracey, 328 Md. at 391), but neither is it “*designed to create a
subsi stence level for the nore dependent spouse.’” ld. at 354

(quoting Strauss, 101 Md. App. at 512).

35



Here, we find the difference in Husband’s and Wfe’'s md- to
| ong-term prospects to be unconscionably disparate. Despite her
knowl edge of two or three wuseful trades and her Dbusiness
experience, Wfe's present age, |ong absence fromthe job nmarket,
and nental condition will make it difficult, if not inpossible, for
her to achieve the court’s predicted earnings potential. See,
e.g., Brashier v. Brashier, 80 M. App. 93, 560 A 2d 44 (uphol ding
extension of alinmony where wife suffered from severe anxiety,
depr essi on and agor aphobi a, even though she had nmade significant
progress and was able to engage in sone activities outside of the
home), cert. denied, 317 Ml. 542, 565 A 2d 670 (1989); Benkin, 71
Md. App. at 203-04 (holding that chancellor’s opinion did not
adequately explain why wife’'s alinony should termnate after five
years, when she would be 56 years old at term nation, had been out
of the job nmarket for alnost 25 vyears, and suffered from
progressive arthritis). Wfe had been married |ong enough to
becone accustoned to a hei ghtened standard of |iving, and indeed
she had hel ped Husband reach a | evel of prosperity. See Holston v.
Hol ston, 58 Md. App. at 323 (“If the marriage has been of short
duration and there was a great disparity in the standards of |iving
prior to the marriage, it mght not be unconscionable for the
dependent spouse to be returned to his or her premarital standard

of living.”).
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Even if the chancellor is right about Wfe’s inconme potential,
it is unlikely that she will ever reach a standard of Iliving
anywhere near that which she enjoyed while married to Husband
Wfe' s self-sufficiency al one does not bar an award of indefinite
al i nrony where an unconscionable disparity exists between the two
parties’ standards of living after the divorce. See Tracey, 328
Ml. at 392-93. See also Doser, 106 M. App. at 354 (citing several
cases in which the serious discrepancy between the incone of one
spouse and anot her supported awardi ng i ndefinite alinony);® Broseus
v. Broseus, 82 Ml. App. 183, 196, 570 A 2d 874 (1990) (upholding
indefinite alinmony where wife lived at “a poverty-1level standard”’
conpared to husband even after she reached her earnings potential).

Husband nmakes much of Wfe' s $225,000 nonetary award. Her
award, however, only places her long-term assets on par wth
Husband’ s current pension plan balance, if she can invest those
assets and does not dip into themfor day-to-day expenses. Even
if she works and reserves the nonetary award for her retirenent
years, the chancellor’s $25,000 per year salary projection —not

much above subsistence |evel in expensive suburban Maryland —is

The cases cited in Doser include Tracey, 328 Mi. at 393 (wife' s incone was
28% of husband’ s); Blaine, 97 MI. App. at 708 (sane, with 22.7%; Rock v. Rock,
86 Mi. App. 598, 609-13, 587 A 2d 1133 (1991) (same, with 22-30%; Broseus, 82
M. App. at 196 (sane, with 34.9%; Bricker v. Bricker, 78 Ml. App. 570, 577, 554
A . 2d 444 (1989) (sanme, with 34%; Rogers v. Rogers, 80 M. App. 575, 592, 565
A. 2d 361 (1989) (sane, with 15%; Benkin v. Benkin, 71 Ml. App. 191, 199, 524
A . 2d 789 (1987) (sanme, with 16%; Zorich v. Zorich, 63 M. App. 710, 717, 493
A.2d 1096 (1985) (same, with 20%; Holston, 58 M. App. at 322-23 (sanme, wth
15%; Kennedy v. Kennedy, 55 Mi. App. 299, 307, 462 A 2d 1208 (1983) (sane, with
34% . See also Cousin v. Cousin, 97 Ml. App. 506, 519, 631 A 2d 119 (1993).
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nowhere near the $150, 000 Husband earns each year in his business.
See Wassif v. Wassif, 77 M. App. 750, 551 A 2d 935, cert. denied,
315 Md. 692, 556 A 2d 674 (1989) (finding unconscionable disparity
and supporting award of indefinite alinony where wfe was
potentially self-supporting, but would earn only a fraction of
husband’s salary, even where both parties could liquidate rea
property and potentially generate a $500, 000 nest egg for wife).

[
Comment s on Remand

The chancel | or nust thus reconsider the anount and duration of
alinony as he re-evaluates the anount of the nonetary award. Qur
| aw wei ghs al i nony and nonetary awards agai nst one another. See,
e.g., Strauss, 101 Md. App. at 511 (“alinmony and nonetary awards
are significantly interrelated”); Rogers, 80 M. App. at 588
(holding that alinmony and nonetary awards are “interrelated and
| argely inseparable”); Canpolattaro v. Canpolattaro, 66 M. App
68, 75, 502 A 2d 1068 (1986) (“It is thus patent that any
di sposition we mght nmake with respect to the nonetary award wil |
nmost assuredly affect any alinony award made.”). Chancellors thus
may use higher alinony paynents or paynents over a |onger or
indefinite duration to equalize |opsided nonetary awards and
per haps spare divorcing spouses fromliquidating major assets |ike
a pension plan or a cherished nodel train collection.

Furthernore, we rem nd the chancellor that indefinite alinony

is not “permanent” alinony. On notion of either party, the court
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may revisit Wfe's alinony paynent periodically to determne
whet her she has nade enough progress to becone reasonably self-
supporti ng. Al t hough nost published cases treat increases in
alimony or the extension of rehabilitative alinony to indefinite
alinony, see, e.g., Blaine v. Blaine, 336 MI. 49, 646 A 2d 413
(1994), the court also has equitable discretion to reduce or even
term nate alinony. See Maryland Code (1984, 1999 Repl. Vol.), 88
11-107(b)® and 11-108’ of the Famly Law Article; Turrisi, 308 M.
at 528 (holding that the chancellor nmay reserve alinony issues);
Jensen v. Jensen, 103 M. App. 678, 687, 654 A 2d 914 (1995
(allowng wife to pursue reinstatenent of alinony 17 years after
term nati on because of her unforeseen disability); Wassif, 77 M.
App. at 758 (holding that indefinite alinmony is always subject to
nmodi fication by the court should the income or circunstances of
either party change significantly). As this Court wote in Hof mann
v. Hof mann, 50 Md. App. 240, 437 A 2d 247 (1981), “since the court
retains jurisdiction to reconsider and nodify alinmny awards
whenever a change in circunstances so warrants, alinony is not

‘etched in stone.’ At best, it is witten in chalk on slate,

®This section reads: “Subject to 8§ 8-103 of this article and on the
petition of either party, the court may nodify the anmount of alinony awarded as
ci rcunmstances and justice require.”

This section reads in pertinent part: “Unless the parties agree otherw se,

alinony termnates . . . if the court finds termnation is necessary to avoid a
harsh and unequitable result.”

39



subject to being erased by order of the appropriate court.” 1d. at
245. See al so Kennedy, 55 Ml. App. at 307.

The chancellor also nmust revisit on paper the factor in
section 11-106(b)(2) and review all factors in the context of re-
eval uating the overall nonetary award to ensure that the award is
more in line with his findings of fact. As in Benkin, 71 Ml. App.
at 204, “we are not requiring the trial court to order an award of
indefinite alinony, although that may be the ultinmate conclusion of
the trial court, after taking into consideration all the factors”
set out in the statute. I nstead, we sinply instruct the court
below to award alinony in a manner congruent with its findings of

fact.

JUDGVENT AFFIRVED I N PART,
VACATED AND REMANDED | N PART
FOR FURTHER PROCEEDI NGS
CONSI STENT WTH THI' S OPI NI ON

COSTS TO BE PAI D BY APPELLEE



