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This is an appeal by Vijay Narayen, MD., from a judgnent
entered by the Crcuit Court for Baltinmre Cty in favor of
appel l ee, Ann. H Bail ey. On appeal Doctor Narayen presents us
with two questions:

1. Did the trial court err in denying the Appellant’s

Motion for Remttitur, or in the Alternative, for
New Trial, by failing to nmake specific findings
whether the jury's verdict for “past nedical
expenses - bills” was “excessive” wthin the
paranmeters set forth in Section 3-2A-05(h) and 3-
2A-06 (f), Courts and Judicial Proceedings Article,
Maryl and Code?

2. Did the trial court err in denying the Mtion for
Remttitur, or in the Aternative, for New Trial,
on the ground that the Appellee’s health insurance
paynments were not “indemification” because her
heal th i nsurance policy provided for subrogation in
the event of a judgnent against a tortfeasor for
damages covering the anounts originally paid by the
heal th insurer?

We shall answer the second question in the affirmative, and
remand the case to the Grcuit Court for Baltinore Gty for further
proceedi ngs consistent with this opinion.

Fact st

The genesis of this appeal is a nedical malpractice claim
entered by appellee wth Mryland’s Health Clains Arbitration
Ofice in accordance with MI. Code (1974, 1998 Repl. Vol.), 8§ 3-2A-
02 of the Courts and Judicial Proceedings Article (CIP).2 The

parties waived arbitration and appellee filed an action in the

1 Appellant appeals only from denial of his post trial motion for remittitur; hence, it is unnecessary
for us to recount the facts of the underlying medical malpractice claim.

2 Unless otherwiseindicated, all references shall be to Maryland Code (1974, 1998 Repl. Vol., 1999
Cum. Supp.), Courts and Judicial Proceedings Article.
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Crcuit Court for Baltinore City, which was tried before a jury.
Appel |l ee’s nedical expenses, which totaled $399.539.00, were
stipulated to, and the jury returned a verdict in favor of appellee
for $787,613.20. The jury had been given a special verdict sheet,
pursuant to CIJP 8 3-2A-06(f), on which it item zed damages as
fol |l ows:

A.  Past Medi cal Expenses

(1) Bills $399, 539. 00
(2) Supplies & Expenses $6, 535. 00
B. Lost Wages $31, 539. 00
C. Non-Econom c Losses $350, 000. 00

Following return of the verdict, Dr. Narayen filed a Mtion for
Remttitur, or in the Alternative, for New Trial, requesting a
reduction of damages because appellee’s nedical expenses of
$399, 539. 00 had been paid by Blue CGross and Bl ue Shield of Maryl and
(“BCBSM) . Moreover, Dr. Narayen clained the danages were
excessive and requested a reduction pursuant to CIP 8 3-2A-06(f).

It was determned at a hearing on the doctor’s notion for
remttitur that, as BCBSM had pai d appel |l ee’s nedi cal expenses, it
retained a subrogation lien for that anount against any judgnent
entered in favor of appellee. This appeal followed the trial
judge’s denial of Dr. Narayen’s post-trial notion for remttitur or

new trial.
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Standard of Revi ew

When an appeal is froman action tried without a jury, such as
the matter now facing us, we are required by Ml. Rule 8-131(c) to
“review the case on both the |law and the evidence” and “not set
aside the judgnment of the trial court on the evidence unless
clearly erroneous ...” Qur standard of review is nore expansive,
however, when considering conclusions of law. In re Mchael G,
107 Md. App. 257, 265, 667 A 2d 956 (1995).

We are not aware of, nor have we been referred to a Maryl and
case involving CIP 88 3-2A-05(h) or 3-2A-06(f). Hence, this is a
case of first inpression.

As the Court of Appeals has often said, “the cardinal rule of
statutory construction is to ascertain and effectuate |egislative
intent,” Mtor Vehicle Admn. v. Seidel, 326 Ml. 237, 248, 604
A . 2d 473 (1992), and that

t he begi nning point of statutory construction is the

| anguage of the statute itself ... Wen we |ook at the

statutory | anguage, we attenpt to give effect to all the

words in the statute ... But our endeavor is always to

seek out the legislative purpose, the general aim or

policy, the ends to be acconplished ... we are not

“precluded fromconsulting legislative history as part of

the process of determning the |egislative purpose or
goal’ of the | aw.

Morris v. Prince George’s County, 319 M. 597, 603-04, 573 A 2d

1346, 1349 (1990) (citations and footnote omtted). Accordingly,

in interpreting 88 3-2A-05(h) and 3-2A-06(f), we can consider
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simlar provisions in our sister jurisdictions, in addition to 88
3-2A-05(h) and 3-2A-06(f)’'s legislative history.
Di scussi on
We begin by setting forth 88 3-2A-05(h) and 3-2A-06(f) as
enacted by the CGeneral Assenbly:

CJP §8 3-2A-05 Arbitration of claim

(h) Application for nodification or correction; request
for reduction of damages. - A party may apply to the
arbitration panel to nodify or correct an award as to
liability, damages, or costs in accordance with § 3-222
of this article. The application may include a request
t hat damages be reduced to the extent that the clai mant
has been or wll be paid, reinbursed, or indemified
under statute, insurance, or contract for all or part of
t he damages assessed.

The panel chairman shall receive such evidence in
support and opposition to a request for reduction,
i ncl uding evidence of the cost to obtain such paynent,
rei nbursenent, or indemity. After hearing the evidence
in support and opposition to the request, the panel
chairman may nodify the award if satisfied that
nodi fication is supported by the evidence. The award nmay
not be nodified as to any suns paid or payable to a
cl ai mant under any workers' conpensation act, crim nal
injuries conpensation act, enpl oyee benefit plan
established under a collective bargaining agreenent
between an enployer and an enployee or a group of
enpl oyers and a group of enployees that is subject to the
provisions of the federal Enployee Retirenent |nconme
Security Act of 1974, programof the Departnment of Health
and Mental Hygiene for which a right of subrogation
exi sts under 88 15-120 and 15-121.1 of the Health
Ceneral Article, or as a benefit under any contract or
policy of life insurance or Social Security Act of the
United States ... Except as expressly provided by federal
statute, no person nmay recover from the claimnt or
assert a claimof subrogation agai nst a defendant for any
sumincluded in the nodification of an award.

CIP 8§ 3-2A-06 Judicial Review

(f) Item zation of certain damages; remttitur. - Upon
timely request, the trier of fact shall by special
verdict or specific findings item ze by category and
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anpunt any damages assessed for incurred nedica
expenses, rehabilitation costs, and |oss of earnings.
Damages assessed for any future expenses, costs, and
| osses shall be item zed separately. |[If the verdict or
findi ngs include any anount for such expenses, costs, and
| osses, a party filing a notion for a new trial may
obj ect to the danages as excessive on the ground that the
claimant has been or wll be paid, reinbursed, or
indemmified to the extent and subject to the limts
stated in 8 3-2A-05(h) of this subtitle. The court shal
hol d a hearing and recei ve evidence on the objection. |If
the court finds fromthe evidence that the damages are
excessive on the grounds stated in 8 3-2A-05(h) of this
subtitle, subject tothe limts and conditions stated in
8 3-2A-05(h) of this subtitle, it my grant a new trial
as to such damages or may deny a new trial if the
claimant agrees to a remttitur of the excess and the
order required adequate security when warranted by the
conditions stated in 8 3-2A-05(h) of this subtitle. In
the event of a new trial granted under this subsection,
evidence considered by the court in granting the
remttitur shall be admssible if offered at the new
trial and the jury shall be instructed to consider such
evidence in reaching its verdict as to damages. Upon a
determ nation of those damages at the new trial, no
further objection to danages may be nmade excl usive of any
party's right of appeal. Except as expressly provided by
federal |aw, no person may recover fromthe claimant or
assert a claimof subrogation agai nst a defendant for any
sumincluded in a remttitur or anarded in a newtrial on
damages granted under this subsection. Nothing in this
subsection shall be construed to otherwse limt the
comon | aw grounds for remttitur.

Dr. Narayen first contends the trial court erred in making

CJP §8 3-2A-06(f). In other words, Dr. Narayen believes that once

evi dence has been received that the opposing party has or wll

“paid, reinbursed or indemified under statute, insurance or

wi t hout conmplying with
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contract,”® the trial court nust declare the danmages excessive.

W di sagree.
8 3-2A-06(f) provides in relevant part:

The court shall hold a hearing and receive evidence on
the objection. |If the court finds fromthe evidence that
t he damages are excessive ... it may grant a new trial as
to such damages or may deny a new trial if the clai mant
agrees to a remttitur of the excess ... (enphasis
added.)

Thus, after receiving evidence fromthe parties, it is wthin the
discretion of the trial court to determ ne whether the damages are
excessi ve. Nonet hel ess, the trial court is not required by
subsection (f) under such circunstances to declare the damages to
be excessive sinply because the clainmant has been or wll be
rei mbursed or indemified for nedical expenses by a collatera
sour ce.

Qur conclusion is supported by 8 3-2A-06's |legislative
hi story. House Bill 1593 was enacted by the General Assenbly as
Chapter 596 of the Acts of 1987 to nodify 88 3-2A-05(h) and 3-2A-
06(f). The Senate Judicial Proceedings Commttee said:

The bill sinply makes the recovery for damages that have

been or will be paid to the claimnt under certain

benefit plans an additional ground for nodification of an

al | eged excessive award. In a case before an arbitration

panel, the panel retains conplete discretion to accept

the notion, hear the evidence in support and opposition

to the nmotion, and determne if a reduction is

appropriate. If a reduction is sought in a trial by way

of remttitur, the trial judge again has discretion to
(1) grant or deny the notion; (2) grant or deny the

3 CJP § 3-2A-06(f).
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reduction in award as the evidence presented shal
dictate; or (3) grant or deny any other appropriate
nmotion. The plaintiff can reject any proposed of fset and
obtain a newtrial on the issue of damages. The purpose
of this bill is to assure procedural fairness to the
plaintiff while allow ng a defendant the opportunity to
show that the plaintiff may be excessively conpensated
under a danmage award.

Senate Judicial Proc. Comm, Summ O Comm Report for House Bil

1593 (1987). Accordingly, 8 3-2A-06(f) does not require an

automati ¢ reduction of damages sinply because appel | ee has received

paynment of nedi cal expenses froma collateral source. This is but
one factor to be considered.
The Col |l ateral Source Rul e

Before proceeding with the second issue, we will explore the
background and evolution of simlar legislation in other
jurisdictions, which appear in one way or another to affect the
common | aw col l ateral source rule. The collateral source rule was
adopted by us in about 1854 from the English common | aw. See

M chael F. Flynn, PRI VATE MEDI CAL | NSURANCE AND THE COLLATERAL SOURCE RULE

A Goop BET? 22 U. Tol . L.Rev. 39 (1990).

“Since 1899, the collateral source rule has been applied in

[ Maryland] to permt an injured person to recover in tort the full

amount of his provable damages regardless of the anmount of

conpensation which the person has received for his injuries from

sources unrelated to the tortfeasor.” Mot or Vehicle Admin. v.

Seidel, 326 Md. at 253 (footnote omtted). “The purpose of the

Coll ateral Source Rule is to preserve an injured party’' s right to
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seek tort recovery froma tortfeasor wthout jeopardizing his or
her right to receive insurance paynents for nedical care.” Flynn,
supra, 22 U. Tol.L.Rev. at 41.

The coll ateral source rule prohibits a defendant in a nedical
mal practice action fromintroduci ng evidence that the plaintiff has
or wll recover his nedical expenses from sources unrelated to the
tortfeasor, such as a private insurer, governnent insurance
(Medicare), liability insurance, worker’s conpensation, and the
i ke. Consequently, actual or possible recovery of nedical
expenses froma collateral source may not be considered in awardi ng
damages.

There has |ong been a continuing debate over the nerits of
this coomon | aw rule, as summari zed by Professor Flynn

Proponents of the Collateral Source Rule primarily
argue that an injured plaintiff under tort law is
entitled to recover the full value of the harm caused by

t he cul pabl e defendant. Proponents reason that w thout

the Rule a gquilty defendant would be relieved of
liability to the extent of the injured plaintiff’s

i nsurance coverage ... Moreover, allowng collateral
sources to reduce a wongdoer’'s liability penalizes an
injured party for purchasing insurance ... The insured
party does pay a cost ... the prospect of increased
prem uns.

Opponents of the Collateral Source Rule primarily
contend that the Rule sanctions a double recovery for an
injured, insured party. By allowng a plaintiff to
recover froma wongdoer for injuries fully conpensated
by i nsurance coverage, the plaintiff is paid twice for a
single harm... They further reason that the Rule defeats
the purpose of tort litigation by conpensating an injured
party for nore than the actual |oss sustai ned.

22 U. Tol . L. Rev. at 43-45.
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The | nsurance “Crisis”

Beginning in the 1970's, we were faced with what has been

referred to as a nedical nal practice insurance crisis, which was

described as follows by the Suprene Court of California:

Amer i
371,

174,

70" s

[ T] he i nsurance conpanies which issued virtually all of
t he nedical mal practice insurance policies in California
determned that the costs of affording such coverage were
so high that they would no | onger continue to provide
such coverage as they had in the past. Sone of the
insurers withdrew from the nedical nmalpractice field
entirely, while others raised the prem uns which they
charged to doctors and hospitals to what were frequently
referred to as “skyrocketing” rates. As a consequence,
many doctors decided either to stop providing nedica
care with respect to certain high risk procedures or
treatnment, to termnate their practice in this state
altogether, or to “go bare,” i.e., to practice wthout
mal practice insurance. The result was that in parts of
the state nedical care was not fully available, and
patients who were treated by uni nsured doctors faced the
prospect of obtaining only unenforceable judgnents if
they should suffer serious injury as a result of
mal practi ce.

can Bank & Trust Co. v. Community Hospital, 36 Cal.3d 359,
683 P.2d 670, 677-78 (1984); see also Barne v. Wod, 37 Cal. 3d
689 P.2d 446 (1984).

Maryl and al so suffered fromthis insurance crisis. 1In the md

Maryl and physicians found it nore difficult to obtain nedical

mal practice insurance. As the Court of Appeal s noted:

The Ceneral Assenbly created Medical Mutual in 1975 when
St. Paul Fire and Marine |Insurance Conpany w thdrew from
the Maryland nedical mal practice market, |eaving many
doctors w thout access to liability insurance. The
Ceneral Assenbly established Medical Miutual so that the
victins of medical mal practice could receive conpensation
for their injuries ... Wile a few wholly private
insurance carriers accepted sone Maryland business
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bet ween 1975 and 1985, they withdrew from Maryland in

1985, again |eaving Medical Mutual as the sole source of

mal practice liability insurance for doctors in the State.

Medi cal Mutual Liability Society of MD v. B. D xon Evander and
Associates, Inc., 339 Ml. 41, 43, n.1, 660 A 2d 433 (1995).
The Nati onw de Response

In response to this crisis, many states enacted legislation to
nmodi fy or abrogate the <collateral source rule in nedica
mal practice cases. Such legislation permts a nedical malpractice
defendant to present evidence that the injured party received or
will receive benefits froma collateral source. |Its purpose was to
reduce the award of damages when paynents froma collateral source
were available to the plaintiff, spreading costs between the
mal practice insurer and the collateral source. In other words, the
intent of the legislatures was to reduce the financial inpact of
medi cal nmal practice awards, and thus soften the blow to mal practice
insurers, and reduce the expense to doctors of purchasing liability
I nsur ance.

In reviewning simlar legislation in several jurisdictions, we
note both substantive and procedural simlarities and differences.
Several states permt introduction of collateral source evidence in
all personal injury tort cases, and others in only nedical
mal practice cases. Sone states permt collateral source evidence
to be introduced during trial, while Maryland and others permt

i ntroduction of such evidence only in post-verdict proceedi ngs.
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I n Al aska, Col orado, Connecticut, Florida, Hawaii, Illinois,
| owa, M chigan, M nnesota, Mntana, North Dakota, and Pennsyl vani a,
mandat ory reduction of conpensatory damages by collateral source
paynments is permtted under certain circunstances.* |In Al abang,
Ari zona, California, Del awar e, Ceorgi a, | ndi ana, Mar yl and,
M ssouri, O egon, Rhode Island, South Dakota, and Washi ngton state,
di scretionary reduction is permtted.® In many states, however, a
plaintiff is permtted to present evidence of the cost of obtaining
coll ateral source benefits as a set off against a portion of such
reducti ons. This enables a plaintiff to recover costs such as
I nsurance prem uns.

Subrogati on and Rei nbursenent Rights

In nost states, simlar legislation contains provisions as to
subrogation or reinbursenent rights retained by the collatera
source payor. Such rights may not be ignored once the coll ateral

source rule has been nodified or elimnated because it is also

* See ALASKA STAT. § 09.55.548 (Michie 1999), COLO. REV. STAT. ANN. § 13-21-111.6 (West
1997), CONN. GEN. STAT. 8§ 52.225a (1991), FLA. STAT. ANN. 8 768.76 (West 1999), HAW. REV.
STAT. §663-22 (1999), 735 ILL. COMP. STAT. ANN. 8§ 5/2-1205 (West 1999), IOWA CODE § 147.136
(1997), MICH. COMP. LAWS ANN. § 600.6303 (West 1999), MINN. STAT. ANN. § 548.36 (West 1999),
MONT. CODE ANN. § 27-1-308 (1999), N.Y. C.P.L.R. § 4545(a) (McKinney 1992), N.D. CENT. CODE
§ 32-03.2-06 (1999), 40 PA. CONS. STAT. ANN. 8§ 1301.602 (West 1999).

5 Se ALA. CODE § 12-21-45(a) (1999), ARIZ. REV. STAT. ANN. § 12-565 (West 1999), CAL.
CIV. CODE § 3333.1 (West 1997), DEL. CODE ANN. tit. 18, § 6862 (1998), GA. CODE ANN. § 51-12-
1(b) (1999), IND. CODE ANN. § 34-44-1-2 (West 1999), MD. CODE ANN., CTS. & JUD. PROC. § 3-2A-
06(f) (1998), MO. REV. STAT. § 490.715 (1996), OR. REV. STAT. § 18.580 (1998), R.I. GEN. LAWS §
9-19-34.1 (1998), SD. CODIFIED LAWS § 21-3-12 (Michie 1999), WASH. REV. CODE ANN. § 7.70.080
(West 1992).
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inportant to consider the reinbursement rights of the collatera
source payor

Such rights are ordinarily dealt with in several ways. I n
sonme states, the plaintiff is permtted to introduce evidence of
the plaintiff's obligation to reinburse the collateral source payor
after the defendant has introduced such collateral source benefits.
In sone states, if a collateral source payor retains subrogation
rights, reduction is prohibited. For exanple, CONN. GEN. STAT. 8§
52.225a (1991) requires a mandatory reduction for the receipt by a
plaintiff of collateral source benefits, but “no reduction for (1)
a collateral source for which a right of subrogation exists ...~
In Florida, simlar legislation provides, “there shall be no
reduction for collateral sources for which a subrogation or
rei mbursenment right exists.” FLA. STAT. ANN 8§ 768.76(1) (West
1999).

In California, Pennsylvania, Rhode Island, and Maryland,
subrogation and rei nbursenents rights are expressly elimnated when
damages are reduced by the sum of benefits received from a
collateral source payor. These states expressly prohibit a
col |l ateral source payor from seeking reinbursenent from both the
plaintiff and the defendant. For exanple, in Pennsylvania “The
| oss and damages awarded under this act shall be reduced by any
public coll ateral source of conpensation or benefits. A right of

subrogation is not enforceabl e agai nst any benefit or conpensation
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awar ded under this act or against any health care provider or its
l[tability insurer.” 40 PA. CONS. STAT. ANN. § 1301.602 (West
1999). In Rhode Island, “Wenever an award is so reduced, the lien
of any first party payor who has paid such a benefit, against the
judgnment shall be foreclosed and the plaintiff shall have no | egal
obligation to reinburse said payor.” R 1. GEN. LAW § 9-19-34.1
(1998).°

In California, Cal. Cvil Code 8§ 3333.1(b) provides, “No
source of collateral benefits introduced pursuant to subdivision
(a) shall recover any anount against the plaintiff nor shall it be
subrogated to the rights of the plaintiff against the defendant.”
In Maryland, CIP 8 3-2A-06(f) provides, in part: “Except as
expressly provided by federal |aw, no person may recover fromthe
clai mant or assert a claimof subrogation against a defendant for
any sumincluded in a remttitur or awarded in a new trial ...”
Foll ow ng Pennsylvania, Virginia, and California, the GCeneral
Assenbly elected to elimnate the plaintiff’s obligation to
rei mburse a collateral source payor from a nedical malpractice

awar d.

® Virginia has taken the most extreme position by prohibiting subrogation provisionsin all contracts
“providing hospital, medical, surgical and similar or related benefits ...” See VA. CODE ANN. § 38.2-3405
(Michie 1999).
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Legi slative Hi story

As we have observed, the CGeneral Assenbly enacted House Bil
1593 in 1987 in response to the so-called insurance crisis, and
modi fied CIP 88 3-2A-05(h) and 3-2A-06(f), to reduce nedical
mal practice awards and liability insurance premuns. The Senate
Comm ttee Report explains: “The Medical Mitual Liability Insurance
Soci ety of Maryland has commtted to an 11% offset in its proposed
prem um rate increase on an occurrence basis this year, if the
remttitur provision of House Bill 1593 is enacted in substantially
its original form”

According to 1987 Md. Laws 596, the purpose of House Bill 1593
was to provide “for a nodification or remttitur in awards for
medi cal injury under certain circunstances ... prohibiting the
exercise of certain subrogation rights in nmedical injury clains

Statutory Construction

VW will now carefully exam ne the provisions of 88 3-2A-05 and
3-2A-06, which apply only to clains of nedical mal practice and only
after an award of damages. CIP 8§ 3-2A-06(f) permts a defendant
who files a notion for remttitur or new trial to introduce
evidence that the plaintiff “has been or will be paid, reinbursed,
or indemmified to the extent and subject to the |[imts stated in §
3-2A-5(h) of this subtitle.” CIP 8§ 3-2A-5(h) permts a defendant

to “request that damages be reduced to the extent that the clai mant
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has been or will be paid, reinbursed, or indemified under statute,
i nsurance, or contract for all or part of damages assessed.” In
the event a new trial is ordered, 8 3-2A-6(f) provides that such
evidence is admssible and that the jury be instructed to consider
such evidence. Thus, in a nedical mal practice action, coll ateral
source evidence is permtted in post-verdict proceedings, and it is
within the discretion of the presiding judge or the jury to reduce
t he danmages awarded accordingly.

VWere a remttitur or new trial is granted, CIP 8 3-2A-6(f)
el i m nates subrogation and rei nbursenent; “[e]xcept as expressly
provi ded by federal |aw, no person may recover fromthe clai mant or
assert a claim of subrogation against a defendant for any sum
included in a remttitur or awarded in a new trial on damages
granted under this subsection.” (Enphasi s added.) Hence, our
interpretation of 8 3-2A-6(f) will determ ne this appeal.

We believe the critical |anguage of subsection (f) is, “for
any sumincluded in a remttitur.” In our view, this | anguage is
subject to nore than one interpretation. BLACK S LAw DiCTIONARY 1298
(7" ed. 1999) defines remttitur as “1. The process by which a
court reduces or proposes to reduce the damages awarded in a jury
verdict. 2. A court’s order reducing an award of damages.” In
other words, the grant of a remttitur would deprive appellee of a

portion of an award of damages. Thus, a remttitur actually
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involves two “sums.” One, the sum awarded a cl aimant follow ng
remttitur, the other the sumremtted.’

Hence, in order to effectuate the intent of the legislature in
enacting 88 3-2A-5(h) and 3-2A-6(f), we nust consider their
| egi sl ative history. As we earlier noted, in enacting these
provisions, the General Assenbly was endeavoring to spread the
expense of nedical nalpractice awards anong several payors to
reduce the cost of liability insurance. To achieve this result,
the sum permtted nust refer to the sumreceived by the claimnt
followng the remttitur. As a result, a collateral source payor
is prohibited from asserting a subrogation claimagainst the sum
awar ded the claimant, and from otherw se “recovering” any portion
of the that award. This, we believe, is consistent not only with
intent of the legislature, but with the | anguage of 88 3-2A-5(h)
and 3-2A-6(f). If a newtrial is granted, an award of damages is
al so protected from a collateral source payor, since 8 3-2A-6(f)
provi des, “no person may recover from the claimnt or assert a
cl aim of subrogation agai nst a defendant for any sum... awarded in
a new trial on damages...” It was not the intent of the Genera
Assenbly to protect only the sumremtted or the anount of the

r educti on.

" The sum remitted should egual the sum received from the collateral source. In this case, Dr.

Narayen sought remittitur of $399,539.00, the sum paid by BCBSM.
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In a situation such as that now before us, had the trial court
concl uded that the award of danmages was excessive, upon granting a
remttitur or new trial, both BCBSM and the nmal practice insurer
woul d, as intended by the legislature, share damages awarded
appel | ee.

That brings us to Dr. Narayen’'s second question. As Dr.
Narayen sees it, CIP 8 3-2A-06(f) elimnates a first party payor’s
right to seek reinbursenment or indemification of appellee’s
medi cal expenses. In appellee’ s view, however, the trial court was
correct in concluding that reduction of claimnt’s danmages woul d
not preclude BCBSM from seeki ng rei nbursenent from appellee. W do
not agree. W believe the trial court did not correctly interpret
8§ 3-2A-6(f).

The trial court denied Dr. Narayen's Mdttion for Remttitur, or
in the Alternative for New Trial, and did not reduce appellee’s
award of damages by the sum paid by BCBSM for appellee s nedica
expenses. In its nmenorandum opinion and order, the trial court
sai d:

The intent of Section 3-2A-06(f) is to prohibit a

plaintiff from collecting damages when there will be a
rei nhursenent otherwise for that same elenent of
damages. . .

It is clear that Section 3-2A-06(f) is designed to
prohibit [appellee] fromcollecting the $399, 539. 00 t hat
was awarded by the jury for past nedical expenses if Blue
Cross and Blue Shield already paid those expenses. A
plaintiff is not entitled to double enrichment. But ,
there is a question of whether the statute’ s |anguage
achieves its purpose. Specifically, the | anguage of the
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statute is not definitive as to the intent wth regard to
the definition of indemification.

The issue before this court, then, is whether the
i ndemmi fication | anguage in Section 3-2A-06(f) is clear.
Specifically, does indemification permt a subsequent
subrogation? And, does a subsequent right of subrogation
by Blue OGross and Blue Shield cone within the paraneters
of that statute to afford a plaintiff such as [appell ee]
that protection that a party should receive.

... [Dr. Narayen' s] argunent fails to acknow edge the
existence of a subrogation <clause in [appellee’s]
i nsurance contract with Blue Cross and Bl ue Shield, and
it fails to acknowl edge that third party liability has
been est abl i shed.

Therefore, in light of the third party liability and
subrogation clause in [appellee’s] insurance policy, it
woul d appear that Blue Cross and Blue Shield did not
intend to indemify, and did not indemify [appellee] for
paynents nade on her behalf. |If the Maryland |egislature
had intended to elimnate subrogation rights of health
insurers in all respects, it would have specifically done
SO. Instead, and not insignificantly, the statute
provides that only after a reduction, no action can be
mai nt ai ned against a plaintiff for the anount reduced.
It appears that the legislature, by not including
| anguage specifically abrogating subrogation rights, nust
have intended that the statute apply to collateral source

benefits for which no subrogation right exists. It is
only by this interpretation that the Maryland statute can
fulfill its intended purpose of protecting agai nst double

recoveries by plaintiffs.

Because there is subrogation in the instant case,
the paynment of the stipulated nedical bills in the anount
of $399,539.00 by Blue Cross and Bl ue Shield of Maryl and
does not represent indemification. Moreover, if this
figure were reduced under the statute, [appellee] would
only be indemmified to the extent of the anmpunt reduced.
[ BCBSM coul d not assert an action agai nst [appellee] for
t he anmount reduced; however, it could still assert a
cl ai magai nst her for the renaining bal ance —the portion
not reduced because the statute does not protect her
agai nst that portion, therefore, because [BCBSM has a
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right to collect from[appellee] the remaining bal ance,

she was never indemnified at all because of the existence

of [BCBSM s] subrogation |ien.

Again, we do not agree. As we have said, we believe the trial
court msconstrued 8 3-2A-06(f)'s intent. As we have noted, CIP
83-2A-06 was enacted not only to prevent double recovery by
plaintiffs, but to address the nedical nmalpractice insurance
crisis. The General Assenbly intended to conbine an exception to
the collateral source rule and elimnate subrogation rights in
order to reduce the cost of nedical malpractice insurance.
Subrogation rights are thus elimnated only when a portion or al
of a claimant’s expenses have been paid by a collateral source.
Such a doubl e paynent triggers the application of § 3-2A-06 (f) to
spread such expenses anong all nedical insurers.

The trial court m stakenly concluded that because appellee’s
i nsurance contract with BCBSM contained a subrogation clause,
al t hough BCBSM did not indemify appellee, appellee continues to be
personally liable to BCBSM for $399,539.00. The trial court is
wong. |If appellee’s award were reduced by $399, 539. 00, BCBSM ‘s
subrogation rights would be elimnated as were any other rights to
“recover” this sumfrom appellee. The intent of BCBSM when it paid
appel | ee’ s nedi cal expenses is irrelevant. The purpose of § 3-2A-
06(f) is to elimnate a third party payor’s subrogation rights

when an award has been reduced in accord with its provisions.
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As we have pointed out, the |anguage of 8 3-2A-06(f) refers to
the sum awarded a claimant following a remttitur or new trial
Accordingly, the trial court erred in concluding that “[appell ee]
would only be indemified to the extent of the anobunt reduced.”
Under our interpretation of 8§ 3-2A-06(f), if appellee’s award is
reduced by $399,539.00, BCBSMis not entitled to recover that sum
from appel | ee. Appel lee is entitled to the damages awarded her
despite BCBSM having paid her nedical expenses. Rat her than
having appellee remt $399,539.00 of her award to BCBSM Dr.
Narayen’s insurer is responsible either for an award froma second
jury, or for the sum due appellee after a remttitur.

According to the trial court, 8 3-2A-06(f)’s language fails to
achieve its purpose and thus did not apply to the situation before
it. W enphasize that the word indemification does not trigger
the application of 8 3-2A-06(f). Instead, if either the tria
court or a jury find damages to be excessive “on the ground that
the clai mant has been or will be paid, reinbursed, or indemified

.,” 8 3-2A-06(f) does not require that the claimant be paid,
rei nbursed and indemified. Section 3-2A-06(f) was carefully
crafted in order to protect appellee fromhaving to remt a reduced
award to the collateral source payor.® Because the trial court

concl uded that 8§ 3-2A-06(f) does not abrogate subrogation, we shall

8 Asnoted, thetria court still has discretion to determine the threshold question of whether damages
are excessive in the first place.
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vacate the judgnent and remand the case to the Circuit Court for

Baltinmore City for further proceedings consistent with this

opi ni on.

JUDGVENT VACATED; CASE REMANDED TO THE
CCRCUT COURT FOR BALTIMORE CITY FOR
PROCEEDI NGS CONSI STENT WTH TH' 'S OPI NI ON;

COSTS TO BE DI VI DED EQUALLY BETWEEN THE
PARTI ES.



