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In this case, we are considering three consolidated appeal s
fromthe District Court of Maryland for Montgonery County,
Juvenile Division. The alleged effect of all three orders
appealed fromis the sane, that is, denying to appellant, Mnuel
M, father of the mnor child, Iris M, any contact with his
si xt een-year-ol d daughter

The issue presented to us, as phrased by appellant, is:

Did the trial judge err in ordering no
contact between Iris and her father where
there was neither agreenent nor factual
finding nor support in the record for such an
order?

FACTS

The facts, as presented by appellant, are that Iris was born
in El Salvador on February 2, 1981. Iris was apparently abandoned
by her nother when she was seven nonths old and was thereafter
rai sed by her father and paternal grandnother. Due to his
i nvolvenent in the civil war in El Salvador, M. M was forced to
flee the country in 1987. He left Iris in the care of her
gr andnot her.

M. M established permanent residency in the United States,
obt ai ned enpl oynent as an aut onobil e nechanic, and in 1981,
married Katherine R After their marriage, M. M and Katheri ne
traveled to EIl Sal vador to visit Iris and brought her to the
United States to live with themin 1982. Although the famly was

originally conpatible, as Iris reached adol escence, tension

devel oped between Iris and her stepnother. An argunment between
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them on August 8, 1994, resulted in sone physical contact. Iris
told her close friend, Rosemary C., of the incident, and Rosenary
and her nother took Iris to the hospital for exam nation. A
conpl ai nt of physical child abuse was | odged by Iris. After

i nvestigation, the conplaint was dism ssed. This incident caused
a great deal of conflict within the famly. As a result, the
father and stepnother placed Iris in Second M| e House, a group
home for adol escents. |Iris spent two weeks there and, during
that time, conplained of physical abuse on the part of her

st epnot her but made no conpl aint of sexual abuse on the part of
her fat her.

Iris was rel eased fromthe group hone to her father and
stepnot her on Septenber 7, 1994. M. M believed that Rosemary
had i nduced his daughter to nmake a fal se abuse conpl ai nt agai nst
her stepnother and, therefore, forbade his daughter from
associating with Rosemary. He told Iris that he would return her
to the group hone if he found her in the conpany of Rosemary.
Thereafter, while driving to work on Cctober 20, 1994, M. M saw
Iris and Rosemary wal king to school together; they also saw him
That afternoon, Iris and Rosenmary went to the school nurse and
informed the nurse that Iris had been sexually abused by her
father. Iris said that her father had “tried to touch” her. She
was questioned by police and the Departnent of Social Services

(DSS) and placed in shelter care the sane day. At the shelter
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care hearing held the next day, the allegation was descri bed by
the county attorney as “taking off her clothes, fondling her
breasts, and maeking digital penetration.” Iris was placed in
shelter care by Judge Moore and parental contact with her was
limted to visitation under the supervision of DSS. As a
practical matter, no such visitation took place.

On Novenber 16, 1994, a schedul ed adj udi cati on heari ng was
continued and the trial judge, Judge Sislen, issued an order
reaffirm ng the conmtnent order and striking the order for an
i ndependent physical examof Iris by a doctor designated by the
parents. This physical exam had earlier been ordered by Judge
Moore. The trial judge also denied a request by the parents to
have their attorney interviewlris in the presence of her
attorney.

At a notions hearing on January 9, 1995, an agreenent was
di scussed that would tenporarily settle the dispute. The
attorney for Montgonery County proffered that the agreenment was
to the effect that Iris alleged that she had been sexually abused
by her father, the father denied the allegation, and the child
cannot, at the tinme of the agreenent, return to her father’s
home. The trial judge, prophetically, pointed out that, while
such an agreenent resolved the current problem it did not settle
the major issue, i.e., did the father sexually abuse the child.

The judge al so stated: “[I]t’s going to be very hard to ne to
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agree to a no contact, if [the father] at sone point says that he
wants it lifted, if there’s not a finding of abuse, frankly.
Because then, | have nothing to no contact for.”

When t he case subsequently canme on for an adjudication on
February 1, 1995, the court, neverthel ess, accepted the follow ng
agr eenent :

[ T] he factual basis for finding that Iris M
to be a Child in Need of Assistance is the
fol | ow ng:

1. On Cctober 20, 1994, the
Respondent, Iris M, alleged that
her father Manuel M, woul d take
of f her clothes, fondle her breasts
and put his fingers in her “private
part.”

2. That the Respondent’s father,
Manuel M, denies Iris’s

al l egations and believes the story
was fabri cat ed.

3. That the Respondent’s father,
Manuel M, and Respondent’s

st epnot her, Katherine R, are
unwi I ling to have the Respondent
return to their care and custody
because of the allegations...

The father’s attorney agreed to the no contact order on
February 1, 1995. Shortly thereafter, the father discharged the
attorney and wote to the trial judge, stating:

| am presently in between counsel, as
the result of my former attorney’'s failure to
obtain nmy consent to the adjudication
agreenent. ... | would like you to know t hat
| told ny attorney the day of the
adj udication that I would not agree to an
agreenent with the Departnent unless ny
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| anguage was included. | was told ny | anguage
was included. | have just learned it was
not. ... | never consented to the current

adj udi cati on agreenent. \Wat can | do?

The father’s situation with respect to Iris was further
affected by pending crimnal charges relating to his alleged
conduct toward Iris. Prior to the crimnal trial, M. M’s
attorney advised himnot to have any contact with Iris out of a
fear of further fabrication on her part.

On Septenber 29, 1995, the father appeared before Judge
Leonard Ruben and entered a plea of nolo contendere. He was
granted a disposition under Mil. Code Ann. (1957, 1996 Repl.
Vol.), Article 27, 8 641, of probation before judgnent.

At a review hearing on Novenber 28, 1995, the father
requested visitation. The trial court, however, continued the
no contact order pending an evaluation by the Child and
Adol escent Forensic Evaluation Services (CAFES). M. M refused
to participate in the CAFES eval uation and the no contact order
was continued. On January 16, 1996, the attorney for M. M
filed a notion to have anot her judge assigned to his case, and on
January 22, 1996, M. M filed a notion for supervised
visitation. He also requested an i ndependent famly forensic
evaluation. On January 31, 1996, M. M’'s notion for an
i ndependent eval uati on was deni ed and an eval uati on by the CAFES

was ordered. On the same date, the court also nodified certain
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no contact orders relating to Katherine R, Iris’'s stepnother.?
On July 10, 1996, and July 31, 1996, review hearings were held.
The no contact order prohibiting M. M from having any contact
wi th his daughter was reafffirmed on each occasion and tinely
appeal s followed. On January 13, 1997, a further review hearing
was held, the no contact order was again continued, and an appeal
was fil ed.
DI SCUSSI ON

This case is an exanple of a terrible famly tragedy that
has been exacerbated by those entrusted to give aid and support.
A father and stepnother have been totally separated fromtheir
daughter by the power of the State for three years, w thout any
tangi ble efforts at reconciliation.

The father has appealed three no contact orders, which were
i ssued by the District Court on July 10, 1996, July 31, 1996,
and January 13, 1997. The State contends we need not consider
the first two orders because they have been superseded by the
order of January 13, 1997. That argunent is legally correct, but
we Wi Il discuss these orders to sone extent where necessary, as

the three orders under appeal are interrel ated.

! The subject orders, dated February 1, 1995, and May 5, 1995, are highly unusual. The
February 1, 1995, order provides, in part: “[K]atherine[R.] ... shall not have any contact
whatsoever with Iris M., Respondent, or her therapist unless contact is initiated by the therapist,
news, or government officials, and no harassing contact with the social worker, or the Carroll
family.” On May 5, 1995, the court ordered that Katherine R. not have any contact with “any
member of the County Attorney’s Office and any member of the press....”



-7-

This case originated with the filing of a Petition by the
Mont gonmery County Departnent of Social Services (DSS) on Novenber
9, 1994. The petition alleged that Iris is a child in need of
assi stance (CI NA) because she had been sexual |y abused by her
father. The petition further stated that the father had denied
i nappropriate behavior and that the stepnother did not believe
such behavior had occurred. It also noted that, on August 10,
1994, Iris had accused her stepnother of assaulting her, but an
i nvestigator did not substantiate the accusation and noted that
Iris may have exaggerated the confrontation. After an
adj udi cati on hearing on Novenber 16, 1994, Judge Sislen signed an
order that permtted supervised visitation between Iris and her
grandnot her and tel ephone contact between Iris and Rosenmary
Carroll and Rosemary’s nother, Susan. The order also struck the
order for an independent physical exam nation that had been
arranged by the parents and ordered by Judge Mdore at the shelter
care hearing on Qctober 21, 1994. This had the effect of
preventing the father from obtaining evidence that nmay have been
essential to his defense.

The first no contact order was signed by Judge Sislen on
Decenber 2, 1994, apparently in response to a notion by DSS. The
docket entries refer to such a notion, but we are unable to
locate it in the court file. The order is draconian in nature in

that it precludes any contact between Iris and her father and
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stepnot her, including “no tel ephone contact or letter and no
contact with her therapist, foster honme or school.” It is
unfortunate that the notion requesting the order is not in the
record, as it mght shed light on why it was believed necessary
to cut off all possible contact between Iris and her father and
st epnot her.

At the adjudication hearing on February 1, 1995, the parties
entered into a stipulation rather than have a contested case
hearing. The stipulation provided:

1. Iris alleged that her father would take

of f her clothes, fondl e her breasts, and
put his fingers in her “private part.”

2. The father denies Iris’s allegations and
beli eves her story was fabricated.

3. That Iris’s father and stepnother are
unwi Il ling to have Iris returned to their

care and custody because of the
al | egati ons.

The stipulation, while resolving the i nmediate problem did
not deal with the central question, that is, did M. M sexually
abuse his daughter?

The issue related to the no contact order was tenporarily in
abeyance because the father was facing crimnal charges rel ated
to Iris’s conplaint and his attorney advised himnot to have any
contact with Iris pending the resolution of those charges.

Subsequently, the father appeared before Judge Leonard

Ruben, and an agreenent was reached whereby he entered a plea of
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nol o contendere and, after psychol ogi cal exam nation, received a
di sposition of probation before judgnent under the provisions of
Article 27, 8641. After the crimnal charges were resolved, the
father requested that the no contact order be lifted so that he
could begin reconciliation efforts wth his daughter.

The State avers, and we agree, that the court orders entered
on January 31, 1995 and July 10, 1996 are noot. Those orders
wer e superseded by the no contact order entered on January 13,
1997, and are, thus, neaningless. 1In re R ddl enoser, 317 M.

496, 502 (1989) (a case is noot where there is no | onger any
effective renedy which the court can provide).

Wth respect to the order of January 13, 1997, M. M argues
that there was insufficient evidence before the court at the
January 13, 1997 hearing to afford a basis for a finding of
sexual abuse. The evidence before the court was an eval uati on by
CAFES, an evaluation by Lawence Smth, a therapist hired by M.
M, and an evaluation by Susan Wigert, a clinical psychol ogi st
also hired by »v. M

M. M points out that the CAFES eval uati on cannot support a
finding that sexual abuse had occurred for three reasons. First,
CAFES s evaluation did not investigate whether abuse had
occurred. The report provides:

[We were not investigators but rather
evaluating clinicians. ... [T]he purpose of

our assessnent was not to further investigate
the validity of the sexual abuse accusati ons,
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but rather to eval uate attachnent issues,
treatnment issues and potential for
reuni fication

Secondly, it seens clear that the CAFES eval uation
m st akenly concl uded that a plea of nolo contendere and a
di sposition of probation before judgnent was the equival ent of an
adm ssion of guilt. In Agnewv. State, 51 M. App. 614, 651-653
(sone citations omtted), cert. denied, 294 M. 441, (1982), we
expl ained the effect of a plea of nolo contendere:

A plea of nolo contendere is, of course, an
adm ssion of guilt which can subject the

def endant to the sane puni shnment as on a plea
of guilty. Maryland | aw concerning the use
of this plea in a subsequent proceeding is
scant. See generally, MCall v. State, 9 M.
App. 191, n.4 at 193, 263 A 2d 19(1970),

cert. denied, 258 Md. 729 (1970); Conment,
The Plea of Nolo Contendere, 25 M. L. Rev.

227, 233 (1965).

* * *

Under the Federal Rules of Evidence,
pl eas of nol o contendere and acconpanyi ng
statenents are “not adm ssible in any civi
or crimnal proceedi ng agai nst the person who
made the plea. ...” Fed. Rule 410.

* * *

The rationale for the rule is that the
pl ea establishes the fact of guilt only in
the case to which it applies. Unlike a
guilty plea, nolo contendere has no effect
beyond the case in which it is entered. See
Annot., Plea of Nolo Contendere, 89 ALR2d 8§
37-50 at 600 (1963). Thus, the plea
subsequent|ly “does not estop the defendant to
pl ead and prove his innocence in a civil
action.”
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[We subscribe to the majority rule that a
statenent nade at the tinme of entering a nolo
plea and the plea itself are not adm ssible
against a party in a subsequent civil

pr oceedi ng.

VWhat the CAFES evaluators, and to sone extent the trial
judge, failed to take into account is that there was a
significant reason for M. M to enter the nolo plea, even if he
was in fact innocent. Wiile we are justly proud of our judicial
system it is by no nmeans infallible. Wen a person goes to
trial in a case of the nature facing M. M, he or she incurs the
risk of a guilty finding regardl ess of how i nnocent he or she may
be. If the prosecuting wtness nmakes a favorabl e i npression upon
the fact finder, her testinony alone may be sufficient for a
finding of guilt. The prospect of avoiding the risk of
i nprisonnment by the entry of a nolo plea would have been an
enor nous i nducenent to anyone in M. M’s position. This is
particularly true since the entry of the nolo plea should not
have prejudiced his civil action involving Iris and entry of
probati on before judgnment woul d enable himto avoid the stigma of
a crimnal conviction.

M. M also avers that the “fact finding” evidenced by this
record shows a denial of due process to him The parties,

including M. M, were not permtted to read the CAFES

eval uation. At the hearing on January 13, 1997, M. M said in



-12-
response to a question regarding the CAFES report:
| haven’'t ... | haven’'t read, that’s why
| didn’t want to go through this because |
have got all the things at the |ast m nute,
and that’s ... the reason why | was going to
ask if we can delay this hearing for sone
other day to have the tine to prepare and see
what the decision was going to be making,
because until this point, we are making
deci sion where we, | amnot really sure. You
have to make sure you're going to be for the
child s best interest, and that’s the reason
why we are here.
The judge responded:

COURT: You understand, you' re not allowed to
read the CAFES s eval uation, don’'t you?

[MR M]: No audi bl e response.
COURT: You understand that, don’t you?
[MR M]: Okay. | haven't read it.

COURT: Good, because it’s prohibited for you
to read it because of confidentiality.

It is difficult to understand how M. M was expected to be
able to defend hinself fromallegations contained in a report he
was not allowed to read.

A review of the record in this case shows clearly that there
has never been a proper adjudication hearing conducted and the
di sposition hearing was fl awed because of a | ack of a proper
adj udi cati on.

At the second adjudication hearing held on February 1, 1995,
the court permtted the agreenent referred to earlier to be the

basis of its finding that Iris was a CINA.  The flaw in the
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agreenent, of course, is that it did not address the nost
i nportant issue, whether the father had sexually abused Iris.
The agreenent, in fact, was no agreenent at all. It noted that
Iris made an allegation and the father denied it. It permtted
the CINA finding because the father did not want Iris to return
until she recanted her allegations. Notw thstanding the fact
that there had been no finding of sexual abuse, the court
proceeded as though there had been such a finding. The court
ordered no contact between the father and Iris |less than a nonth
after the first petition was filed in this case, and that status
has continued to date.
At a hearing on Novenber 28, 1995, relating to whether the
st epnot her should be held in contenpt, the judge stated that M.
M
had “adm tted sexually abusing Iris.” The attorneys for the
stepnother and the father took issue with that statenent and the
court responded:
Wul d you kindly not argue with ne.

The wife of a man who sexually abused Iris

M, by what she said and what she said he

admtted. ...

At a review hearing on July 10, 1996, the father’s attorney

conpl ai ned about the no contact order and proffered the report of
Lawrence Smth, LCSW who recommended supervised visitation

between Iris and her father. Judge Sislen interjected:

Bef ore you go further into the proffered
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testinmony, I'm... | already found Iris to be

a child in need of assistance. And, |’'ve

already found that Iris, Iris’s state of mnd

was that she was sexually abused by M. M

| ... amnot going to relitigate that.

When the father’s attorney attenpted to continue, the judge
st at ed:

|’ m not going to discuss whether or not she

was sexual |y abused. That's over, it’'s a

topic that 1"mnot going to get into.

The judge, of course, was wong. As incredible as it my
seem the judge had decided the nost contested and i nportant
issue in the case solely on reports of what the victimhad said
and what the judge perceived as the state of mnd of the victim

The State admts that M. M sought contact with Iris after
his crimnal charges were settled. The court responded to M.
M’s request by ordering a CAFES s evaluation. M. M did not
Wi sh to participate in an eval uation conducted by an arm of the
State and continued to insist upon an independent eval uation.
The State attenpts to justify the continuation of the no contact
order by averring that nothing has changed since the original no
contact order. Apparently, the State is referring to the fact
that M. M has not admtted abusing Iris and sought counseling.
This position conpletely overl ooks the explanation that M. M
may not have adm tted abuse because of the possibility that no

abuse occurred.

The State points out that visitation is not required as a
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matter of law and that the right is not absolute. In addition,
the court may suspend visitation when it is in the best interest
of the child to do so. The “suspension” of visitation in this
case has continued for three years. It would seemthat there is
little difference between a suspension of that |length and a
termnation, particularly when it is still continuing.

It is extrenely unusual to deny visitation of a child by the
natural parent in this State. In Radford v. Mtczuk, 223 M. 483
(1960), the Court stated, “[A]n exam nation of the cases
involving visitation rights ... discloses that this Court, even
t hough cust ody was deni ed, has never had an occasion to deny the
right of visitation to an errant parent.” The State argues that
the juvenile court did not err in considering Iris’s w shes, but
cited Inre Barry, 107 Ml. App. 206, 220 (1995), cert. deni ed,
_,UuSsS 117 S . 209 (1996), wherein this Court criticized
the judge for leaving the decision as to visitations to the
“unfettered discretion” of five-year-old children.? As in Barry,
Judge Sislen also gave Iris the power to veto any visitation. At
a hearing on Novenber 28, 1995, the judge stated, “And, | darn
well . . . amgoing to honor this child s request not to see her
father.” lris, at that tine, was alnost fifteen years old, an

age when her w shes would carry significant weight. She should

2 Barry, incidentally, was an appeal fromthe sane judge
presiding in this case.
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not, however, be the sole determnant. |In Radford, 223 Ml. at
491 (a visitation case), the Court of Appeals stated: “[T]he
desire of an intelligent child, who has reached the age of
di scretion, should be given sone consideration in determning
custody, but even in a custody case the wish is not controlling.”

Anot her aspect of this case we find troubling is that,
apparently, no effort has been nade toward reunification of this
famly. Although al nost every order signed by the judge relative
to the child contains the pre-printed | anguage “despite
reasonabl e efforts having been nade to have said child returned
to her honme,” there does not appear in the record evidence of any
real efforts toward that goal. At a chanbers conference on Apri

24, 1996 involving counsel for the parties, the foll ow ng was

sai d:
MR. McCARTHY: The permanent plan right now,
| mean we’ re headi ng towards,
al though the plan is | guess
officially reunification,
right now. ..
COUNTY [ ATTORNEY]: No, the plan is not
reuni fication
M5. SHARMAN [DSS]: Not reunification
MR. McCARTHY: Oh, its not reunification?
M5. SHARMA: No.
It is, therefore, clear why the record is devoid of efforts
made toward reunification. It was not a goal of DSS, although it

shoul d have been. The policy of this State is explained in Ross
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v. Hof fman, 280 MI. 172, 177 (1977):

Neverthel ess, there persists in this State in
a contest over the custody of a child, but

al ways subject to the best interest standard,
that part of the common | aw concept which
declares that the right of either parent is
ordinarily superior to that of anyone el se.

And, as this Court, speaking through then Chief Judge

W I ner,

stated in In re Barry E., 107 Ml. App. at 207:

The fact that appellant has a nental or
enotional problemand is |ess than a perfect
parent or that the children may be happier
with their foster parents is not a legitimte
reason to renove themfroma natural parent
conpetent to care for themin favor of a
stranger.

This case went awmy fromthe outset by the court’s entry of

a “no contact” order that conpletely cut off the father fromhis

chil d.

That situation, unfortunately, remains unchanged three

years | ater

At the hearing on January 13, 1997, the father attenpted to

articulate his concerns:

Q Now, Ms. Weigert is reconmending that a
trial of famly therapy begin with your
therapist and with Iris’s therapist, is
that correct?

A Yes. | have been ... thinking about
that really strongly, in that | think we
cannot have a better relationship if the
Court doesn't allowne to lift the no
contact order, and that’s what’s hurting
alot of famly, and hurting the child.
We are |l ooking for the best interest for
the child, this Court, | have to pl ease
listen and Iift the no contact order,
because this is stacking a wall between
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us. We cannot break it. If we don’t
break the wall, we are never going to go
anywher e.

The State attenpts to justify the existence of the no
contact order by alleging that M. M has failed to obtain
therapy to treat his status as a sex offender. What the State
disregards is the fact that M. M has never admtted to a sex
of fense and the court has not found that he has commtted a sex
offense. It is not unreasonable for M. M to decline such
treatnment if he did not conmt the offense. The District Court,
however, proceeded in the case as though he was in fact guilty.

We, of course, have no know edge of whether he is guilty.
The record contains a report from M. Wigert, the clinical
psychol ogi st hired by M. M, that indicates that there is a
strong possibility that the charges were fabricated. The only
evi dence pointing to his guilt is the child s conplaint.

As recogni zed by the trial judge early on, but then
di sregarded, the existing evidence did not justify a no contact
order. To cut off a parent totally fromhis or her child is an
extraordinary step and should only be taken for the nobst
conpel l i ng reasons and on cl ear evidence. The court should have
known that this case did not warrant such an extraordi nary step.
The greatest restriction that should have been placed upon the
father was supervised visitation until the issue of sexual abuse

had been det erm ned.
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W are remanding this case to the District Court for
Mont gonery County, Juvenile Division, with instructions to strike
the no contact order and order DSS pronptly to set up a |iberal
supervi sed visitation schedule between Iris and her father. The
court should also instruct DSS to take its responsibility to
attenpt a reconciliation between Iris and her father seriously.
We suggest that Ms. Weigert be consulted on how this could best
be acconpli shed.

W realize that, after so nmuch tine has el apsed, the
separation of this famly is now an acconplished fact and a
reconciliation may now be inpossible. W owe it to this famly,
however, to make a reasonable effort.

NO CONTACT CORDERS VACATED

CASE REMANDED TO THE DI STRI CT COURT
OF MARYLAND FOR MONTGOMERY COUNTY,
JUVENI LE DI VI SI ON FOR FURTHER
PROCEEDI NGS CONSI STENT WTH THI S
OPI NI ON.

COSTS TO BE PAI D BY MONTGOMERY
COUNTY.



