Al t hough one can commt nurder or manslaughter wthout
entertaining the specific intent to kill the victimor anyone el se,
one cannot conmmt an attenpted nurder or attenpted mansl aughter (or
even an assault with intent to nmurder) w thout possessing such a

specific intent to kill. The disposition of this appeal hinges on

the critical difference between the broad mensrea (nore properly,
perhaps, the broad range of mentes reae) of consummated crimna

hom cide and the far nore narrow and restricted mensrea of i nchoate

crimnal hom cide.

The appel l ant, Vincent Abernathy, was convicted by a Baltinore
City jury of 1) attenpted nmurder in the second degree, 2) common
| aw battery, 3) the use of a handgun in the comm ssion of a crine
of violence, and 4) the unlawful carrying of a handgun. On this
appeal, he raises four contentions:

1) That he was erroneously convicted of a
non- exi stent crine;

2) That t he trial j udge erroneously
instructed the jury on the subject of
attenpted nurder of the depraved-heart
variety;

3) That the battery conviction should have
merged into the conviction for attenpted
murder and that the carrying of a handgun
conviction should have nerged into the
conviction for using a handgun to conmt a
crime of violence; and

4) That it was reversible error for the
trial judge to refuse to voirdire a juror as to
her potential bias devel oped during the course
of the trial
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More than a nutshell version of the facts is not necessary.
As part of a sensel ess nei ghborhood squabbl e at approximately 1:20
P.M on February 6, 1994, at the intersection of MIton Avenue and
Biddle Street in East Baltinore, the appellant pulled out a handgun
and fired five or six rounds at a group of boys who had been
harassing him and his friends. One of the bullets struck and
i njured Jacklyn Holiday, an innocent pedestrian who was standing
w th her young son at a nearby bus stop. The appellant was charged
with the attenpted nurder of Jacklyn Holi day.

In presenting its case, the State neither offered proof to
show nor even argued that the appellant had harbored any specific
intent to kill anyone. At the close of the State's case, the
Assistant State's Attorney acknow edged to the court that the State
was not "pressing for attenpted first-degree nurder" because of the
| ack of any evidence of an intent to kill. Accordingly, the trial
judge granted the appellant's notion for a judgnent of acquittal as
to attenpted first-degree nmurder. At the close of the entire case,
the State further acknow edged that it was not pressing for
attenpted second-degree nurder based on the theory that the
appel  ant possessed any specific intent to kill. It argued,
rather, that "what we are presenting to the jury is the depraved
heart issue, that he was firing recklessly.” |In denying further
defense notions, the trial judge concluded that the State was
presenting to the jury a case of attenpted depraved-heart nurder

and no other variety of second-degree nurder.
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Accordingly, the trial judge instructed the jury on the
subj ect of depraved-heart nurder. She did not define any other
variety of nurder. She defined depraved-heart nmurder generally as
the killing of another while acting with extrene disregard for
human life. There was no specific instruction on attenpt |aw nor
was there any nmention of the fact that a defendant nust possess the
intent to kill in order to be found guilty of attenpted nurder
Fol  owi ng the giving of those instructions, the court adjourned for
t he day.

By the outset of the next trial day and prior to closing
argunments by counsel, the prosecution had entertained second
t houghts and advised the judge not to send to the jury a charge
that was, in effect, attenpted depraved-heart nmurder. The State
had concl uded that there was no such crinme. Over the objection of
both the appellant and the State, the trial judge, disagreeing with
their argunent, submtted the attenpted nurder count to the jury.

During closing argunent, the State did not argue that the
appel | ant possessed any specific intent to kill. It argued only
t hat, because the jury was considering attenpted depraved-heart
murder, "the State does not have to prove the existence of intent

no intent is necessary." The prosecutor castigated the
appellant's behavior as "reckless behavior that creates a
substantial risk of death or serious physical injury to the
victim" The jury returned a verdict of guilty of attenpted

mur der .
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The Jury Instruction in this Case

The trial judge advised the jury that, because the victim had
not died, the crine charged in this case was not consunmmated nurder

but only attenpted nurder. The instruction, however, nade no
mention of the required mensrea (a specific intent to kill) for a
conviction of attenpted nurder. Through om ssion, it gave the
fal se inpression that any mensrea that would support a conviction

for consummated second-degree nurder would also support a
conviction for attenpted second-degree nurder:

Now as you are aware, M. Holiday very
fortunately did not die as the result of the
gunshot wounds she received, so that the
alleged crinme as to nurder is attenpted nurder
and because there is no evidence that the
attenpt, if there was one, to kill M. Holiday
was under circunstances where the shots were
fired through prenmeditation or deliberation,
the crime charged is nurder in the second
degree rather than attenpted murder in the
first degree because the crinme of nurder in
the first degree requires that the person
commtting the act have done so wth
prenmedi tation and deliberation and there is no
evidence in this case that such occurred. So
you need not concern yourselves wth the
distinction between first degree nurder and
second degree nurder.

Having infornmed the jury that it need not concern itself with
what woul d have constituted first-degree nmurder, had the victim
died, but only wth what would have constituted second-degree
murder, the instruction then turned to the subject of second-degree
mur der . Significantly, however, the only form of second-degree

murder that was nentioned was depraved-heart nmurder. There was no
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renote allusion to second-degree nurder of the specific-intent-to-
kill variety. Indeed, the instruction affirmatively advised the
jury that there was on the part of the appellant in this case not
only the absence of any intent to kill Jacklyn Holiday, but

actually the absence of any intent even to harm Jackl yn Hol i day:

The murder which you have to consider is that
of second degree nurder by what we call a
depraved heart. Now the evidence indicates
that the shooting of M. Holiday was not
caused with any intent to harm Ms. Holiday,
who was, according to the evidence, standing
on a corner and was the innocent victimof the
gunshots which struck her . . . [enphasis
suppl i ed] .

The instruction then affirmatively advised the jury that, but
for the fact of death, the elenments of consummated depraved-heart
murder, on the one hand, and attenpted nurder, on the other hand,
are one and the sane. That equating of the two sets of elenents
clearly included an equivalency in the nental elenments as well as
in the physical elenents:

Now he is charged with the crinme of second
degree nurder by a depraved heart, and let ne
tell you what that is. Second degree nurder
is the killing of another person, and here of
course we're talking only of attenpted second
degree nurder. The sane elenents apply. The
only difference is that the crinme not have
been conpleted and Ms. Holiday survived.

The instruction then, other than making all owance for the fact
that it was dealing with a non-fatal injury instead of a death

essentially tracked Maryland Pattern Jury Instruction--Crimna
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4:17.8, defining consummat ed second- degree nmurder of the depraved-

heart variety. The jury was, in effect, told that the mensrea of

"acting with extrene disregard for human |ife" was the only mensrea

it need find to bring in a conviction for attenpted second-degree
mur der :

Second degree nurder is the killing of another
person by--second degree nurder by depraved
heart is the killing of another person while
acting with an extrene disregard for human
life. In order to convict the Defendant of
second degree nurder by depraved heart, the
State nust have proven beyond a reasonable
doubt that the conduct of the Defendant caused
the injuries to Ms. Holiday and that had she
died of those injuries, the crine would have

been nmurder . . . and that the Defendant,
conscious of such risk, acted with extrene
di sregard of t he life endangeri ng

circunstances. [enphasis supplied].

As our analysis now turns to the l|egal inadequacy of that
instruction, let it be clear what this opinion is not considering.
We are not dealing in this case wth the possible | egal sufficiency
of the evidence to give rise to a permtted inference of an intent
to kill, but only with the failure of a jury instruction to advise
the jury that it must draw such an inference in order to convict of
attenpted nurder. It may well be that in certain situations, the
evi dence that could support a conviction for depraved-heart mnurder,
shoul d death result, mght also give rise to a permtted inference
of a specific intent to kill. That issue, however, is not before
us in this case and we are intimating nothing with respect to it.

W are only dealing, in a factual vacuum and as an abstract
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academ c question, wth the legal correctness of the jury
i nstructions.

Att enpt ed Second-Degree Murder Is A Crinme

The appellant initially conplains that he was convicted of a
non-existent crinme. "If it were so, it was a grievous fault."” He
clains specifically that he was convicted of the non-existent crine
of attenpted depraved-heart nurder. That, however, was not
literally the case. He was convicted of attenpted nurder in the
second degree. That is a crinme. Mirder is a crinme. Mrder in the
second degree is a crine. Attenpted nurder in the second degree is
a crine. The fact that the single crinme of nurder my be
establ i shed by any of four alternative rational es does not thereby
fragnent it into four separate crinmes. The fact that any of four
separate nmental states may constitute the mensrea of the crine of
mur der does not thereby fragnent it into four separate crines.

The appel l ant, however, is on the right trail, even if he has
not yet cleanly differentiated the precise scent that he shoul d be
following. Wat he is accurately sensing is that he was inproperly
convicted of what may be an existent crime, but only on the basis

of a non-existent rationale. Al though the depraved-heart state of

mnd may serve as an adequate mens rea for a conviction of

consummated nmurder, it does not exist as an available mensrea to

support a conviction for attenpted nurder. That, however, is a

different contention than a claimthat he was convicted for a non-
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exi stent crine. It is an argunent, however, that takes on
persuasive force in the context of the appellant's next contention,
to which we now turn.

The Singularity of
The Attenpted-Murder MensRea

The erroneous jury instruction, given over the protest of both

the appellant and the State, encouraged the jury to concl ude that
the appellant's extrene disregard for human life, a mensrea which

could have sustained a conviction for nmurder had Jacklyn Holiday
di ed, could also sustain a conviction for the attenpted nurder of
Jackl yn Holiday. Comrendably, the State concedes before us that
the instruction constituted reversible error and agrees that the
conviction for attenpted nurder nust be reversed.

Even in the absence of appellate controversy, however, it
behooves us to wite briefly on this subject because no published
Maryl and opinion has yet dealt squarely with the issue of the

requi red mensrea of attenpted nmurder in the context of what m ght

have been, had death resulted, the depraved-heart variety of
consunmat ed nur der

When the conduct of a defendant is responsible for the death
of a victim not one, but four, nental states or mentesreae are now

deenmed sufficiently reprehensible or blameworthy to support the
conviction for the crinme of nurder. Wt hout recapitulating the

hi story of the | aw of hom cide, which has in any event been fully



treated by us in Glennv.Sate, 68 M. App. 379, 384-85, 511 A 2d 1110,
1113-14 (1986) and Oatesv. Sate, 97 M. App.
558-59 (1993),

rea, which are alnost universally referred to as:

there are now four types or

180,

ki nds of

186, 627 A.2d 555,

mur der ous mens

A B C D
| NTENT | NTENT DEPRAVED-
TO KI LL TO COWM T FELONY- HEART
MJURDER GRI EVOUS HARM MJURDER MJURDER
MJURDER

Al t hough the mensrea of consunmated crim nal hom ci de (nurder
and mansl aughter alike) has been multiplied by four, that is not
the case with the mensrea of inchoate crimnal hom cide (attenpted
murder in either degree, attenpted vol untary mansl aughter, assault
with intent to nurder). The exclusive and indi spensabl e mensrea of
any of the inchoate crimnal homcides is the specific intent to
kill. In terns of its mensrea, the inchoate crinme is far nore

austerely restricted than is the consummted cri ne.

Specific-intent-to-kill nurder is an intended nurder. The
other three fornms of nurder are unintended mnurders. At the
mansl aughter level, the specific intent to kill yields voluntary
mansl aughter; all other nental states yield varieties of

i nvol untary mansl aughter. The inchoate crines of attenpted nurder
and attenpted mansl aughter are, because of their narrow mensrea,

only antecedent to what would have been, had death resulted,

intentional nurders and voluntary mansl aughters. It is self-
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evident that there cannot be an attenpt to commit an unintended
murder or an involuntary mansl aughter. One cannot intend to do an
uni nt ended or involuntary thing.

A. Assault Wth Intent to Murder: The Specific Intent to Kil
| s Required

In the case of the essentially indistinguishable inchoate

crimnal homcide of assault with intent to nurder, it is now well

established that the only mensrea that will support a conviction is

the specific intent to kill. In Glenn, 68 Ml. App. at 387-88, 511

A.2d at 1113-14, this Court held squarely that, although

consummat ed nurder broadly enbraces four different possibilities

for a nurderous mensrea, assault with intent to nurder is, by

definition, confined to the single mensrea of a specific intent to
kill:

Assault with intent to nurder is, by its very
wording, a specific intent crine. The obvious
question is, "The specific intent to do what?"
The obvious answer is, "The specific intent to
bring about the death of the assault victim"
In terns of the clear and unanbi guous neani ng
of words, it is inconceivable that there could
be an intent to nmurder the victimthat did not
intend for the victimto die. Except in the
pages of Bram Stoker, it sinply is not
contenplated that the victim of an intended
murder will continue to be alive. | nt ended
nmurder, by definition, conprehends, interalia, an
intended killing, to wit, an intent to kill.

There may, of course, be unintended nurder
w thout the intent to kill. It is for that
reason that an unintended nurder (actual or
hypot hetical) does not establish an anterior
assault with intent to nurder. Si nce mnurder
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may be unintended as well as intended, it is
obvi ously broader than assault with intent to
murder. [footnote omtted].

The inchoate hom cide of assault wth intent to nurder cane
before the Court of Appeals in Franklinv. Sate, 319 Md. 116, 571 A 2d
1208 (1990). The trial judge there had instructed the jury that a
specific intent to nurder was not necessary to sustain the
conviction and that it would suffice if there had been an intention
to conmt grievous bodily harm Rejecting earlier case |aw that
had i ndicated squarely to the contrary, the Court of Appeals held
clearly that the only mensrea that could support a conviction for
the inchoate hom cide was that of a specific intent to kill:

The crime of assault with intent to nurder

is a statutory offense. The elenents of the
of fense have not been defined by statute, but

in Jenkins we |eft no doubt that assault with
intent to nurder requires proof of a specific
intent to kill. We explained that assault
wWth intent to nurder is clearly distinct from
the offense of assault wth intent to do
gri evous bodily harm

319 Md. at 124, 571 A . 2d at 1212 (citations omtted).

B. Attenpted Murder: The MensRea of a Specific Intent to Inflict
Gievous Bodily Harm Wl 1l Not Suffice

Turning attention to the closely related i nchoate hom ci de of

attenpted nurder, we note that the law is also now well settled
that the mensrea of a specific intent to inflict grievous bodily
harm adequate to support a conviction for consumated nurder, wll

not sustain a conviction for attenpted nurder. |In Earpv.Sate, 76



- 12 -
Md. App. 433, 545 A 2d 698 (1988), the conviction was for attenpted
murder in the second degree. The trial judge, in a court trial,
found that Earp did not harbor a specific intent to kill but only
a specific intent to inflict grievous bodily harm This Court
reversed the conviction, pointing out the inadequacy of the intent
to commt grievous bodily harm to sustain a conviction for the
i nchoat e hom ci de:
A conviction for attenpted second degree
mur der may not be sustained upon proof that
the accused intended only to conmt grievous
bodily harm a conviction for attenpted second
degree nurder may only be sustained if the
perpetrator is found to have harbored the
intent to kill his victim

76 Md. App. at 440, 545 A .2d at 702. In affirmng, the Court of
Appeal s held squarely in Satev. Earp:

[Where an attenpted nurder is charged, the

State nmust show a specific intent to kill--an
intent to commt grievous bodily harmw || not
suffice.

319 Md. 156, 164, 571 A 2d 1227, 1231 (1990):

C. Attenpted Murder: The MensRea of Fel ony-Murder WIIl Not Suffice

The law is also well settled that the mensrea that would
support a conviction for felony-nurder, should death result, is not
adequate to support a conviction for attenpted nurder. |n Brucev.
Sate, 317 M. 642, 646, 566 A 2d 103, 105 (1989), Chief Judge Mirphy

hel d explicitly for the Court of Appeals:

Because a conviction for felony nurder
requires no specific intent to kill, it
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follows that because a crimnal attenpt is a
specific intent crinme, attenpted fel ony nurder
is not a crine in Myl and.

D. Attenpted Murder: The MensRea of a Depraved Heart
W11l Not Suffice

By parity of reasoning, we have no difficulty in conpleting

the matrix and holding squarely that the mensrea of a wanton

di sregard for human life, which will support a conviction for
depraved- heart nurder should death result, wll not support a
conviction for antecedent attenpted nurder. For an attenpted

murder in either degree (and even for an attenpted voluntary

mansl aughter) nothing but the specific intent to kill will serve as
t he necessary mensrea.

The instruction in this case on the subject of depraved-heart
murder was not only inadequate but affirmatively m sleading. As
the State agrees, the conviction for attenpted nurder mnust be
reversed. To borrow the expression of the appellant, which though
technically inprecise is nonetheless effectively expressive, there
is no such crinme as attenpted depraved-heart nurder.

The Use of a Handgun
To Commit a Crine of Violence

The appel |l ant was al so convicted of using a handgun to conmt
a crime of violence. The crinme of violence was the attenpted
murder of Jacklyn Holiday. In view of the State's concession that
the conviction for using a handgun to commt a crinme of violence

shoul d be reversed, we have no need to address the nerits of either



- 14 -
1) why this conviction should be reversed or 2) whether, under sone
theory or another, it could be salvaged. W are sinply accepting
the State's concession and operating only on the basis of it.!?
Mer ger.

The appellant's third contention, the nmerger of battery into
attenpted nurder and the nerger of carrying a handgun into the use
of a handgun, is based on the supposition that he m ght not prevail
on his second contention. Since he has prevailed with respect to
reversing the convictions on the greater charges, the nerger
argunent is noot. There are no longer any greater inclusive
of fenses into which the | esser included offenses could nerge.

M scel |l aneous Trivia

The appellant's final contention is nuch ado about not hing.
In the course of the trial, the appellant's sister allegedly heard
Juror No. 8 nmake a passing remark to a fellow juror characterizing
the lifestyle of one of the wtnesses. Rose Wight had just
finished testifying. Juror No. 8 allegedly nade the casual
observation, followng that testinony, "That's what you call a

dysfunctional famly." Reviewing the testinony of Rose Wight, one

1 Wth respect to the possible nerits of an issue such as this as those

merits mght arise under certain circunstances, see Ford v. State, 274 M. 546,
337 A 2d 81 (1975) and Shell v. State, 307 Ml. 46, 512 A 2d 358 (1986). Al though
the evidence mght possibly have been sufficient to show that the appell ant
committed some "crine of violence" other than the attenpted depraved- heart mnurder
that was submtted to the jury, there could still be attendant problens caused
by the erroneous jury instruction with respect to the high profile "crine of
viol ence” that the jury was invited to consider. As a practical matter, the
appel l ant only received a ten-year concurrent sentence on the handgun conviction
in any event, whereas he received a twenty-year sentence for common | aw battery.
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can hardly gainsay the accuracy of the observation. That, of
course, is beside the point

Whet her the remark was made or not, it was inconsequenti al
Jurors are not Sphinxes and, inevitably, they nmake coments to
each other in the course of a trial. It is nothing nore than an
instinctive human reaction to the events unfol ding around one, no
nore significant than the raising of an eyebrow or the taking of a
deep breath. It does not constitute deliberation on the nerits of
the case and it is not evidence of bias. Bias or prejudice is what
a juror brings to the trial before it even begins. The process of
begi nning to nake tentative judgnents as the trial progresses, by
way of contrast, is sonmething quite different and it is
unavoi dabl e.

In any event, we do not see a clear abuse of the trial judge's
di scretion in not pursuing further this will-o' -the-w sp. Part of
the discretion vested in a trial judge is to prevent a trial from
bei ng side-tracked by trivia.

JUDGMVENTS OF CONVI CTI ON FOR
ATTEMPTED MURDER AND THE USE OF A
HANDGUN I N A CRI ME OF VI OLENCE
REVERSED, JUDGVENTS OF CONVI CTI ON
FOR BATTERY AND CARRYI NG A HANDGUN
AFFI RVED; COSTS TO BE PAI D BY MAYOR
AND CI TY COUNCI L OF BALTI MORE
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