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In February 1997, appellants Benjamn K and Julia S. Merritt,
owners of real property located at Pergin Farm Road, Swanton,
Maryl and, in Garrett County, filed a five-count conplaint agai nst
appel lees Virginia S. Caig (Craig), David Huebner, d/b/a Col dwell
Banker/ Deep Creek Realty, Dennis Hannibal, Edward Knight, and
Thomas N. Janes, Trustee for First Federal Savings Bank of Wstern
Maryl and, seeking rescission of the contract of sale and the deed
to the property along with conpensatory and punitive damages.!?
The first two counts of appellants’ conplaint were against Craig
for fraudul ent and negligent m srepresentation. In Count 111,
appellants clainmed that Craig violated Maryland s Consuner
Protection Act by fraudulently and negligently m srepresenting the
property in Garrett County.? Follow ng discovery, appellants filed
a notion requesting a jury trial. In response, appellees filed a
notion seeking a court trial on the grounds that rescission is an

equitable renmedy and does not entitle the litigants to a jury

This case is on appeal only against Craig. A consent decree
was entered in favor of First Federal Bank of Western Maryl and,
hol der of appellants’ nortgage. The remaining appellees were
di sm ssed on a notion prior to trial and are not parties to this
appeal .

2The Maryl and Consuner Protection Act prohibits engaging in
any unfair or deceptive trade practices, including doing so in the

sale or offer for sale of consuner realty. “[A]lny person may bring
an action to recover for injury or |oss sustained by him[or her]
as the result of a practice prohibited by [the Act].” See

Sonnenberg v. Security Managenent Corp., 325 M. 117, 131 (1992)
(quoting Mo. Cooe (1990 Repl. Vol.), Comm Law (C.L.) 8§ 13-408(a)).
Attorney’s fees may al so be awarded under the Act if claimant is
successful . | d. Counts IV and V were brought by appellants
agai nst the other defendants and are not a part of this appeal.
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trial. On April 21, 1998, the Crcuit Court for Garrett County
deni ed appell ees’ notion, and the claimproceeded to trial.

At the conclusion of the trial, the jury returned a verdict in
favor of appellants and awarded conpensatory damages in the anmount
of $42,264.76 and punitive danmages in the anount of $150, 000.
Subsequent |y, appellants filed a Mdtion to Alter or Arend Judgnent,
requesting the court to consider their rescission claim Appellees
filed a Motion for Judgnent Notw thstandi ng Verdict regarding the
i ssue of punitive damages. After a hearing, the trial court denied
both notions. Appellants tinely noted this appeal and present for
our review one question, which we restate as foll ows:

| . Did the circuit court err in denying the
remedy of rescission based on appellants’
el ection of a jury trial?

Appel lees tinely filed a cross-appeal presenting the follow ng
guestion, which we restate:

1. Ddthe circuit court err by allow ng the
jury award for punitive damages to stand,
and was the award excessive?
We answer the first question in the affirmative and therefore

reverse the circuit court’s judgnent; we address the second

gquestion for guidance of the |ower court on renand.

FACTUAL BACKGROUND

In the fall of 1995, during their search for a new residence,
appel l ants inspected Craig’s property |located at Pergin Farm Road

in Garrett County. After view ng the residence, appellants advi sed
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Craig that they were interested in purchasing the property;
however, their offer was contingent upon a satisfactory hone
i nspection. On Novenber 5, 1995, appellants, their inspector, and
appel l ee’s husband Mark Craig conducted an inspection of the
basement area of the residence, during which there was an
exam nation of cistern and water supply pipes. The exam nation
revealed that the cistern had been used to store a water supply
reserve, but was not currently utilized.

The inspector advised appellants that the system he had
observed was one which utilized a subnersible punp in the well from
which water flowed to a pressure tank in the basenent. The
pressure tank distributed water through the internal piping system
of the house. There were also two water lines that entered into
the basenent area. One of the lines cane from an 800-foot well
that was |ocated on the property, and the other line cane froma
well located on the adjacent property.® The well |ocated on the
adj acent property supplied water to both appellants’ residence and
a guest house owned by Craig. The existence of the adjacent well
was not disclosed to appell ants.

On Decenber 2, 1995, a contract of sale for the property was
executed between appellants and Craig, along with a “Di sclosure
Statenent” signed by Craig on June 9, 1994, and acknow edged by

appel l ants on Novenber 2, 1995, affirmng that there were no

3The 800-foot well had been dug in 1982 by a predecessor in
title of Craig.
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problenms with the water supply to the dwelling. Between Novenber
5, 1995 and June 1996, Craig caused the water line fromthe guest
house to appellants’ residence to be cut, and the cistern
reactivated to store water fromthe existing well on appellants’
lot. On May 18, 1996, Caig s husband advi sed Dennis Hanni bal, one
of the real estate agents involved in the deal, that he had spent
$4,196.79 to upgrade the water system on appellants’ property and
to restore the cistern and renove appell ants’ house fromthe second
well on Craig’ s guest house property. On June 14, 1996,
appel lants and Craig had settlenent on the property. Later that
af t er noon, Craig’'s husband, w t hout appell ants’ know edge
excavated the inside wall of appellants’ house and installed a cap
to stop a leaking condition on the water Iline that he had
previously cut.

Subsequently, appellants, while attenpting to fill a water
bed, noticed that the water supply in their well had depleted. On
July 13, 1996, appellants net with Craig to discuss a solution to
the water failure problem believing that CGraig was responsible for
cutting a water line to their house. Appellants agreed wwth Craig
to conduct a flow test to the existing well and contribute noney
for the construction of a newwell. On October 29, 1996, the well
was drilled and produced only one-half gallon of water per m nute.
On Decenber 13, 1996, appellants paid for the drilling of a second
well on their property, but it failed to produce water. |In January

1997, appellants contacted a plunber, Robert Warnick, who confirmned
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that the line fromthe guest house well to appellants’ residence
had been cut flush with the inside surface of the basenent wall and
cenented closed. Appellants continued to do further work on the
house in an effort to cure the water problem

On February 11, 1997, appellants brought suit against Craig
and other appellees in the Crcuit Court for Garrett County,
seeking rescission of the deed to the property and contract of
sale, along wth conpensatory and punitive danmages. During the
course of the trial, the judge dism ssed appellants’ claim for
rescission on the ground that they had effectively waived their
right to rescission based on their election for a jury trial. At
the close of trial, the jury returned a verdict in favor of
appel l ants and awarded conpensatory danages in the anmount of
$42,264.76. Appellants were al so awarded punitive damages in the
anount of $150, 000. Subsequently, appellants filed a notion to
alter or anmend the judgnent requesting the court to grant
resci ssion of the contract of sale and the deed, which the circuit
court denied on June 17, 1998. Craig noved for judgnment
notw t hstandi ng the verdict on May 8, 1998, which was al so deni ed
by the circuit court. Following the circuit court action, this

appeal ensued.
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DI SCUSSI ON

Appel l ants contend that the trial court erred in denying the
remedy of rescission based on their election of a jury trial
Appel  ants argue that success on both |egal and equitable clains
depended upon whether Craig conmmtted fraudul ent acts, and because
fraudul ent conduct is common to both the rescission clains in Count
| and Il and the Maryland Trade Practices claimin Count I1l, the
jury is entitled to hear the case before the court decides the
claimfor rescission. Appellants further assert that they tinely
and properly pleaded their claim for relief in equity in their
conplaint, and thus are entitled to be heard by the court on this
claimafter the jury trial was conducted. In response, appellees
argue that appellants may pursue either rescission or damages, but
not both and, because they elected to have their claimfor danmages
presented to a jury, they had waived their right to pursue a claim
in equity for rescission of the deed and contract.

Appel l ees raise as a rejoinder to appellants’ claimthat the
court erred in denying the right to pursue rescission, that the
court erred in not finding the attenpt to rescind by appellants to
be untinely. In oral argunent before us, counsel for appellants
acknow edged that incidental expenses woul d have been recoverabl e
had appell ants been allowed to pursue their claimfor rescission;
however, in the ensuing colloquy between the court and both

counsel, appellants’ counsel mintained that the action for
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recovery for damages could be maintained sinultaneously with a
claimfor the equitable relief of rescission, whereas appellees’

counsel contended that an el ection nust be nade.

[

Appel | ees’ argunent that the trial court erred in its indirect
finding that appellants pronptly sought rescission addresses the
question of whether, upon discovery of the alleged fraud, they
pronptly sought to rescind the contract; this issue is obviously to
be distinguished from whet her appellants tinely made known their
el ection of renedies once the proceedings comenced before the
| oner court. The law is clear that,

[iI]n this State, as well as in other
jurisdictions, it is settled that when a party
to a contract discovers a fraud has been
perpetrated upon himJ[or her], he [or she] is
put to a pronpt election to rescind the
contract or to ratify it and claim damges.
Act s by a purchaser which constitute
acqui escence, ratification or estoppel wll
preclude him [or her] from rescinding the
contract.

Wlin v. Zenith Honmes, Inc., 219 M. 242, 250-51 (1958), cert.
denied, 361 U S. 831 (1959)(citations omtted). GCting Telm v.
G ngell, 157 M. 411, 413 (1929), the Court of Appeals further
opined in Wlin:
Upon the discovery . . . of the
fraudul ent m srepresentation, the purchaser
had to elect between two rights. He was put
to the choice of repudiating or ratifying the

conveyance, although the transaction had been
fully conpl eted by conveyance and paynment. If
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he adopted the first alternative he repudiated
t he conveyance and sought its rescission and a
restoration of his situation before the
contract; but if he chose the second, he
ratified the grant but could obtain damages to
redress the injury inflicted by the fal se and
fraudul ent representation. These rights were
i nconsi stent and mutually exclusive, and the
di scovery put the purchaser to a pronpt
el ection.

It appears fromthe court’s comments that it addressed only
whet her appellants nade a tinely el ection to pursue rescission or
damages at trial rather than whether there had been a ratification
of the contract by failure to pronptly repudiate it. The court
sai d:

Now pronpt decision, | don’t believe the
. | don’t think the [appellants] did
anything inaccurate or wong in |law nmaking a
decision, but they elected a jury to decide
this issue and as 1’ve indicated before,
figuratively speaking, it’'s like comng to a
cross road. If we went left, we would go to
the court of equity and seek rescission and
incidental damages. If we go to the right, we
would go to the court of law and we elect a
jury and we ask them to penalize or pay for
t he damages as a result of the fraud of the
[ a] ppel | ee[ s] . | think clearly in this case
we’'ve cone to that cross roads and we ve
turned left. W’ ve gone to seek the renedy of
the jury and damages for the conveyance, and |
do not think rescission of the contract is
avai l abl e .

In the case sub judice, the contract for the sale of the
subj ect property was executed between the parties on Decenber 2,
1995, acconpanied by a “disclosure statenent” signed by Craig on
June 9, 1994, affirmng that there were no problens wth the water

supply to the dwelling. On June 14, 1996, appellants and Craig
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settled on the property and, after experiencing problens with the
water flow to the property, appellants contacted a plunber, Robert
Warni ck, in January 1997. The instant suit was filed on February
11, 1997; therefore, approximately one nonth passed fromthe tine
they discovered the alleged fraud through confirmation by the
pl unber and the date upon which they filed suit seeking rescission.

Di scussing the requirenment of pronpt repudiation, we said in
Cutler v. Sugarman Organi zation, Ltd., 88 MI. App. 567, 578 (1990):

The right to rescind nmay be waived by not
acting pronptly on discovery of the facts from
which it arises. The right to waive nust be
exercised within a reasonable tinme, which is
determned, in large part, by whether the
period has been long enough to result in
prej udi ce. Rescission requires at a m nimum
that the party exercising a right to rescind
notify the other party and denonstrate an
unconditional wllingness to return to the
other party both the consideration that was
gi ven and any benefits received.

(Gtations omtted.)

In Sugarman, the vendors neither tendered a return of the
$1, 000 deposit nor offered to pay in quantum neruit for the work
that had been performed to develop the property or in any way
di sgorge thenselves of the benefits of the agreenent. Mar yl and
deci sions which have found that there was a waiver of the right to
rescind do so on the basis of an affirmative act of ratification of
the contract or sone other act which evidences an intent to benefit

from the transaction or which renders restoring the parties to

their original position inpossible or difficult. Al though there is
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sone question as to whether the trial judge directly addressed the
pronpt ness, vel non, of appellants’ repudiation, their actions upon
di scovery of the fraud do not constitute waiver of their right to

pursue rescission

I

Appel | ants sought damages in the case at hand under M. CooE
(1990 Repl. Vol., 1999 Supp.), Comm Law (C. L.) 8§ 13-101, et seq.
(Maryl and Consunmer Protection Act), attorney’ s fees, conpensatory
and punitive damages for fraud, negligent m srepresentation, and
rescission. Prior to the nerger of law and equity in 1984, a party
seeki ng only damages coul d sue at | aw whereas one seeking equitable
relief was required to go into a court of equity, where expenses
incidental to the equitable relief could also be awarded. Judge
McAuliffe, witing for the Court of Appeals in Hi ggins v. Barnes,
310 Md. 532, 540-41 (1987), expl ained:

Prior to the conprehensive rules change
that becanme effective July 1, 1984, the
hi storical separation of law and equity had
been scrupulously maintained in this State.
Civil actions were required to be filed as
either law or equity actions. Wth few
exceptions jury trials were unavailable in
cases filed on the equity side of the court,
and equity relief was wunavailable in |aw
actions. The concept of equitable “clean-up”’
allowed a chancellor in equity to decide
virtually all issues that legitimtely found
their way into the equity court, whether by
claim counterclaim cross-claim or third-
party action, and whether the issues were
historically legal or equitable in nature.
This situation gave rise to concern that
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expansion of equity jurisdiction and the
concomtant increase in the exercise of
“cl ean-up” powers not only threatened, but in
fact had eroded the right to a jury trial
guaranteed by Article 23 of the Maryland

Decl aration of Rights.
(Gtations omtted; footnote omtted.)
In considering the options where | egal and equitable clains
are presented to a trial court, the Hi ggins Court observed:

Now that the nerger of |aw and equity has
been acconplished, and parties may join |egal
and equitable clains in a single civil action
to be decided by a court no |onger divided
into law and equity sides, this Court nmnust
determ ne the inpact the rules change shall
have upon the availability of trial by jury.
A review of the cases decided by courts of
ot her states that have acconplished the nerger
of law and equity reveals a variety of
approaches and phil osophies, ranging from a
j eal ous protection of the right of jury trial
to a preference for the “efficiency” of having
a judge determne all issues in any case
involving a legitimate equitable claim A
m ddl e ground of cases nakes the right to jury
trial depend upon whether the issues in the
case are predom nantly | egal or predom nantly
equi table in nature.

ld. at 541.

Thus, it was the concern that the authority vested in the
equity court under the concept of equitable “clean-up” resulting in
an erosion of the right to a jury trial as to legal issues that, in
| arge nmeasure, pronpted the nerger of law and equity. |In Mattingly
v. Mttingly, 92 M. App. 248, 255 (1992), citing Hi ggins V.
Barnes, 310 Ml. at 544, we observed that “both the Suprene Court

and the Court of Appeals have directed that when ‘the existence of
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both legal and equitable issues wthin the same case requires
el ection between the jury and the court as the determ ner of common
i ssues, the discretion of the trial court is very narromy limted
and nust, wherever possible, be exercised to preserve jury trial.’”
Judge Motz, witing for this Court in Mattingly, explained:

Thus, as a result of the “nerger of |aw and
equity it is often difficult to determne
whet her a particular case contains at |east
sone legal claimand so entitles the litigants
to a jury trial, or is wholly equitable, and
so carries no entitlenent to a jury trial
The Court of Appeals has directed that “we
turn to the federal case |aw for guidance in
defining the scope of the right to jury trial
in Maryland.” [H ggins v. Barnes,] 310 Md. at
543, 530 A.2d 724. The Suprenme Court has set
forth three factors to be considered when
exam ning whether a particular claim gives
rise to a jury trial: (1) the customary
manner of trying such a cause before the
merger of law and equity; (2) the kind of
remedy sought by the plaintiff; and (3) the
abilities and Ilimtations of a jury in
deciding the issue. Ross v. Bernhard, 396
U S. 531, 538, n.10, 90 S. . 733, 738, n.10,
24 L.Ed.2d 729 (1970).

Mattingly, 92 Ml. App. at 256. Appro pos to appellants’ claim we
said in Mttingly:

Analysis of the nore inportant second Ross
factor also leads to this conclusion because
the “relief requested” in the conplaint is

exclusively equitable in nature. The
principal relief requested is rescission. It
is well-settled in Maryland that rescission is
a purely equitable renedy. Creaner v.

Hel ferstay, 294 M. 107, 114, 448 A 2d 332
(1982) (“It is beyond dispute that the
authority of a court to rescind or cancel a
contract is purely equitable”).
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Id. at 258. Finally, citing Local No. 391 v. Terry, 494 U S. 558,
110 S. C. 1339, 108 L.Ed.2d 519 (1990), we pointed out that the
Suprene Court has specifically recognized that damages which are
“restitutionary,” e.g., “disgorgenent of inproper profits” or
“incidental or intertwined with” certain equitable relief, e.g., an
i njunction, may be equitable. W concluded that where any prayer
for a legal renmedy is inexorably intertwwned wth the equitable
nature of the claimnmade and the relief sought, the litigants are
not entitled to a jury trial. The Court of Appeals in Cal abi v.
Gover nment Enpl oyees Ins. Co., 353 MI. 649, 655-56 (1999) (citing
Chase v. Wnans, 59 Ml. 475, 479 (1983)), observed:

An issue of fact froma court of equity to be
tried by a jury is not a matter of right, at

any stage of the proceeding. . . . | ndeed
there is no doubt that a court of equity has
the power and full right to decide every

question of |law or fact which may arise out of
the subject-matter before it, and over which
it has jurisdiction, and the trial by issue
forns no necessary incident to the proceedi ngs
of such court.

Utimately, the Court of Appeals in Calabi held that “[i]n the
instant matter the determnative factor on the issue of entitlenent
to ajury trial is the nature of the relief sought.” Id. at 656.

Had appell ants proceeded on their claimfor rescission, the
court could have addressed any incidental expenses attendant to the
conveyance of the subject property under the concept of equitable

“cl ean-up” powers. The error made by the trial court in first

observing that “this case has m xed questions, both in equity and
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inlaw,” and then proceeding to submt initially the |egal issues
to the jury, was that the instant case does not require a selection
between the jury and the trial court as the “determ ner of conmon
i ssues” during the trial of the case, but rather a selection
bet ween two distinct and nutually exclusive forns of relief, one
equi table and one legal, one inherently within the province of the
court exercising its equitable jurisdiction and the other to be
relegated to a determination by a jury.

Stated ot herwi se, although we recognize that |egal issues are
to be tried by a jury even if outweighed by equitable issues,
unl ess “the use of the jury trial itself will in some way obstruct
a satisfactory disposition of the equitable claim” Mttingly, 92
Md. App. at 256, the equitable and | egal issues presented in the
case at hand are on two separate tracks and are controlled only by
the nature of the relief sought; thus, this case neither involves
i nexorably intertw ned | egal and equitable issues or |egal issues
merely incidental to the equitable relief sought. Rat her, the
alternative relief sought is itself legal in nature and the fact
that both types of relief are based on a conmmon factual predicate
in no way effects the legal requirenent that, as discussed nore
fully, infra, an initial election as to the type of relief nust be
made which, in turn, is dispositive of whether appellants are
entitled to a jury trial.

The trend to preserve trial by jury is in no way effected by

a case where the court is presented, not wth mxed |egal and
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equi tabl e issues, but rather an equitable claimthat is distinct
and severable from the legal claim and involves no |egal clains
that are ancillary to the ultinmate equitable relief sought. Sinply
put, the analysis enployed where m xed | egal and equitabl e issues
are presented is here inapplicable because the instant case
i nvol ves two inconpatible forns of relief; the jury has the ability
and isinnoway limted in deciding all of the legal issues as to
the legal claim and the equitable claim is solely within the
province of the <court in the exercise of its equitable
jurisdiction. Al t hough the case at hand involves mxed clains
which are inconpatible rather than m xed | egal and equitabl e i ssues
and therefore need not be subjected to the analysis articulated in
Ross, the first and third factors set forth in Ross, i.e., the
customary manner in trying such a cause before the nerger of |aw
and equity and the abilities and limtations of a jury in deciding
the issue[s], are consistent with allowing the jury to decide the
legal claimin its entirety and assigning to the trial judge the
determ nation of equitable issues.

It is only where the ultimate relief sought is equitable and
there are collateral legal issues or a plaintiff is entitled to
equitable relief which is conpatible with and recoverable in
addition to legal relief that the trial court nust narrowy
exercise its discretion, preserving the right to jury trial
wher ever possible “unless the jury trial will in some way obstruct

a satisfactory disposition of the equitable claim” WMttingly, 92
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Md. App. at 256. The trial court proceeded as though the case
requi red selection between the jury and the court as the determ ner
of common issues when, in fact, the nature of the clains required

an election of the type of relief which would be pursued.

i

Appellants filed their conplaint seeking rescission of the
contract of sale and deed and, in addition, they sought
conpensatory and punitive damages. Under Maryland |aw, when a
party to a contract discovers that he or she has been defrauded,
the party defrauded has either “a right to retain the contract and
col l ect damages for its breach, or a right to rescind the contract
and recover his or her own expenditures,” not both. See Lazorcak

v. Feuerstein, 273 Ml. 69, 76 (1974). See also Wlin, 219 M. at

250-51. “These rights [are] inconsistent and nutually excl usive,
and the discovery put[s] the purchaser to a pronpt election.” See
Wlin, 219 M. at 251. “A plaintiff seeking rescission nust

denonstrate that he [or she] acted pronptly after discovery of the
ground for rescission,” otherwise the right to rescind is waived.
See Finch v. Hughes Aircraft Co., 57 M. App. 190, 244, cert.
denied, 300 M. 88 (1984), cert. denied, 469 U S 1215 (1985)
(citations omtted); Cutler v. Sugarman Organi zation, Ltd., 88 M.
App. 567, 578 (1991). Rescission is a purely equitable renedy

whereby no right to a jury trial exists because a jury is wthout
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power or jurisdiction to decide such questions. See generally
Mattingly v. Mattingly, 92 M. App. 248 (1992).

In the case sub judice, appellants claim that they were
entitled to a rescission of the subject contract of sale and deed
and incidental danages. Appel lants also claim that they were
entitled to conpensatory and punitive damages arising fromCraig’ s
actions. Appel  ants, however, nmay not successfully rescind the
contract while simultaneously recovering conpensatory and punitive
damages. Restitution is “a party’'s unilateral unmaking of a
contract for a legally sufficient reason, such as the other party’s
material breach” and it in effect “restores the parties to their
pre-contractual position.” Black’'s Law Dictionary 7th Ed. (1999).
The restoration of the parties to their original position is
i nconpatible with the circunstance when the conplaining party is,
at once, relieved of all obligations under the contract while
si mul t aneously securing the windfall of conpensatory and punitive

damages beyond inci dental expenses.*

Y
In the case before us, the trial court opined that the case

was one of m xed questions of equity and |law and indicated that it

‘I nci dental expenses recoverable upon a claim for recission
include, but are not limted to, costs of settlenent and any ot her
expenses attendant to a sale of real estate.
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woul d decide the equitable issues after submtting the |egal
gquestions to a jury. The court said:

| believe that this case has m xed
guestions, both in equity and in law, but |
al so believe that the |aw questions can be
resolved by a jury. Therefore, this case wll
be submtted to the jury on the issues of
fraud, negl i gent m srepresentation and
consuner fraud, and | believe that the jury
can fairly render danmages.

The [c]Jourt will decide at a |later date
the mtter of resci ssion, whet her  that
requires a separate hearing or not, certainly,
in this hearing.

The [c]ourt’s ruling at this juncture
appears consistent with the Maryl and practice
followng the nerger of law and equity in 1984
as stated in Ashemv. Taheri, 82 M. App. 269
(1990): “Where equitable and legal clains are
joined in the sane action, there is aright to
jury trial on the |egal clainms which nust not
be infringed either by trying the | egal issues
as incidental to the equitable ones or by a
court trial of a comon issue existing between
the clains[.]”

In its ruling on the notion to alter or anend the judgnent,
the court further opined:

As we’ve went [sic] through the case, it was
apparent to the court that you had chose [sic]
t he danmage route. You were not entitled to
resci ssion. Per haps, [sic] the court should
have said before we inpaneled the jury, this
is the decision you nust nake. Do you want a
court trial or a jury trial and all owed you to
make that know ng the know edge that you have
of the law and your reputation, the court
realizes you know all those things and you
absolutely had a right to trial by jury on

count three, which played very small in this
case except the fact that by virtue of count
three, your legal bill was awarded. Now,

that’s how | see that. | don’t think you' re
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entitled to both rescission and danages. So,
" mgoing to deny your notion.

(Enmphasi s added.)

Al t hough the court advised counsel that it was “apparent” to
the court that appellants had chosen to seek damages, it
i mredi ately acknow edged thereafter that it “should have said
before we enpaneled the jury, this is the decision you nust make.”
The court then suggests that, based on counsel’s know edge of the
| aw and reputation, that counsel should have known that proceeding
with a jury trial would thereby preclude him from seeking
rescission. The court, however, had previously told appellants’
counsel, “The [c]ourt will decide at a later date the matter of
rescission, whether that requires a separate hearing or not,
certainly, in this hearing.”

We believe that appellants’ counsel justifiably relied upon
the court’s assurances that it would consider rescission after the
| egal issues had been presented to the jury. The very fact that
counsel had been given assurances that the matter of rescission
would be addressed justified a belief that no election was
requi red, notw thstandi ng whether the court believed that he shoul d
have known that election of a jury trial would in effect waive the
right to pursue rescission

I n sum al though whet her appellants pronptly repudi ated the
contract was not squarely before the court, we are not persuaded by
appel |l ees’ assertion that appellants did not seek rescission in a

timely fashion. We hold that, under the facts of this case,
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appellants nust elect the form of relief, i.e., damages or
rescission, which will dictate whether appellants are entitled to
ajury trial or a court trial. Because counsel was led to believe
by the court that no election was required, we shall remand the
case to the lower court for counsel to nake the proper election and

for the case to be retried, pursuant to that election.?®

Al t hough we remand for the trial court to permt appellants to
el ect which renedy they wish to pursue, for the guidance of the
court, we shall address the question presented by Craig in her
cross-appeal, i.e., whether the trial court erred by allow ng the
jury verdict awardi ng appellants punitive damages in the anount of
$150, 000 to stand. Craig contends that there was no evidence

presented to establish actual nalice in order to sustain the award

Bot h counsel were mindful of the court’s assurance that it
woul d consider appellant’s claim for rescission after the jury
deci ded the |egal clains. Consequently, it is not possible to
determ ne what affect, if any, the belief that the rescission claim
woul d be adjudicated at a later point in the proceedings had in the
formul ation of trial strategy by both counsel in litigating the
legal clainms. 1In viewof this erroneous prem se, a remand for the
pur pose of reinstating the verdict already returned by the jury,
shoul d appellants elect to pursue their |egal renedy, would be
fundamental |y unfair to both parties. Appellants were denied their
right to pursue their claimfor rescission and were awarded only
one-half of the damages clainmed and appellees’ ability to defend
agai nst the |legal claimmy have been diffused by the prospect of
countering yet another claim this one for equitable relief.
Consequently, in our view, both parties nust be afforded an
opportunity to present their respective positions anew sans the
cloud of a further proceedi ng beyond the adjudication of the |egal
cl ai ns.
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for punitive damages. Appellants counter that the circuit court
correctly dismssed Craig’s notion for judgnent notw t hstandi ng the
verdict for punitive damages because they presented clear and
convi nci ng evidence of deliberate, knowi ng m srepresentations and
failure to disclose on the part of Craig to justify a jury finding
t hat appellants acted with actual malice.

W hold that the trial court properly dismssed Craig’'s notion
for judgnment notw thstanding the verdict because appellants are
entitled to be awarded punitive damages resulting from Craig’ s
actions. A “[p]laintiff seeking to recover punitive damages nust
allege in detail in the conplaint the facts that indicate the
entertai nnent by defendant of evil notive or intent.” See Scott v.
Jenkins, 345 Md. 21 (1997). The Court of Appeals has held that
“punitive damages may only be awarded in such cases where ‘the
plaintiff has established that the defendant’s conduct was
characterized by evil notive, intent to injure, ill wll or fraud

"". See Ellerin v. Fairfax Sav., F.S. B., 337 Ml. 216, 229
(1995)(citations omtted). |In cases of fraud that arise out of a
contractual relationship, the plaintiff would have to establish
actual malice to recover punitive damages. Mller Bldg. Supply,
Inc. v. Rosen, 61 Ml. App. 187, 196 (1985), aff’'d, 305 Md. 341
(1986) . Finally, we have stated that “actual or express malice
requires an intentional or willful act (or omssion). . . and ‘has
been characterized as the performance of an act wthout |ega

justification or excuse, but with an evil or rancorous notive
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i nfluenced by hate, the purpose being to deliberately and willfully
injure the plaintiff.”” See id. at 195 (citations omtted).

In the instant case, the jury found that appellants had been
i nduced by fraud to enter into a contract for the sale of Craig' s
property. At trial, the judge instructed the jury that it could
award punitive as well as conpensatory danmages. |In response to the
gquestion whether Craig wllfully nmade a msrepresentation of
material fact to induce appellants to purchase the property, the
jury indicated “yes.” |In answer to the question whether appellants
reasonably relied upon the msrepresentation in deciding to
purchase the property, the jury again indicated “yes.” Wth
respect to the final part of the verdict sheets under the tort
counts, the jury awarded punitive damges in the anmount of
$150, 000, which was one-half the anobunt appellants prayed for in
their conpl aint.

The jury believed that the representati ons made by Craig were
undertaken with actual know edge that the representations were
false and with the intention to deceive appellants. The Court of
Appeals, in Ellerin, held that a person’s actual know edge that the
statenent is false, coupled with his or her intent to deceive the
plaintiffs by means of that statenent, constitutes the actual
malice required to support an award for punitive danmages. Ellerin,
337 M. at 240. Moreover, the record reflects that the jury could
reasonably infer Craig’'s intention to defraud appellants by her

representation in the Disclosure Statenent that there were no
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problems with the water supply, and by subsequently nmaking
substantial changes in the water systemby cutting off a water |ine
which supplied water to appellants’ residence imediately after
appel l ants’ inspector exam ned the system Therefore, we hold that
the circuit court was not in error in finding facts fromthe record
sufficient to support an award of punitive damages.

Craig al so challenges the punitive damages award on the basis
that the amount of the award was excessive. She relies upon Bowden
v. Caldor, Inc., 350 Md. 4 (1998), as support for her proposition
that the punitive danage award was excessive. Craig clainms that
the award does not fit the criteria established under Bowden. In
Bowden, the Court of Appeals set forth factors that focus on

perceived constitutional requirenments to guide the court when

reviewi ng an award for excessiveness. 1|d. at 26. There are nine
factors but not all are intended to be exclusive or al
enconpassing and “not all of the . . . factors are pertinent in

every case involving court review of punitive danages awards.” See
id. at 41. The nost salient factor recognized under Maryland | aw
when assessing a punitive damages award “is that the anount of
punitive danmages ‘mnust not be disproportionate to the gravity of
the defendant’s wong.’” See id. at 27. Another inportant factor
i nvol ves defendant’s financial status in that the “amount of
punitive damages should not be disproportionate to . . . the
defendant’s ability to pay.” See id. at 28 (citations omtted).

A third criteria of inportance is deterrence, that is to deter the
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def endant from engaging in such conduct in the future. 1d. at 29.
Finally, there should be a proportional relationship between the
conpensatory and punitive danmage awards. 1d. at 38.

In the case at hand, the trial judge undertook the appropriate
review of the jury’s award. It is clear fromthe court’s comments
at the hearing that the court’s decision not to disturb the jury’'s
verdi ct was based on the evidence presented at trial and was not
excessive under the criteria set forth in Bowden. Craig s conduct
toward appellants was reprehensible and fully warranted punitive
damages. Her conduct in willfully msrepresenting the condition of
the water system in the Disclosure Statenent, coupled with her
actions and those of her husband in interfering and diverting the
wat er flow subsequent to the inspection and sale of the property,
constitute egregi ous conduct. As a result of Craig s conduct,
appellants were forced to enploy extrene water conservation
practices due to an insufficient water supply and they attenpted to
aneliorate the problem by having two new wells drilled on the
property which proved to be unproductive. Moreover, the |ack of
water supply to appellants’ property clearly reduced its market
value. Therefore, Craig’s actions were not disproportionate to the
gravity of harmthat appellants suffered.

Craig next argues that the punitive danage award was excessive
because $150,000 is disproportionate to her ability to pay because
of her enploynment as a school teacher. She contends that, although

she owns a hone and a partnership interest in property in a resort
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area in Grrett County, there is no evidence of the value of these
interests or her access to them W conclude, however, that the
award of $150, 000 woul d not have a devastating inpact upon Craig’s
financial position in light of her assets and her involvenment with
the sale of other building lots in the Pergin Farm subdi vi si on.

Additionally, Craig asserts that there is no basis for
awar di ng punitive damages to deter her fromengaging in the type of
conduct formng the basis of the award. She argues that she did
attenpt to mtigate the danmages caused by her conduct, but
appel lants refused to accept. Craig clains that she offered to
have the water |ine reconnected, to provide an easenent across the
property to allow for a new well to be drilled, and that she nade
avail able to appellants a comunity water system that was being
devel oped for another property. Al t hough Craig asserts in her
brief that she offered to mtigate her conduct, the only evidence
in the record indicates that, after her conduct was exposed, she
offered to furnish a source of water by reconnecting appellants to
an adjacent well connected to a community water system Craig’' s
offer, after the fact, is insufficient to warrant a reversal of a
jury award for punitive damages. Craig is engaged in the sale of
real estate and the punitive danmage award is appropriate to deter
her from engaging in the same type of conduct wth other
prospective purchasers. In light of the above factors, the
punitive damage award was not excessive. Consequently, should

appel l ants seek conpensatory and punitive danmages on renand,
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appel l ants’ actual know edge, coupled with the intent to deceive,
is a sufficient factual predicate for subm ssion of punitive

damages to the jury.

JUDGMVENT OF THE CIRCU T COURT
FOR GARRETT COUNTY REVERSED
CASE REMANDED FOR FURTHER
PROCEEDI NGS CONSI STENT W TH
TH'S OPI NI ON

COSTS TO BE PAI D BY APPELLEES.



