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This appeal concerns a proposed plan by the Peterson
Conpanies, Inc. (“Peterson”) to build a waterfront entertainnent
and retail conplex, to be known as National Harbor, along the
Potomac River in the Snoot Bay area of Prince George’'s County. The
County Council of Prince George’'s County, sitting as the D strict
Council (“the District Council”)?! approved a conceptual site plan
for the project, and the Crcuit Court for Prince George’'s County
affirmed in part and reversed in part the District Council’s
decision. The court ruled that, with one exception, the District
Counci| properly determned that the conceptual site plan conforned
to the applicable zoning ordinances. In the court’s view, the
record did not reflect that Peterson had conducted adequate study
into potential noise problens and noi se abatenent plans. The court
therefore remanded the case to the District Council for the sole
pur pose of requiring Peterson to present “a proper noise study.”

| SSUES

Appel | ant s/ cross-appel l ees Karen Egloff (“Egloff”),

Bonnie Bick, Jon W Robinson, the Sierra Cub, Inc., and the

Anacostia Watershed Society, Inc. now contend that the trial court

The property on which National Harbor is to be built is
| ocated wthin the Mryl and-Washi ngton Regional District. See
generally M. Code (1975, 1997 Repl. Vol., 1999 Cum Supp.),
88 7-101 - 8-127 of art. 28. The County Council of Prince CGeorge’s
County sits as the District Council for the purpose of regulating
and ot herw se overseeing the zoning of property in that portion of
the Regional District located in Prince George’s County. See id.,
§ 8-101.
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erred in affirmng any part of the District Council’s decision
They argue, in essence, that:
- The conceptual site plan did not
conformto the applicable zoning ordi nances in
a nunber of ways, and
- I n approving the conceptual site plan,

the District Council failed to set forth

sufficient findings of fact and concl usi ons of

| aw.

Peterson and the District Council, the appell ees/cross-
appel l ants, have incorporated in their separate briefs notions to
di sm ss the appeal on the grounds that (i) Karen Egloff did not
have standing to petition for circuit court review and, (ii) the
remai ni ng appel |l ants/cross-appellees (“the Bick group”) did not
properly petition for circuit court review ? Peterson and the
District Council have further filed a cross-appeal, in which they
argue, in essence, that:

- The trial court erred in reversing that

portion of the District Council’s decision

regarding the adequacy of Peterson’s noise

study, and by remanding the case to the

District Council for the presentation of

addi ti onal evidence.

W find nerit in both argunents made by the
appel | ees/cross-appellants in their notion to dimss. W thus
agree that the trial court should not have reviewed the case, in

that Egl off did not have standing to petition for judicial review

’Pet erson noved to dism ss the appeal of the appellants/cross-
appellees to this Court shortly after the appeal was noted, prior
to the filing of briefs. This Court denied the notion wthout
prejudice to Peterson again to seek dismssal in its brief.
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and the Bick group did not properly petition for judicial review
Al t hough the appellees/cross-appellants present their argunents
within a notion to dismss incorporated in their appellate briefs,
it is apparent that they are seeking not nerely dismssal of the
appeal of the appellants/cross-appellees but al so vacation of the
trial court’s judgnment -- including its reversal and remand of that
portion of the District Council’s decision regarding the noise
study. W shall therefore el evate substance over form and shal

vacate the judgnent of the trial court.® |In light of our decision
to vacate, we need not address the cross-appeal as to that

j udgnent . 4

3See generally MI. Rule 8-604(a).

“Pet erson included certain docunents in the appendices to its
brief and reply brief, and the appellants/cross-appell ees have
moved to assess the costs of reproduction of those docunents
agai nst Peterson. The appel |l ants/cross-appellees contend that the
docunents are unnecessary to the appeal and, therefore, under M.
Rule 8-501, were inproperly included in the appendices. e
di sagree wth the appellants/cross-appellees that the docunents
woul d be wholly unnecessary were we to reach the nerits of the
case. W further observe that, in noving to assess costs agai nst
Pet erson, the appellants/cross-appellees failed to attach to their
notion an affidavit as required by M. Rule 8-431(c). The
appel | ant s/ cross-appel | ees have attached to their notion letters
bet ween counsel that indicate disagreenent as to whether the

docunents shoul d have been included in the record extract. The
letters do not refl ect, however, t hat counsel f or t he
appel | ant s/ cr oss- appel | ees ever demanded, under M. Rul e

8-501(d)(4), that Peterson pay in advance for inclusion of the
docunents in the record extract or risk exclusion of the docunents
from the extract. In addition, counsel for Peterson wote to
counsel for the appellants/cross-appellees nearly two nonths before
the record extract was due to be filed, explaining his position
regarding inclusion of the docunents and asking counsel for the
appel l ant s/ cross-appellees to contact himif he still disagreed.

(continued. . .)
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FACTS

Peterson’s attenpt to devel op property in the Snoot Bay
area into a waterfront conplex foll ows three unsuccessful attenpts
by ot her devel opers. In the md-1960s, an effort was | aunched to
build the *“Snobot Bay Waterfront Center.” After that project
fail ed, another effort was nmade in 1983 to transformthe property
into “Bay of Americas.” 1|n 1986, that plan was replaced by a plan
to develop “Port of Anerica.”

In the md-1990s, Peterson initiated its plan to devel op
Nati onal Harbor on 533.9 acres of land in Snpot Bay. Pet er son
sought and obtained from the D strict Council several zoning
changes that would permt the contenplated use. Pet erson then
submtted a conceptual site plan -- a “very general concept for
developing a parcel of |and before subdivision plans or fina
engi neering designs are begun”® -- to the Prince George’'s County
Pl anni ng Board of the Maryland National Capital Park and Pl anni ng

Conmission.® On April 23, 1998, the Planning Board conducted a

4(C...continued)
Counsel for the appellants/cross-appellees did not contact counsel
for Peterson until five days before the record extract was to be
filed. Under the circunstances, we shall deny the notion to assess
agai nst Peterson the costs of reproducing the docunents in the
appendi ces. The costs shall be assessed against t he
appel | ant s/ cross-appel l ees in accordance with Md. Rule 8-608(a).

County Code of Prince GCeorge’'s County, Subtitle 27
§ 27-272(a)(1).

The Planning Board is “responsible for planning, platting,
and zoning functions primarily local in scope, as distinguished
(continued. . .)
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public hearing at which nore than 30 persons testified. That sane
day, the Planning Board issued a |l engthy witten decision by which
it approved Peterson’s conceptual site plan, subject to 35 specific
conditions. The final condition was that the plan be reviewed and
approved by the District Council.’ On June 17, 1998, after
review ng the record of the proceedi ngs before the Pl anni ng Board,
the District Council affirmed the Planning Board s decision to
approve the conceptual site plan, subject to the conditions inposed
by the Planning Board as well as four additional conditions.
Karen Egloff and John O Loughlin, jointly and pro se,
filed a petition for judicial reviewon July 17, 1998. Both Egl of f
and O Loughlin had appeared before the Planning Board and the
District Council in opposition to Peterson’s plans to devel op
National Harbor. At the start of her testinony before the Pl anning
Board, Egloff had stated that her famly had a honme near the
proposed devel opnent, and asserted: “W have lived there for 41

years.” Egloff further informed the Planning Board that she was

5C...continued)
fromthe regional planning functions of the Conm ssion relating to
or affecting the regional district as a planning unit.” Code (1975,
1997 Repl. Vol.), 8§ 7-111(a) of art. 28.

‘Odinarily, an appeal to the District Council nust be noted
before the District Council will review a Planning Board deci si on

regarding a conceptual site plan. See County Code of Prince
George’s County, Subtitle 27, 8§ 27-280 (authorizing appeal to
District Council from Planning Board' s decision regarding

conceptual site plan). See generally id., 8 27-299 (indicating
that certain appeals from Pl anni ng Board decisions are to be taken
to the Board of Zoning Appeals rather than the District Council).
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representing her famly and “sone of the residents” of the
nei ghbor hood. The chairperson of the Planning Board asked Egl of f
if she was an attorney and Egl off responded in the negative. The

chairperson then inforned Egloff: “[Y]ou can represent your famly

if you live there and you want to represent you famly . . . but
you can’'t represent other citizens.” Egloff responded sinply: “All
right. Fine.” She then presented her position to the Pl anning

Board. O Loughlin told the Planning Board that he personally lived
near the proposed devel opnent. He stated that he had “lived in
Prince George’s County for over 40 years” and “own[ed] a business
in this County.”®

Al t hough the address listed for O Loughlin on the
petition for judicial review indicated that he did, indeed, live
near the proposed devel opnent, a Calvert County address was given
for Egloff. Both Peterson and the District Council filed responses
to the petition indicating their intention to participate in the
action® and the District Council pronptly sent notice of the
petition to all parties to the ©proceeding before it.?®°
Subsequently, on Septenber 3, 1998, Peterson and the District

Council jointly noved to dismss Egloff from the case. They

8No transcript of the proceedings before the District Counci
is included in the record.

°Apparently unsure as to its right to participate as a
respondent, Peterson also filed a notion to intervene as a
respondent. The trial court granted the notion.

10See Md. Rul e 7-202(d)(3).
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asserted that Egloff had represented to both the District Counci
and the trial court that her address was “2950 Holland diffs Road,
Hunti ngt own, Maryl and 20639,” and urged the court to take judici al
notice of the fact that “Huntingtown, Maryland is |located entirely
wi thin the geographic boundaries of Calvert County, Maryland.”

On Septenber 4, 1998, the day after the notion to dismss
Egl off from the case was filed, attorney Thomas Dernoga filed a
line with the court entering his appearance on behalf of Egloff,
O Loughlin, and the nmenbers of the Bick group, all of whom he
identified as “Petitioners.” Dernoga also filed a docunent
entitled “Response to Petition for Judicial Review,” which
reflected the intentions of the nenbers of the Bick group to
participate in the action but did not specify in what capacity they
intended to participate. On Cctober 13, 1998, Dernoga filed a
“Petitioners’ Menorandum of Law’'!? and a “Response to Joint Mtion
to Dismss” on behalf of “Karen Egloff, et al.” |In the response to
the notion to dismss, “Karen Egloff, et al.” asserted that, “Wile

Karen Egl off does presently reside in Calvert County,” she “grew

1A statenent prepared by Bonnie Bick was read into the record
at the hearing before the Planning Board. In addition, a
representative of another Bick group nenber, the Anacostia
Wat ershed Society, Inc., testified at the Planning Board heari ng.
All of the nenbers of the Bick group were parties to the
proceedi ngs before the District Council, with Bick and Jon W
Robi nson representing the Sierra C ub, Inc.

12Al though a scheduling order signed by the trial court
required that the petitioners’ nenorandum be filed by Cctober 3,
1998, the nmenorandum was not filed until October 13.
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up” and “spent 19 years residing in” her famly' s hone near the
proposed devel opnent. The response asserted that Egloff “spends
substantial tinme” at the famly home, *“including occasional
residence,” in order to care for her aging nother, Susan Egloff.?®®
It added that Susan Egl off had devised the famly hone to Karen
Eglof f, and that Karen Egloff “intends to resune residence,”
apparently upon her nother’s death. Also in the response, “Karen
Egloff, et al.” asserted that “because John O L[o]Juglin’s standing
has not been challenged, the . . . Mtion to Dismss wll
accomplish nothing nore than trying to silence one nore voice
speaki ng out against the artificial and arbitrary zoning process
under which the District Council approved The Peterson Conpani es,
Inc.’s entertainnent/retail conplex.” Interestingly, the response
to the notion nade no nention of the Bick group or the standing of
its menbers.

Peterson and the District Council tinely filed separate
menoranda in support of the District Council’s decision, and a
hearing on the petition for judicial review was scheduled for
Novenber 12, 1998. Two days before the hearing, O Loughlin, acting
pro se, filed docunents dism ssing Dernoga as his counsel and
dismssing with prejudice the petition for judicial review as to

hi msel f only.

13Susan Egl off was a party to the District Council proceedi ngs
but not the proceedi ngs before the Planning Board.
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At the hearing on Novenber 12, counsel for Peterson and
the District Council contended that the entire case should be
di sm ssed because O Loughlin was no longer a petitioner and, as
urged in the earlier-filed witten notion, Egloff did not have
standing. No nention was made of the Bick group by either party.
Dernoga represented to the court that both Egloff and her nother
were present in the courtroom He proffered that they would
testify to the effect that Susan Egloff had, in her will, devised
the famly honme to Karen Egloff. Based on the proffer, the court
determned that Karen Egloff had a “valid vested remainder that is
an equitable interest” in the property. It therefore concl uded
that Egl off had standing, and the hearing proceeded.

In its opinion affirmng in part and reversing in part
the District Council’s decision, the trial court noted that the
menbers of the Bick group entered the case as petitioners after
Egl of f and O Loughlin filed their petition, and that O Loughlin
di scharged Dernoga prior to the hearing and did not appear to
represent hinself. In response to a post-trial nmotion filed by
Pet erson!*, the court anended its opinion to clarify that the
nmenbers of the Bick group were respondents rather than petitioners,
and that O Loughlin had dism ssed his case with
prej udi ce.

DI SCUSSI ON

4The notion was filed pursuant to Ml. Rule 2-535(a).
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I
Egl of f' s Lack of Standing
Section 8-106(e) of art. 28 of the Annotated Code of
Maryl and aut hori zes judicial review of decisions of the District
Council of Prince George’s County and sets forth the requirenents
for standing. The section provides, in pertinent part:

I n Prince Ceorge’s County, any
incorporated nunicipality located in Prince
Ceorge’s County, any person or taxpayer in
Prince Ceorge’s County, any civic or
homeowners associ ation representing property
owners affected by a final district counci
decision, and, if aggrieved, the applicant may
have judicial review of any final decision of
the district council. Proceedings for review
shall be instituted by filing a petition in
the Crcuit Court of Prince George's County
within 30 days after service of the final
deci sion of the district council

Code (1975, 1997 Repl. Vol.), 8 8-106(e) of art. 28 (enphasis
added) . *®

1°Section 713 of art. VIl of the Charter for Prince Ceorge’'s
County states, in pertinent part, that “[i]n addition to any person
otherwise entitled to judicial review of a final decision of the
Council in a zoning case, any person of record shall be entitled to
judicial review of said decision wthout the necessity of pleading
or proving any special loss, injury, or grievance.” Under 8 701(e)
of art VIl of the Charter, “[a]ny ‘Person of Record shall include
the applicant for a zoning map anmendnent or special exception to a
zoning regulation or any nunicipality, taxpayer or association of
taxpayers in Prince George’s County who appears in a zoning case in
writing, or by counsel at any time prior to the final decision
therein.” (Enphasis added.) Arguably, the |anguage of § 701(e)
does not expressly exclude frombeing a “person of record” a person
who appeared at a Planning Board hearing but had no other rea
connection with the case or County. Even assum ng, arguendo, that
such a person could be a “person of record,” and therefore have
(continued. . .)
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Peterson and the District Council argued in the tria
court, as they argue on appeal, that Egloff was not a “person or
taxpayer in Prince Ceorge’s County” wthin the neaning of
8§ 8-106(e) and therefore did not have standing to petition for
judicial review of the District Court’s approval of Peterson's
conceptual site plan. Peterson and the District Council also
argued below and reiterate on appeal that Egloff was not
“aggrieved” by the District Council’s decision. In denying the
nmotion to dismss, the trial court did not address the argunent
that Egloff was not a person or taxpayer in Prince George’ s County.
Rat her, the court focused on whether Egloff was aggrieved and
determ ned that she was. As we have observed, the court concl uded

t hat because Egloff’'s famly honme, which was |ocated near the

15, .. conti nued)

standing within the contenplation of 8§ 713 of the Charter, however,
such a person could not petition for judicial review from a
District Council decision involving land within the Mryl and-
National Regional District unless the person also had standing
under 8 8-106(e) of art. 28. The Court of Appeals made clear in
Prince George’s County v. Maryland-National Capital Park and
Pl anni ng Comm ssi on, 269 Md. 202, 223-27, cert. denied, 414 U S
1068 (1973), that when the land in question is within the Regi onal
District, it is the state |legislative enactnments and not the county
charter provisions that apply. Thus, 8 8-106(e) is the definitive
gui de for determning standing in this case.

As an incidental matter, 8 713 of the Charter conflicts
wth 8 8-106 of art. 28 on another basis. Section 713 provides
that the circuit court decision upon the petition for judicial
review may be appealed to the Court of Appeals. Section 8-106())
directs that such a decision may be appealed to the Court of
Speci al Appeal s.
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proposed devel opnent, was devised to Egloff in her nother’'s wll,
Egl of f had a “valid vested remainder interest” in the property.
There is sinply no requirenent under 8 8-106(e) that a
petitioner be aggrieved in order to have standing unless the
petitioner is the applicant for approval of the conceptual site
plan —in this case Peterson.!® By 1994 Laws of WMaryl and, Chapter
405, the Legislature anended 8 8-106(e) for the specific purpose of
“clarifying that the aggrievenent standard required to appeal to

the circuit court only applies to the applicant.”t The key

18\ neverthel ess note that, contrary to the trial court’s
conclusion, Egloff did not have a valid vested renai nder interest

in the famly hone. It has |ong been established that an “estate
or interest vests at the death of the testator” absent a clear
provision in the will to the contrary. Small v. Small, 90 Mi. 550,

568 (1900) (regarding vesting of devises to testator’s children
subject tolife estate to wife) (citing Larmour v. Rich, 71 MI. 369
(1889)). See also Hans v. Safe Deposit & Trust Co., 178 MI. 52, 62
(1940) (regarding vesting of devises to testator’s grandchildren
subject to trusts for lives of wfe, children, and sister);
Ni codenus Nat. Bank v. Snyder, 178 M. 140, 143-44 (1940)
(regarding vesting of devises to testatrix’s children subject to
life estate to one daughter). Egloff’s nother was not dead at the
time of the proceedings below, and any nunber of circunstances
could arise to prevent Egloff’s interest from ever vesting. For
exanple, Egloff’s nother could sell the property, lose it through
forecl osure, or sinply change her will. As Egloff did not have a
vested interest in the famly hone, she could not have been
aggrieved by the District Counsel’s approval of the conceptual site
pl an for the nearby devel opnent.

"The Legislature did not amend § 8-106(j), which appears to
require that a party to the circuit court action nmust be aggrieved
in order to appeal to this Court. The section provides, in
pertinent part: “In Prince George’'s County, the district council,
the applicant, or any party to the circuit court review who is an
aggri eved party may secure a review of any final judgnent of the
Prince George’s County CGrcuit Court under this title by appeal to

(continued. . .)
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inquiry, therefore, was not whether Egloff was aggrieved but
whet her she was a person or taxpayer in Prince George’s County.

The parties agree that, pursuant to the plain | anguage of
8§ 8-106(e), in order to have had standing Egloff nust have been
either a person in Prince George’s County or a taxpayer in Prince
Ceorge’s County. They further agree that Egloff was not a taxpayer
in the County. The appellants/cross-appellees contend that Egl off
was neverthel ess a person in Prince George’s County. |In support of
their position, the appellants/cross-appellees point to the
assertions in the petitioner’s response to the notion to dismss
Egloff from the case, to the effect that Egloff spent a
“substantial” anmpunt of time at the famly honme and occasionally
resided there in order to take care of her nother.

No evidence in the record supports the assertion that
Egl of f resided in the famly hone, occasionally or otherw se. At
the hearing before the Planning Board, Egloff cryptically stated:

: | amnostly representing ny famly.

They have a hone at 229 Panorama Drive. e

have lived there for 41 years. | also

represent sone of the residents that |1’ve had

a chance to speak with. They share sone of ny

views and ny famly’s.
(Enphasi s added.) \When the chairperson inforned Egloff that she

could represent her famly only if she lived in the famly honme and

could not represent other area residents at all, she responded

(... continued)
the Court of Special Appeals. . . .7
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only: “Al'l right. Fine.” Egloff did not state that she did, in
fact, reside in the famly honme. |Indeed, the assertions nade in
the response to the notion to dismss and, later, in the brief of
t he appel | ants/cross-appellees filed in this Court make cl ear that
Egloff left the Planning Board with a m sinpression. Wile other
menbers of her famly may have lived in the home for 41 years

Egl of f herself lived there for only 19 years, apparently during her
yout h. Her address at the tinme of the hearing was in Calvert
County. At the hearing before the trial court, the petitioners
of fered no evidence regarding Egloff’s residence. Although counsel
for the petitioners told the court that Egloff and her nother were
in the courtroomand available to testify, that statenent was nade
in the course of discussion of Susan Egloff’s will. Counsel did
not proffer that Egloff or her nother would testify that Egloff
resided in the famly hone.

Even if the evidence did establish that Egloff
occasionally resided in the famly honme —and we find that it does
not —we would not conclude that Egloff was therefore a “person

in Prince George’'s County” within the contenplation of
8§ 8-106(e). Section 8-106(e) confers a benefit on persons in
Prince George’s County -- the right to petition for judicial review
of a decision of the District Council in a zoning case. |In arguing
that Egloff occasionally resided at the famly hone, the
appel l ants/cross-appellees inplicitly posit that a person in
Prince George’'s County is a resident of Prince George s County.
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The Court of Appeals has explained that, where a constitutional or
statutory provision confers a benefit based on residency, a
person’s residence is deened to be the place where he or she is
domciled, not nerely where he or she is physically present. See
Bai num v. Kalen, 272 M. 490, 496-99 (1974) (where State
Constitutional provision required candidate to reside in Maryl and
for three years imediately prior to running for State Senate or
House of Del egates, person who was raised in Mntgonery County but
was domciled in Mchigan for portion of required period was not
qualified to run, even though he occasionally visited and resided
with parents in Montgonmery County during period).

A person may have several places of abode or

dwel ling but “[h]e can have only one domcile

at atine.” . . . Aperson’'s domcile has been

defined as the place “wth which he has a

settled connection for |egal purposes” and the

“place where a man has his true, fixed,

permanent home, habitation and principa

establ i shnent, wi t hout any pr esent

intention['] of renoving therefrom and to

whi ch pl ace he has, whenever he is absent, the

intention of returning.”
ld. at 497 (citations omtted). “‘It is a fundanental rule that,
in order to effect a change of domcile, there nust be an actua
renmoval to another habitation, coupled with an intention of

remai ning there permanently or at least for an unlimted tine.’”

¥8ln the response to the notion to dismiss Egloff from the
case, the petitioners asserted that Egloff intended to resune
permanent residence in the famly honme when it became hers. The
petitioners did not suggest that Egloff had a present intention to
resune pernmanent residence.
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ld. at 498 (citation omtted). See also Best Drywall, Inc. wv.
Berry, 108 Mi. App. 381, 392-93 (1996).

In short, the argunent that Egloff is a person in Prince
Ceorge’s County because she occasionally resides in Prince George’s
County rnust fail because it runs afoul of the established rule that
a statute that confers a benefit based on residency confers that
benefit only on those persons who maintain a principal, fixed, and
per manent home in the designated place. To hold otherw se would
open the door for any person who occasionally visits Prince
CGeorge’s County overnight to challenge a decision of the District
Council. Challenges could be | odged by tourists fromother states
who stay in Prince George’s County hotels or canpgrounds, or by
persons who spend holidays visiting friends or relatives in Prince
CGeorge’s County. It defies commobn sense to believe that the
Legi slature intended to create such a free-for-all when it enacted
the standing requirenents set forth in 8 8-106(e). “[A] statute
must be construed to effectuate the real and actual intention of
the legislature.” Bl andon v. State, 304 M. 316, 319 (1985)
“IWe approach the analysis of the | anguage froma ‘commonsensical,’
rather than a technical perspective . . . .” R chnond v. State,
326 Md. 257, 262 (1992) (citation omtted). The *“rules of
statutory construction require us to avoid construing a statute in

a way that would lead to absurd results.” Blandon, 304 Mi. at 319.
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The appel | ant s/ cross-appell ees point to nothing, other
than Egl of f’s “occasional residence” in Prince George’s County, to
support their contention that Egloff had standing. W therefore
concl ude that Egloff did not have standing to petition for judicial
revi ew

[
Menmbers of Bick G oup as Petitioners

Peterson and the District Council further contend that,
whi |l e nenbers of the Bick group may have had standing to petition
for judicial review of the District Council’s decision, they did
not file a proper petition. The appell ees/cross-appellants contend
that since O Loughlin dismssed his case, Egloff did not have
standing, and the Bick group did not file a proper petition, there
was nothing before the trial court to review The
appel | ant s/ cross-appel | ees respond that, while the Bick group did
not file a petition, its nenbers properly secured their status as
petitioners and joined in the petition filed by Egloff and
O Loughlin when the group filed its response to that petition
before O Loughlin dism ssed his case. The appellants/cross-
appel l ees seemngly ignore that the trial court granted Peterson’s
post trial notion to clarify that the nmenbers of the Bick group
wer e respondents and not petitioners.

Prelimnarily, we observe that Peterson and the District

Council did not nove below to dismss the Bick group fromthe case.
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Nothing in the record persuades us, however , that the
appel | ees/ cross-appellants were required to file such a notion to
dismss. The Bick group did not specify its status in its response
to the petition for review filed by Egloff and O Loughlin. 1In the
headi ngs of the docunents filed by Dernoga on behalf of the
petitioners after the Bick group entered the case, the petitioners
were identified sinply as “Karen Egloff, et al.” The response to
the nmotion to dismss asserted that O Loughlin had standing to
petition for judicial review even if Egloff did not. It nmade no
mention of the standing of the nmenbers of the Bick group. Dernoga
identified Egloff, O Loughlin, and the nenbers of the Bick group as
“Petitioners” when he entered his appearance as counsel on their
behal ves, on the sane day that he filed the Bick group’s response
to Egloff’s and O Loughlin’s petition. Wil e Peterson and the
District Council mght have discerned fromthis that the nenbers of
the Bick group believed thenselves to be aligned with Egloff and
O Loughlin as petitioners, Peterson and the District Council were
not required to conduct such detective work in order to ascertain
the identities of the opposing parties. Nor were they required to
proceed as if the nmenbers of the Bick group had properly entered
the case as a petitioners if they had not actually done so.

The question of whether the nenbers of the Bick group
properly entered the case as petitioners, with respect to the
petition filed by Egloff and O Loughlin, when they filed a response
to that petition is therefore properly before this Court. Such an
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entry woul d have been necessary in order for this Court to concl ude
that proper petitioners remained in the case even after O Loughlin
di sm ssed his case and even though Egloff did not have standing.
To resolve the question, we look first to the plain | anguage of the
applicable rules of procedure. As the Court of Appeals has
expl ai ned:

To interpret rules of procedure and

statutes we use the sane canons and principles

of construction, beginning our analysis by

| ooking at the plain | anguage —I| ooking to the

words of the rule and giving them their

ordi nary and natural neaning; if the words of

the rule are clear and unanbiguous, our

analysis ordinarily ends. . . . Wen the

| anguage is anbiguous, we nmay look to the

intent behind the statute or rule, but “our

mssion is to give the rule a reasonable

interpretation in tune with logic and common

sense.”

Lerman v. Heenman, 347 M. 439, 443 (1997) (interpreting Ml. Rule
2-614) (citations omtted).

The rules governing judicial review of adm nistrative
decisions are set forth in Title 7, Chapter 200 of the Maryland
Rul es of Procedure. Significantly, MI. Rule 7-202(a) provides: “A
person seeking judicial review under this chapter shall file a

petition for judicial review in a circuit court authorized to

provide the review” (Enphasis added.) “‘Under settled principles
of statutory construction, the word “shall” is ordinarily presuned
to have a mandatory neaning.’” |In Re Janes S., 286 Ml. 702, 708

(1980) (citation omtted). Under section (c) of the Rule, the
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petition need only “request judicial review, identify the order or
action of which reviewis sought, and state whether the petitioner
was a party to the agency proceeding,” or, if the petitioner was
not a party to the agency proceeding, “state the basis of the
petitioner’s standing. No other allegations are necessary.”
Section (d)(3) provides that, once the petition has been filed, the
agency nust notify all other parties to the agency proceedi ng that
the petition has been filed and that “a party w shing to oppose the
petition must file a response within 30 days after the date the
agency’s notice was mailed . . . .” (Enphasis added.)

Rul e 7-203 provides, in turn

(a) Ceneral ly. Except as otherw se
provided in this Rule or by statute, a
petition for judicial review shall be filed

within 30 days after the |latest of:

(1) the date of the order or action of
whi ch review is sought;

(2) the date the adm nistrative agency
sent notice of the order or action to the
petitioner, if notice was required by law to
be sent to the petitioner; or

(3) the date the petitioner received
notice of the agency’'s order or action, if
notice was required by law to be received by
t he petitioner.

(b) Petition by other party. If one party
files atinely petition, any other person may
file a petition wwthin 10 days after the date
the agency nailed notice of the filing of the
first petition, or within the period set forth
in section (a), whichever is later.
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Responses to petitions for judicial review are addressed
by Ml. Rule 7-204. It is that rule on which the appellants/cross-
appel | ees base their contention that the menbers of the Bick group
had only to file a tinely response in order to enter the case as
petitioners. Section (a) of Rule 7-204 states: “Any person,
i ncluding the agency, who is entitled by lawto be a party and who
Wi shes to participate as a party shall file a response to the

petition. The response shall state the intent to participate in

the action for judicial review No other allegations are
necessary.” Section (b) provides that the person may file with the
response a prelimnary notion addressed to “any . . . matter that

woul d defeat a petitioner’s right to judicial review” Section (c)
states that the response “shall be filed within 30 days after the
date the agency mails notice of the filing of the petition” and
“need be served only on the petitioner.”

Finally, Rule 7-207(a) directs that petitioners “shal
file a menorandum setting forth a concise statenent of the
questions presented for review, a statenent of facts material to
t hose questions, and argunent on each question . . . .” Any person
who has filed a response may then file “an answering nmenorandumin
simlar form” |Id.

The plain |anguage of the rules, read together, nakes
clear that Chapter 200 of Title 7 contenplates that a person who

files a response is a person who opposes the petition for judicial
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revi ew. Ml. Rule 7-203 sets forth the tinme limtations for
participating in a case as a petitioner. A person who seeks to
chal l enge an adm ni strative agency decision nust file a petition
either within 30 days after the triggering event or within 10 days
after the date the agency nmails notice that another person has
filed a petition.

Wthin 30 days after the date the agency mails notice
that a petition has been filed, any responses nust be filed. See
MI. Rule 7-204(c). M. Rule 7-204(a), which addresses who may file
a response, does not expressly provide that such a person nust be
one who opposes the petition. Such a provision would nerely state
t he obvi ous, however, as by comon parl ance, a respondent is “the
party against whom a notion or petition is filed.” Black’s Law
Dictionary 313 (7th ed. 1999). Rules 7-202(d)(3)(B) and 7-207(a)
make clear, noreover, that a person who files a response is a
per son who opposes the petition. Rule 7-202(d)(3)(b) states that
t he agency nust notify all parties to the agency proceeding that “a
party w shing to oppose the petition nust file a response within 30
days after the agency’'s notice was mailed . . . .7 (Enmphasi s
added.) Rule 7-207(a) provides that “any person who has filed a
response . . . may file an answering nenoranduni after the
petitioner has filed its nenorandum It is axiomatic that an
answer is “a defendant’s first pleading that addresses the nerits

of the case, [usually] by denying the plaintiff’s allegations. An
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answer [usually] sets forth the defendant’s defenses and
counterclains.” Black’s Law Dictionary 90.

The appel | ant s/ cross-appel | ees suggest that because the
menbers of the Bick group sought only to ride on the coat tails of
Egl of f and O Loughlin it would be nonsensical to require themto
file a separate petition. The filing of a petition is no nore
burdensonme than the filing of a response. As we have indicated,
the petition need only request judicial review, apprise the court
of the agency order for which review is sought, and set forth the
basis of the petitioner’s standing. See MI. Rule 7-202(c). It is
not until the nmenorandumis filed that the petitioner is required
to present questions for review, summarize the facts, and set forth
ar gunent . See M. Rule 7-207(a). Had the Bick group filed a
proper petition and expressly indicated its intent to proceed
jointly with Egloff and O Loughlin, it would not have been required
to file a separate nenorandum

Even if we believed that the applicable rules were
anbi guous -- and we do not -- the history of Title 7, Chapter 200
establishes beyond cavil that a petitioner nust tinely file a
petition for revieww thin the tinme constraints of Ml. Rule 7-203,
and that a person who may later file a response to the petition
under Rule 7-204 is a person who opposes the petition.

Chapter 200 of Title 7 replaced forner Subtitle B of

Chapter 1100 of the Maryland Rules effective July 1, 1993. Rule
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7-203 is based on former Rule B4, which permtted a trial court to
alter or waive the requirenent that a petition be filed within 30
days of the triggering event. A note by the Court of Appeals
Standing Commttee on Rules of Practice and Procedure acconpanies
Rule 7-203 and states: “The provisions of forner Rul e B4 concerning
the shortening and extending of tinme are not carried forward. The
time for initiating an action is in the nature of a statute of
limtations . . . .” Commttee note to Ml. Rule 7-203, Maryl and
Rul es, Vol. 1 at 805 (enphasis added.) See Kimv. Conptroller of
the Treasury, 350 Md. 527, 535-36 (1998) (explaining that the 30-
day requirenent of M. Rule 7-203(a) is not jurisdictional but,
rather, is in the nature of a statute of limtations); Colao v.
County Council of Prince George's County, 346 M. 342, 361-62
(1997) (discussing MI. Rule 7-203(a) as a statute of limtations).
Any suggestion that a petitioner need not actually file a petition
but need only make his intention to participate in the case known
within 30 days after receiving notice that a petition has been
filed by soneone else flies in the face of the Court’s intent that
Rul e 7-203 serve as a strict time limtation.

A note by the Reporter for the Court of Appeals Standing
Commttee on Rules of Practice and Procedure, which acconpanied
proposed Rule 7-204 when it was submtted by the Coonmttee to the
Court of Appeals for approval, explained that the term “response”

as used in that rule is shorthand for “answer” or “prelimnary
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nmotion.” Reporter’s note to proposed MiI. Rule 7-204, 19 Md. Reg.
26 at 2278 (Dec. 23, 1992). As we have explained, an answer
generally denies the plaintiff’s allegations and sets forth
defenses or counterclains. See Black’s Law Dictionary 90.

The Standing Comm ttee held nunerous neetings regarding
Title 7, Chapter 200 before the rules were adopted to replace
Subtitle B. M nutes of the neetings simlarly reflect that the
Committee intended that a response would be filed by a person who
opposes a petition. At one neeting, a commttee nmenber expl ai ned
that a response is the equivalent of “a notice of participation as
an appellee.” See Mnutes of Court of Appeals Standing Conmttee
on Rules of Practice and Procedure for Septenber 6&7, 1991 at 70.
At a later neeting, the Honorable Alan M W/l ner, then Chairman of
the Commttee, explained that even though proposed Rul e 7-204(a)
states that a response nmay be filed by any person who w shes to
participate as a party, that does not nmean that “another petitioner
can wait for 30 days.” M nutes of Court of Appeals Standing
Commttee on Rules of Practice and Procedure for March 13, 1992 at
11 (enphasis added). The Committee agreed that it was “a party
wi shing to oppose the petition [who was entitled to] file a
response within 30 days.” Id. at 12.

As the trial court determned in granting Peterson’s post
trial motion for clarification, the menbers of the Bick group did

not file a proper petition and did not enter the case as
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petitioners when they filed a response. O Loughlin dism ssed his
case prior to the hearing on his petition and, as we have
expl ai ned, Egloff did not have standing to file a petition. Under
the circunstances, there was no basis for the trial court to review
the District Court’s decision.

JUDGVENT VACATED,
APPELLANTS/ CROSS- APPELLEES TO
PAY THE COSTS.
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