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PATERNI TY DECLARATION — FINALITY — STATUTORY | NTERPRETATI ON
REVI SORY PONER OF THE COURT UNDER 1995 AMENDMENT TO SECTI ON 5-
1038(a)(2)(i)(2) OF THE FAMLY LAW ARTI CLE: 1995 revision of
section 5-1038(a)(2)(i)(2) permtting court to nodify or set aside
an enrolled paternity judgnent upon scientific proof that the
adj udged father of the child is not the biological father of the
child operates retroactively to permt nodification or vacation of
paternity declarations entered prior to the effective date of the
statutory anendnent. Court’s exercise of revisory power is
di scretionary.

PATERNI TY ACTION — MOTION FOR BLOOD OR GENETIC TESTI NG UNDER
SECTION 5-1029 OF THE FAM LY LAW ARTI CLE: Upon a prelimnary
showi ng that bl ood or genetic testing under section 5-1029 of the
Fam |y Law Article will establish that he is not the biologica
father of the child, the adjudged father in a paternity action is
entitled to an order directing the nother and child to submt to
bl ood or genetic testing.

PATERNI TY ACTION — WAIVER OF RIGHT TO BLOOD OR GENETI C TESTI NG
UNDER SECTI ON 5-1029 OF THE FAM LY LAW ARTI CLE: Failure to nove
for blood or genetic testing at inception of paternity action

standing alone, is not sufficient to establish waiver of right to
seek and obtain blood or genetic testing after enrollnment of
paternity judgnent.

PATERNI TY DECLARATI ON — REVI SORY PONER OF THE COURT UNDER 1995
AVENDVENT TO SECTI ON 5-1038(a) (2) (i) (2) OF THE FAM LY LAW ARTI CLE:
Odinary diligence of party seeking to set aside enrolled paternity
judgment is relevant to the court’s determnation whether to
exercise its revisory power. Anmount of tine between date of entry
of subsequently enrolled judgnent and date on which notion to
revise is filed is not per se evidence of lack of ordinary
di li gence.
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The Circuit Court for Tal bot County denied appellant Tyrone
W’'s notion for blood or genetic testing and to set aside an
enrol |l ed declaration of paternity respecting T.R, a male child.
Tyrone challenges those rulings in this appeal, in which T.R’s
mot her, Danielle R, and the Talbot County Bureau of Support
Enf orcenent (“Bureau”) appear as appellees. Because we concl ude
that the lower court erred in denying Tyrone’s request for bl ood or
genetic testing, we shall vacate the judgnent of the circuit court,

and remand the case for further proceedings.

FACTS

Danielle gave birth to T.R on January 8, 1989. Four nonths
later, on April 27, 1989, Danielle and Tyrone entered into a
witten agreement (“Agreenment”) in which Tyrone acknow edged
paternity of T.R and pronmised to pay $35.00 per week in child
support and a portion of T.R’'s nedical expenses not covered by
i nsurance. !

On May 3, 1989, Danielle filed a paternity action in the
Circuit Court for Talbot County. The action was filed with the
consent of the Talbot County State’'s Attorney’'s Ofice.? I t

contained a “Notice to Defendant” advising Tyrone of his right to

The Agreenent was entered into as a “voluntary support agreenent” pursuant
to Ml. Code (1984, Repl. Vol. 1999), § 5-1010 of the Famly Law Article (“F.L.").

2Pursuant to F.L. 8§ 5-1010, except when a paternity conplaint is filed by
the Child Support Enforcenent Administration of the Departnent of Human
Resources, a paternity conplaint may not be filed wi thout the consent of the
State’s Attorney, unless the court finds that it is meritorious and rul es that
consent is not required.



have the issue of paternity tried by a jury and inform ng himthat
unl ess he elected a jury trial, that right would be deened wai ved
and the matter would be tried by the court. Danielle attached the
Agreenent to her conpl aint.

Six days later, on May 9, 1989, the circuit court entered a
j udgnent of paternity declaring Tyrone to be the father of T.R and
ordering him to pay child support and nedical expenses in
accordance wth the terns of the Agreenent. Further tracking the
Agreenent, the court granted custody and guardianship of T.R to
Danielle and visitation rights to Tyrone, and ordered that Tyrone’s
support obligations continue until T.R should reach the age of
ei ghteen, die, marry, or becone self-supporting.

The record in the 1989 paternity action does not contain a
docket entry reflecting service upon Tyrone. It is undisputed
however, that Tyrone was aware of the court’s judgnent and abi ded
by it.

On April 7, 1998, alnost nine years after the entry of the
paternity judgment, Danielle and the Bureau filed in the 1989
paternity case a petition for increase in child support, pursuant
to Ml. Code (1984, Repl. Vol. 1999), 8§ 10-115 of the Famly Law
Article ("F.L."). Tyrone responded by filing a paper entitled
“Response to Petition for Increase in Child Support and Conpl ai nt
to Set Aside Declaration of Paternity.” He alleged that severa

years after T.R’'s birth, he discovered that during the approxi mate



time of T.R’s conception, Danielle had engaged in sexual
intercourse with other nmen and that, contrary to what Danielle had
told him before he signed the Agreenent, he is not T.R’s
bi ol ogi cal father. Tyrone asked the court to order Danielle and
T.R to submt to blood or genetic testing in accordance with F.L
8 b5-1029, and further requested that it set aside the 1989
paternity judgnent, should the testing confirmhis belief that he
is not T.R’'s biological father.

The circuit court referred Tyrone’'s notion for blood or
genetic testing to a donmestic relations master. On August 7, 1998,
the master held an evidentiary hearing, at which Tyrone and
Danielle testified. Tyrone explained that when Danielle told him
she was pregnant with his child, he had not known that she had any
ot her boyfriends. After T.R was born, he was approached by a
representative of the Tal bot County State’'s Attorney’s Ofice who
presented the Agreenment to him and told him that he “could get
blood tests at that time.” Tyrone testified that he decided not to
have bl ood tests done then because he believed Danielle when she
told himhe was the baby s father, and he had no reason to think
ot herw se.

According to Tyrone, by the tine that T.R had reached the age
of five, Tyrone could see that there was no physical resenbl ance
between them A few years later, Tyrone learned froma friend that

around the tinme that T.R was concei ved, Daniell e had been invol ved



with a man nanmed Janes P. Tyrone noticed that T.R resenbled
James P. Tyrone introduced into evidence a photograph of T.R and
a hi gh school yearbook containing a photograph of Janes P. at age
fifteen or sixteen.® Tyrone testified that when he confronted
Danielle about T.R’'s resenblance to Janmes P., she responded
angrily, saying that “if” T.R was determned to be “his”
(Tyrone’s) child, she would try to get an increase in child support
to $70.00 per week “for putting [her] through this.” Tyrone took
Danielle’s use of the word “if” as a concession that she had doubts
as to whether he was T.R ’'s biol ogical father.

Tyrone testified that he saw T.R only rarely and that they
were not cl ose.

In her testinony, Danielle acknow edged that she had been
involved in a sexual relationship with Janes P., but explained that
the relationship had occurred three years before T.R was concei ved
and again three years after T.R’'s birth. She denied being
sexual ly involved with Janes P. at the tine of T.R’s conception,
and testified that she is positive that Tyrone is T.R s bi ol ogi cal
f at her.

At the conclusion of the hearing, the master issued a report
recommending that genetic testing be perforned to establish
scientifically whether Tyrone could be excluded as T.R's

bi ol ogi cal father. The master found that Tyrone had admtted

3The hi gh school yearbook was noved into evidence but is not included in
the record.
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paternity in the past because he had had no reason to think he was
not T.R’'s biological father and that, when the issue of paternity
resurfaced years later, Danielle’ s response to it indicated that
she was uncertain about Tyrone's paternity of T.R The Bureau
filed exceptions to the master’s report and recommendation. It did
not request a hearing.

On August 18, 1998, the circuit court issued a nmenorandum
opi nion and order rejecting the master’s recomendati on and denyi ng
Tyrone’s notion to set aside the 1989 paternity judgnent. The
court noted, “there is no authority wunder Maryland |aw which
permts a court to revise a paternity judgnent after 30 days except
in the case of fraud, mstake, irregularity, or clerical error.”
It further stated that even if Tyrone were to prove that “he was
‘mstakenly’ nmade the father [of T.R ,]” his notion to set aside
the enrolled judgnent would fail because “by waiting over nine
years after a final judgnent was entered before filing a notion to
vacate” Tyrone had “failed to act wth ordinary diligence.”
Concl uding that Tyrone had “had full know edge of the origina
paternity conplaint, and [that] he had know ngly waived his right
to counsel, a blood test, a trial by judge or jury, and the right
to call and cross-examne witnesses[,]” the circuit court ruled
that Tyrone “is bound by the 1989 judgnent.”

In his appeal to this Court, Tyrone poses three questions for

review, which we have rephrased:



Did the trial court err as a matter of law in
ruling that the 1989 paternity judgnment could not
be vacated except upon a finding of fraud, m stake,
irregularity, or clerical error?

1. Ddthe trial court err as a matter of |aw or fact
in denying his request for blood or genetic testing
under F.L. § 5-10297?

I11. Were the trial court’s findings of waiver and | ack

of ordinary diligence legally incorrect and/or
clearly erroneous?

DI SCUSSI ON

l.
Ti m ng of Appeal

Al t hough not raised by the parties, we first address the
jurisdictional question whether this appeal was tinely filed.
Newman v. Reilly, 314 M. 364, 387-88 (1988)(holding that
tinmeliness of filing of notice of appeal is a jurisdictiona
i ssue).

The circuit court’s nenorandum opi ni on and order was docketed
on August 19, 1998. On Septenber 16, 1998, at Tyrone’'s request and
with the consent of Danielle and the Bureau, the court issued an
“Order of Finality” purporting to certify for appeal, under Rule 2-
602(b), the resolution of Tyrone's challenge to the paternity
judgment. Tyrone noted this appeal the sane day. At that tine,
the claimfor an increase in child support was still pending before

the circuit court. By an order dated Novenber 4, 1998, and



docketed Novenber 6, 1998, the court granted the requested
I ncrease.

The circuit court’s Septenber 16, 1998 “Order of Finality” did
not include an express finding of “no just reason for delay.” For
this reason, its attenpt to finalize Tyrone's claim for appeal
under Rule 2-602(b) was ineffective. Waters v. United States
Fidelity & Guar. Co., 328 M. 700, 707-08 (1992); Town of Port
Deposit v. Petetit, 113 MI. App. 401, 409 (1997). It was not until
Novenber 6, 1998, when the order granting an increase in child
support was docketed, that an order «constituting a final,
appeal abl e judgnment was entered. Thus, the present appeal was
noted prematurely, and the thirty-day period in which to note an
appeal fromthe Novenber 6, 1998 final judgnent has expired. As we
shall explain below, Rule 8-602(e) nevertheless enables us to
assune jurisdiction over the appeal. Cf. Jenkins v. Jenkins, 112
Md. App. 390, 424-26 (1996)(holding that that Court did not have
jurisdiction over appeal pursuant to Rule 8-602(e) where appel | ant
noted appeal prematurely because the trial court erroneously
ordered a final judgment when it did not have such discretion under
Rul e 2-602).

Rul e 8-602(e), entitled “Entry of judgment not directed under
Rul e 2-602,” provides, in relevant part:

(1) If the appellate court determ nes that the
order from which the appeal is taken was not a

final judgnment when the notice of appeal was
filed but that the | ower court had discretion
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to direct the entry of a final judgnent

pursuant to Rule 2-602(b), the appellate court

may, as it finds appropriate . . . (D if a

final judgnent was entered by the | ower court

after the notice of appeal was filed, treat

the notice of appeal as if filed on the sane

day as, but after, the entry of the judgment.
Rul e 2-602(b) permts a circuit court to finalize for appeal an
order or decision that adjudicates fewer than all of the clainms in
an action or the rights and liabilities of fewer than all the
parties. This discretionary authority is to be used sparingly, in
order to mnimze “pieceneal appeals and duplication of efforts and
costs in cases involving nultiple clains or nultiple parties.”
Maryl and-Nat’| Capital Park & Planning Comrin v. Smth, 333 M. 3,
7 (1993).

In this case, the circuit court had discretion under Rule 2-
602(b) to enter a final judgnent with respect to Tyrone’s chal |l enge
to the paternity declaration, attendant upon an express
determ nation by the court that there was “no just reason for
delay.” Tyrone’s notion to set aside the paternity judgnent was a
separate claimfor purposes of certification under Rule 2-602. The
claimwas based on a set of operative facts discrete fromthe facts
relevant to the claimfor an increase in child support, requested
an entirely distinct formof relief, and coul d have been separately
enforced. See Medical Miutual Liab. Ins. Soc’y v. B. Di xon Evander

& Assocs., 331 M. 301, 309-10 (1993), on subsequent appeal, 339

Md. 44 (1994); Diener Enters., Inc. v. Mller, 266 M. 551, 556



(1972). Furthernore, despite the subsequent judgnent increasing
child support, appellant only seeks review of the denial of his
affirmative claim — there is no danger of nmultiple, pieceneal
appeals from the judgnent below. Accordingly, we invoke our
di scretion under Rule 8-602(e) to treat the notice of appeal as if
it had been filed on the sane day as, but after, the entry of a
final judgnent on Novenber 6, 1998.
.

Applicability of the 1995 Anendnent to
F.L. 8 5-1038(a) to the 1989 Paternity Judgnent

The Tandra S. v. Tyrone W Deci sion

In Tandra S. v. Tyrone W, 336 Ml. 303, 306-08 (1994), the
Court of Appeals held that an “enrolled” paternity judgnment (i.e.,
one entered by the court nore than 30 days prior) could not be set
asi de except upon proof of fraud, m stake, or irregularity, under
Md. Code (1974, 1998 Repl. Vol.), 8 6-408 of the Courts and
Judicial Proceedings Article (“C.J.”), and Rule 2-535(b). The
facts in the Tandra S. case are well known to Tyrone because he was
t he “adjudged father” in that case, too.*

The Tandra S. case concerned T.W, a baby girl born in 1990.

Soon after the child s birth, Tyrone accepted the nother’s

4'n Tandra S. v. Tyrone W, the term “adjudged father” was used to descri be
a man who has been adjudicated to be the father of the child in a paternity
action. 336 MI. at 310 We will use that termin this opinion. Al so, we wll
use the term*“alleged father” to nmean a man who is alleged to be the father of
a child in a paternity proceeding, before a judicial declaration of paternity.
Id. at 309.
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representation that he was the child' s father, and entered into a
written agreenment in which he acknow edged paternity and prom sed
to pay child support. Tandra S. then filed a paternity action
based on the agreenent, in the GCrcuit Court for Tal bot County. A
paternity judgnent was entered against Tyrone. Two and one-half
years later, Tyrone filed notions for blood testing® and to set
aside the paternity declaration. He alleged that Tandra S.
recently had told himthat he was not T.W’'s father. The circuit
court granted Tyrone’s notion for blood testing. The test results
excluded Tyrone as T.W'’s biological father. On that basis, the
circuit court vacated the enrolled paternity judgnment.

The Court of Appeals granted certiorari prior to the
consideration of Tyrone's appeal by this Court.® In a split
decision, it reversed, holding that the enrolled judgnent of
paternity could not be revised solely on the basis of scientific
evi dence establishing that Tyrone was not T.W’s biological father.

The majority cited the strict limtation on the court’s revisory

Tyrone filed his notion for testing pursuant to F.L. § 5-1029. At that
time, that section was entitled “Blood testing,” and the tests it addressed were
termed “blood tests.” In 1994, F.L. 8§ 5-1029 was anended to insert the words “or
genetic” after the word “bl ood” throughout the section and to change the title
of the section to “Blood or genetic testing.” 1994 Md. Laws, ch. 113.

*Before the Court of Appeals, Tandra S. v. Tyrone W was consolidated with
another simlar case, Baltinore City Ofice of Child Support Enforcenent, State
Departnment of Human Resources v. John S., Jr. In the John S., Jr. case, the
circuit court vacated an enrolled judgnment of paternity against John S., Jr.
after the nother of the child at issue acknow edged that he was not the child s
bi ol ogi cal father. In an unreported opinion, this Court affirned the judgnent
vacating the paternity declaration.
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power over enrolled judgments as set forth in Rule 2-535(b),’
di scussed the well-devel oped body of case law interpreting that
limtation, and concluded that even though it had been proven
scientifically that Tyrone was not T.W's biological father, Tyrone
had not nmet the exceptional showing of fraud, mstake, or
irregularity necessary to warrant the vacation of an enrolled
j udgnent .

In reaching its holding, the magjority in Tandra S. took into
account and interpreted F.L. §8 5-1038, which appears in the
“Paternity Proceedings” subtitle of the Famly Law Article and is
captioned, “Finality; nodification.” At the tine that Tandra S.
was deci ded, that statute provided, in relevant part:

(a) Decl aration of paternity final. —

Except in the manner and to the extent that
any order or decree of an equity court is

'Rul e 2-535 provides, in relevant part:

(a) Cenerally. On nmotion of any party filed
within 30 days after entry of judgnent, the court may
exerci se revisory power and control over the judgnent
and, if the action was tried before the court, nmay take
any action that it could have taken under Rule 2-534.

(b) Fraud, Mstake, Irregularity. On notion of
any party filed at any tine, the court may exercise
revi sory power and control over the judgnent in case of
fraud, m stake, or irregularity.

Additionally, C J. § 6-408 provides:

For a period of 30 days after the entry of a
judgrment, or thereafter pursuant to notion filed within
that period, the court has revisory power and control
over the judgment. After the expiration of that period
the court has revisory power and control over the
judgrment only in case of fraud, m stake, irregularity,
or failure of an enployee of the court or of the clerk’s
office to performa duty required by statute or rule.

-11-



subject to the revisory power of the court
under any law, rule, or established principle
of practice and procedure in equity, a
decl aration of paternity in an order is final.
(b) Other orders subj ect to
nodi fication. — Except for a declaration of
paternity, the court may nodify or set aside
any order or part of an order under this
subtitle as the court considers just and
proper in light of the circunmstances and in
the best interests of the child.
Md. Code (1984, 1991 Repl. Vol.), F.L. 8§ 5-1038. The Court
construed those subsections of F.L. 8 5-1038 to nean that the
circuit court had broad discretion to nodify an order relating to
paternity (such as a judgnment establishing the anmount of child
support to be paid) but only could set aside a declaration of
paternity on one of the bases prescribed by Rule 2-535(b).
Two judges dissented in Tandra S. They reasoned that F.L. 8§
5-1007 conpelled a contrary result. That statute provides:
Any rule of court or statute that relates to procedure
applies to a proceedi ng under [the Paternity Proceedi ngs]
subtitle only to the extent that the rule or statute is:
(1) practical under the circunstances; and (2) not
i nconsistent with this subtitle.
Witing for the dissent, Judge El dridge explained that “a paternity
action differs significantly from other adjudications and nerits
different treatnent.” Tandra S., 336 M. at 326 (Eldridge, J.
di ssenting). He distinguished paternity actions from ordinary
| egal actions in that, in the former, courts are called upon “to
declare a scientific, biological fact” —whether an individual is
the biological father of the child in question. |Id. at 327. After
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di scussing the accuracy of nodern day bl ood and genetic testing,
Judge Eldridge observed, “It is absurd, in the face of
incontrovertible scientific evidence, for a court to treat as
binding, for the future, a patently erroneous declaration of
biological fact.” Id. On that basis, the dissenters in Tandra S.
took the position that Rule 2-535(b) is a procedural rule and that
it could not be applied in a practical nmanner to the facts in
Tandra S., and therefore could be relaxed under F.L. § 5-1007. 1d.
at 329.
The General Assenbly Amends F.L. 8§ 5-1038(a)

Tandra S. was decided by the Court of Appeals on Cctober 7,
1994. During the follow ng | egislative session, in early 1995, the
General Assenbly enacted House Bill 337, which repealed and
reenacted, wth amendnents, F.L. 8 5-1006 and F.L. 8§ 5-1038. The
amendnent to F.L. 8 5-1006 extended the limtations period for a
paternity action to “any time before the child s eighteenth
bi rthday.” 1995 Md. Laws, ch. 248. F.L. 8 5-1038(a) was anended
to permt a court to nodify or set aside a paternity judgnent on
the basis of scientific evidence establishing that the child s
adj udged father is not his biological father. Subsection (a) of
F.L. 8 5-1038 now provi des:

(a) Declaration of paternity final
nodi fications. — (1) Except as provided in
par agr aph (2) of this subsecti on, a
decl aration of paternity in an order is final.

(2) (i) A declaration of paternity
may be nodified or set aside:

-13-



1. in the manner and to the
extent that any order or decree of an equity
court is subject to the revisory power of the
court under any law, rule, or established
principle of practice and procedure in equity;
or

2. if a blood or genetic test
done in accordance with 8 5-1029 of this
subtitle establishes the exclusion of the
i ndi vidual naned as the father in the order.

(i) Not wi t hst andi ng
subparagraph (i) of this paragraph, a
declaration of paternity may not be nodified
or set aside if the individual nanmed in the
order acknow edged paternity knowi ng he was
not the father.

F.L. 8 5-1038(a) (enphasis added).® The Act stated that it “shal
t ake effect Cctober 1, 1995.~

In the case sub judice, the parties dispute whether F.L. 8§ 5-
1038(a)(2)(i)(2), as enacted in 1995, applies to the 1989 paternity
judgnent respecting T.R  Tyrone contends that the 1995 anendnent
to F.L. 8 5-1038(a) permts a circuit court to vacate a paternity
judgnment if blood or genetic testing perforned in accordance with
F.L. 8 5-1029 excludes the adjudged father, irrespective of when
the paternity judgnent was entered, so long as the child at issue
is not yet eighteen years old. Fromthat position, Tyrone reasons
that if blood or genetic testing were to reveal that he is not
T.R’s biological father, the circuit court would be authorized to
exercise its discretion to vacate the 1989 paternity judgment.

Therefore, the circuit court erred in denying himaccess to bl ood

8Wth the exception of revisions in 1997 that we explain in Parts Ill. and
V., infra,, the present wording of this subsection is as it was enacted in 1995.
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or genetic tests that he believes will show that he is not T.R’s
bi ol ogical father, and in ruling on his notion to set aside the
paternity judgment wthout taking the test results into
consi derati on.

Daniell e and the Bureau counter that the 1995 anmendnents to
F.L. 8 5-1006 and F.L. 8 5-1038 do not apply to a paternity
judgnent entered six years before. Even if blood or genetic
testing had been ordered and the test results scientifically had
excluded Tyrone as T.R’'s biological father, the trial court would
have been without authority to set aside the paternity judgnent on
that basis. They nmaintain that because any bl ood or genetic test
results thus would have been immaterial, the circuit court properly
deni ed Tyrone’s request for testing.

Retroactive operation vel non of F.L. 8 5-1038(a)(2)(i)(2)

A statute that applies retroactively or retrospectively is one
that “purports to determne the |egal significance of acts or
events that have occurred prior to the statute’'s effective date.”
State Commin on Human Relations v. Anmecom Div. of Litton Sys.
Inc., 278 Md. 120, 123 (1976). “Thus a statute, though applied
only in | egal proceedings subsequent to its effective date and in
that sense, at |east, prospective, is, when applied so as to
determ ne the |egal significance of acts or events that occurred
prior to its effective date, applied retroactively.” | d. The

prior *“acts or events” affected by a statute that operates
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retroactively include the rendering of a judgnment by a court. See
Attorney Gievance Commin v. Klauber, 284 M. 306, 308 (1979).
Thus, for Tyrone to be able to avail hinself of the 1995 revision
to F.L. 8 5-1038(a) to set aside the 1989 judgnent of paternity,
that statutory revision nust have had retroactive effect.

(i)

Wet her a statute operates retrospectively or only
prospectively is in the first instance a question of |egislative
i ntent. See Young v. State, 14 M. App. 538, 552-53 (1972)(in
determning retroactivity vel non of legislation, it is the intent
of the legislature in enacting the law that controls.). “Because
of the potential for interference with substantive rights, however,
and because of the resulting prejudice against retroactive
application,” a statute that affects substantive rights is presuned
to operate prospectively. State Commin on Human Rel. v. Anecom
Div., 278 Ml. 120, 123-24 (1976); see also Informed Physician v.
Bl ue Cross, 350 Ml. 308, 327 (1998). That presunption may be
rebutted by a clear expression in the statute to the contrary.
Janda v. GCeneral Mtors Corp., 237 M. 161, 168-69 (1964); Tax
Comm v. Power Conpany, 182 M. 111, 117 (1943)(presunption is
rebutted when the statute’s “words are so clear, strong and
inperative in their retrospective expression so that no other
meani ng can be attached to them or . . . the manifest intention of

the Legislature could not be otherwise gratified.”). If the
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Legislature neant for a law affecting a matter of right or
substance to operate retrospectively, the law wll be given that
effect so long as doing so is not unconstitutional and does not
interfere with vested rights. Amecom 278 MI. at 123; Janda, 237
M. at 169. An analysis of whether a statute applies retroactively
t hus enbraces three questions: 1) did the Legislature intend the
statute to operate retroactively? 2) did the Legislature have the
power to enact the statute retroactively? and 3) would retroactive
application of the statute interfere with vested rights? Wters
Landing Limted Partnership v. Mntgonmery County, 337 Ml. 15, 28-29
(1994).

When a statute affects only a procedure or renedy, and not a
substantive right, the presunption in favor of prospective
appl i cation does not apply. Inforned Physician Services, Inc., 350
Md. at 327; Amecom 278 MI. at 124. To the contrary, procedural
and renedial enactnents are presuned to operate retroactively,
unless a contrary legislative intent is expressed. State El ection
Board v. Election Board of Baltinore, 342 M. 586, 601 (1996);
Grandi son v. State, 341 Md. 175, 257 (1995); Mason v. State, 309
M. 215, 219-20 (1987); Aviles v. Eshelnman Elec. Corp., 281 M.
529, 533 (1977)(“[a]bsent a contrary intent nmade manifest by the
enacting authority, any change made by statute or court rule
affecting a renedy only (and consequently not inpinging on

substantive rights) controls all court actions whether accrued,
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pending or future.”) The sane rules of statutory interpretation
apply to anendatory acts. State Tax Commir v. Potomac Elec., 182
Md. 111, 117 (1943); Harlow v. Schrott, 16 M. App. 31, 37,
reversed on other grounds, Blocher v. Harlow, 268 MI. 571 (1973).

In this case, the contents of the legislative bill file for
House Bill 337 nake plain that the 1995 anendnent to F.L. § 5-
1038(a) authorizing courts to revise enrolled paternity judgnments
on the basis of scientific evidence obtained pursuant to F.L. 8§ 5-
1029 and excludi ng the adjudged father as the biological father was
enacted in response to the Court of Appeals’ s decision in Tandra S.
The bill file contains a copy of the Tandra S. opinion, an October
23, 1994 Baltinore Sun article about the case, entitled “M. High
Court’s Paternity Ruling Fathers Bizarre Justice,” and several
letters commenting about the bill that refer expressly to the
Tandra S. case.

The Act itself provides that it is “[f]or the purpose of
clarifying the statute of limtations applicable to paternity
proceedings; authorizing a court to nodify or set aside a
decl aration of paternity under certain circunstances; and generally
relating to paternity proceedings.” 1995 Md. Laws, ch. 248.
Nei ther the words of the statute nor the material in the bill file
addresses, however, the question of prospective or retrospective
application of the statutory anendnent. The answer to that

question turns, therefore, on whether the anendnent is one
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affecting a substantive right or affecting only a procedure or
remedy. If the fornmer is the case, the 1995 anmendnent operates
prospectively, because it is presuned to do so and there is no
clear statenent of legislative intent to the contrary. If the
|atter is the case, the inverse presunption is applied and the
statutory anendnent has retrospective effect.

A statute that is purely procedural is one that has to do with
the steps that nust be taken to enforce a right. Such a statute
will be “construed as operating on all proceedings instituted after
its passage whether the right accrued before of after that event.”
Kelch v. Keehn, 183 M. 140, 145 (1944). Because procedural
enactnents will not be applied so as to undo already concluded
proceedi ngs, see Holland v. Wodhaven Bl dg. & Dev., Inc., 113 M.
App. 274, 287 (1996), they are retroactive in effect in the sense
that they apply imediately to actions that already have accrued.
See Roth v. D nensions, 332 MI. 627 (1993)(holding that statute
mandati ng an extension of tinme in which a plaintiff in a nedica
mal practice case may file a certificate of qualified expert
circunstances was procedural and therefore applied retroactively to
cases pending when the |law was enacted); see also The Wiarf At
Handy’s Point, Inc. v. Departnent of Natural Resources, 92 M. App.
659, 675 (1992).

In our view, the 1995 anendnent to F.L. 8 5-1038 is not

procedural. It did not specify or delineate the nmeasures that nust
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be taken by a party to a paternity action to seek revision of an
enrolled paternity judgnent. |Indeed, the process for seeking
revision of a paternity judgnent is no different today than it was
before F.L. 8 5-1038 was anended. Conpare Col gan v. Hammond, 58
Ml. App. 120 (1984) (hol ding that 1982 statutory anendnent all ow ng
certain blood test results to be used as affirmative evidence of
paternity was procedural in nature, did not affect parties’
substantive rights and, therefore, applied retrospectively to
paternity action filed in 1981). Rather, the anmendnent to F.L. 8§
5-1038(a) added to the four grounds for revision of an enrolled
paternity decree (extrinsic fraud, mstake, irregularity, and
failure of an enployee of the court or the clerk’s office to
performa required duty) a new scientific ground on which the court
may exercise its discretion to relieve a party from an enrolled
paternity judgnent.

Wiet her a statute is renedial in the sense that it relates to
a remedy wthout affecting substantive rights is a thornier
gquestion. A renedial enactnment may be one affecting a renmedy in
that it provides a new nethod for enforcing a preexisting right or
changes an existing remedy for enforcing a preexisting right.
Amecom 378 MJI. at 125. See also 2 Norman J. Singer, Sutherland
Statutory Construction 8§ 60.02 at 152 (5'" ed. 1993)(“Generally,
remedi al statutes are those which provide a renedy, or inprove or

facilitate renedies already existing for the enforcenment of rights
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and the redress of injuries.”). A statute that goes beyond that
and provides a new form of relief that itself constitutes a
substantive right is not purely renedial, however, and will not be
presunmed to apply retroactively. I1d. Thus, notw thstandi ng that
an enactnent extinguishing a cause of action or barring a party
from prosecuting a cause of action is characterized as renedial, it
af fects substantive rights, and therefore is not renedial. See
Washi ngt on Suburban Sanitary Commin v. Riverdale Fire Co., 308 M.
556, 560 (1987); Southerland v. Norris, 74 Ml. 326, 329 (1891).
As we have expl ained, the 1995 amendnent to F.L. 8§ 5-1038(a)
added, in paternity actions, a new basis on which the circuit court
may exercise its discretion to revise an enrolled judgnent. The
common |aw recognized the power and authority to revise its
judgnents as inherent in the court. North v. Town Real Estate
Corp., 191 Md. 212, 216 (1948); Waters v. Engle, 53 M. 179, 182
(1880). Because the countervailing public policy in favor of
bringing litigation to a conclusion strongly mlitated against the
broad invocation of the courts’ revisory powers, the courts cane to
strictly limt the circunstances warranting the exercise of that
power . Kenp v. Cook, 18 M. 130, 138 (1861). The rule thus
enmerged at common |aw that during the term of court in which a
judgment was entered, the court’s authority to exercise its
discretion to revise the judgnent was unlimted, but that after the

expiration of the term the court’s revisory authority was
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restricted to a small and fixed set of circunstances calling for
equitable intervention (extrinsic fraud, mstake, or irregularity).
Smth v. Black, 51 Md. 247, 251 (1879); Taylor v. Sindall, 34 M.
38, 40 (1871). The common |aw rul e has been adopted and del i neat ed
in Maryland in Rule 2-535(b) and its predecessor rules, and in C J.
§ 6-408. See Eliason v. Conmm of Personnel, 230 MI. 56, 58-9
(1962) (commenting that Rule 625, predecessor to Rule 2-535, nerely
restated the substance of the comon law rule governing the
exercise by the court of its revisory power).

A circuit court’s decision about whether to grant a party
relief from a judgnent (except from a judgnent that is void as
havi ng been entered w thout jurisdiction, see Ei senhardt v. Papa,
46 Md. App. 375, 384-85 (1980); Mles v. Hamlton, 269 Mi. 708, 713
(1973)) on one of the grounds available for doing so is an
equi tabl e consideration within its sound discretion. Kenp v. Cook,
18 Md. at 139. “[T]he decision involves taking account of several
i ncomensur abl e factors, sonme relating to the particular case and
others to the larger system of adm nistered justice.” Restatenent
of Judgnents, Second, 8§ 74, cnt. g. Consistent with equitable
principles, the party seeking relief froman enrolled judgnment nust
show t hat he exercised ordinary diligence in discovering the ground
for relief and in requesting relief, that he acted in good faith,

and that he has a neritorious claimor defense. J.T. Masonry Co.,
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Inc. v. Oxford Construction Services, Inc., 314 M. 498, 506
(1989).

A court’s discretionary exercise of its revisory power to
afford a party relief from an enrolled judgnent is thus in the
nature of an equitable renmedy. By anmending F.L. 8 5-1038(a) to add
a new basis on which the court may exercise its power to grant
relief froman enrolled judgnent of paternity, the General Assenbly
affected a renmedy by broadening it. So long as by doing so it did
not create a new substantive right or disturb a preexisting
substantive right, the statutory anmendnment is renmedial and is
presunmed to apply retrospectively. W wll return to that topic
shortly.

An enactnent also nmay be regarded as “renedial in nature” if
its object is to correct existing law, “to redress existing
grievances[,] and to introduce regul ati ons conducive to the public
good.” State v. Barnes, 273 M. 195, 208 (1974)(hol ding “renedi al
in nature” the Interstate Agreenent on Detainers Act of 1965). As
such, renmedial statutes “are to be liberally construed in order to
advance the renedy and obviate the mschief.” ld.; Coburn v.
Coburn, 342 M. 244, 256 (1995); see also Janda, 237 M. at 171
(holding that statute would be applied retroactively when to do so
woul d better effect the renedial intentions of the Legislature in

enacting it.).
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At their inception, the Maryland civil paternity |aws, of
which F.L. 8 5-1038 is a part, were renedial in nature. G vi
paternity laws first were enacted in Maryland effective June 1,
1963, as part of Laws of Maryland (1963), chapter 722. They
repl aced the existing crimnal bastardy and fornication | aws, which
were repeal ed by the sane Act.® As the Court of Appeals discussed
at sonme length in GIl v. Rpley, 352 M. 754 (1999), the 1963
changes in the law to a large extent inplenmented recomendations
made by the Comm ssion to Study Problens of I|llegitinmacy. See
Gll, 352 M. at 778. In its 1961 Final Report to the Maryl and
CGeneral Assenbly, the Comm ssion concl uded that under the bastardy
and fornication laws then in effect, any concern for the support
and mai ntenance of “illegitimate children” nerely was derivative of
the | egislative goals of punishnent and of keeping “bastards” from
becom ng public charges. Final Report of the Comm ssion to Study
Problens of Illegitimacy at 12-13 (Decenber, 1961)(“Final Report”).
“The child s welfare, custody and proper nai ntenance ha[d] received
generally little or no consideration.” Id. at 13. The

determnation of paternity was incidental to the crimnal charge of

°l'n Eagen v. Ayd, 313 M. 265, 268-69 (1988), the Court explained that
al though the bastardy and fornication laws usually were characterized as
“crimnal,” they technically were not crimnal proceedings. See Kennard v.
State, 177 Ml. 549, 553 (1940). Yet, they were treated as crim nal proceedings.
See Fiege v. Boehm 210 M. 352, 359 (1956).
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forni cation brought against the putative father. See Final Report
at 22.10

The paternity laws enacted in 1963 contained an explicit
statenment of purpose: “The CGeneral Assenbly declares its conviction
that the State has a duty to aneliorate the deprived social and
econom c¢ status of children born out of wedlock . . . .” 1963 M.
Laws, ch. 722, § 1, 1499. The legislation sought to pronote “the
general welfare and best interests of such children by securing to
them as near as practical, the sane right to support, care and
education as legitimate children,” and to that end inposed “upon
both parents of such children the basic obligations and
responsibilities of parenthood.” 1d. 1In Corley v. More, 236 M.
241, 243 (1964), superseded by statute on other grounds as stated

in Toft v. Nevada ex rel. Pinentel, 108 Md. App. 206, 217 (1996),

°'n the words of the Conmi ssion:

Under the present Maryland law, determination of a
bastard’s paternity is incidental to what is in effect
a crimnal charge of fornication brought against the
putative father, with a probation order to contribute to
the child s maintenance being the usual alternative to
a two-year prison term To establish paternity and
provide for the child s support, the State must “beyond
a reasonabl e doubt,” prove the man’s “guilt,” and in so
doing it is restricted by technicalities of the crimna
law as to tinme limtations, situs of the act of
fornication, and inadmssibility of a married woman' s
testinmony as to any bastard born to her. Not only do
many nmen now escape any responsibility for the
mai ntenance of their illegitimate children, but the
present law is also inadequate . . . because it neither
makes provision for inquiry into the child s custody and
wel fare, nor provides for a determnation of the
not her’ s obligation to support.

Fi nal Report at 22.
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the Court relied upon the General Assenbly’s pronouncenent of its
statenments of legislative intent in holding the paternity |aws
remedi al and applying themto a proceeding involving a child born
before the legislation' s effective date. Corley, 236 MI. at 243.11

It was clear at the inception of the new paternity subtitle
that the obligations inposed upon the “parents” of a child born out
of wedl ock were the obligations of the biological parents of the
child. See Final Report at 16 (“[Measures to hold natural parents
to basic responsibilities cannot wait.”). By securing to children
born to unmarried parents “the same right to support, care and
education,” the statute plainly referred to the ancient comon | aw
and statutory duty of natural, i.e., biological, parents to support
their children. See Mddleton v. Mddleton, 329 M. 627, 633
(1993) (statutory duty of support is “reflective of the common
law'); Blades v. Szatai, 151 Mi. 644, 647 (1927) (common |aw duty).
The legal determnation of paternity was, and is, a neans to confer
upon a child whose biol ogical parents were not married the conmon
law and statutory rights that he would have if his biologica
parents had been marri ed.

W hold that the 1995 anendnment to F.L. § 5-1038(a) is
remedial in both senses in which that termis used, and that it

therefore operates retrospectively, applying to enrolled paternity

"1t has been the case since the enactnent of the civil paternity statute
that a paternity action does not accrue until the birth of the child. See 1963
Ml. Laws ch. 722, § 1, 1497, 1502; F.L. 8§ 5-1025.
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judgnents entered before its effective date. It is renedial in
that it is an expansion of the equitable grounds on which a court
may relieve fromthe effect of a paternity judgnent an adjudged
father who |l ater has been determned not to be the biologica
father of the child in question. |In addition, it is renedial in
that it advances the purpose of the renedial subtitle of which it
is a part: to assure to children born out of wedlock the sane
rights with respect to their biological parents that children of
marri ed parents have with respect to their biological parents.

We also conclude, as is integral to our holding, that the
statutory anendnent at issue is one affecting a renedy but not
affecting substantive rights. The civil paternity laws were
enacted to replace laws that served the primary purpose of
puni shing the parents of children born out of wedlock wth |aws
designed to aid children born out of wedl ock by providing a neans
to determne biological paternity and requiring that biologica
fathers (as well as nothers) protect their children as required by
| aw. Under the comon |law, a biological child, whether born in
wedl ock or out of wedlock, was entitled to support and care from
his biological parents. In Carroll County v. Edel man, 320 Mi. 150
(1990), the Court stated:

Parenthood is both a biological and |egal
st at us. By nature and by law, it confers
rights and inposes duties. One of the nost
basic of these is the obligation of the parent

to support the child until the | aw determ nes
that he is able to care for hinself. As it is
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the obligation of the parent to provide the
support, so it is the right of the child to
expect it :

The duty of parents to provide for

t he mai ntenance of their children is

a principle of natural Jlaw, an
obligation . . . laid on them not
only by nature herself, but by their
own proper act, in bringing them
into the world . . . By begetting

them therefore, they have entered
into a voluntary obligation . . .
And thus the children have the
perfect right of recei vi ng
mai nt enance fromtheir parents.

ld. at 170 (quoting 1 W Bl ackstone, Commentaries 447).

The civil paternity laws did not create in a child born out of
wedl ock the right to support and care from his biol ogical parents.
They nerely established a neans by which to enforce that right.
Conversely, the civil paternity laws did not create in a child born
out of wedlock a right to support and care from a non-bi ol ogi cal
“father.” By amending F.L. 8 5-1038(a) to permt a court to vacate
an enrolled paternity declaration that was predicated on the
subsequent |y disproven scientific fact of biological fatherhood,
and thus incorrectly was prem sed on the adjudged father and the
child occupying a relationship inplicating a duty and correl ative
right to care and support, the General Assenbly provided a neans
for the court to reassign the legal status of the parties to
conport with their underlying legal rights. Li kew se, the 1995

amendnent to F.L. 8 5-1006 permtted the court to imediately

redetermne paternity, so to reassign the legal status of the child
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vis a vis his actual biological father, in any case in which the
child is not yet eighteen.
(i)

Danielle and the Bureau do not challenge the power of the
Legislature to provide prospectively for the reopening of enrolled
judgnents of paternity based on subsequent blood or genetic tests.
They argue, however, that retroactive application of the 1995
amendnent to F.L. 8 5-1038(a) to the 1989 paternity declaration
would interfere with vested rights, and “woul d potentially affect
the rights of thousands of parents and children.” Aside fromthis
statenent, appellees do not identify what vested rights would be
affected. W conclude that the General Assenbly was enpowered to
enact |egislation that would enable courts to vacate previously
enroll ed erroneous judgnents of paternity and that retroactive
operation of F.L. 8 5-1038(a) does not inpair a vested right that
is imune fromnodification by the General Assenbly.

The term vested rights has been used often by Maryl and
appel l ate courts but has not been defined in the context relevant
here. The Court of Appeals has not spoken on whether vested rights
exi st beyond those rights that receive constitutional protection
(such as due process rights, property rights, or rights attendant
upon the creation of contractual obligations), but it has treated
the two concepts as equivalent. See R verdale Fire Co., 308 M. at

569 (stating that a construction of the Act in question in that
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case that would cut off accrued causes of action for conpensatory
damages but that would not interfere with rights “of constitutional
magni tude” should “be avoided”); Janda, 237 MI. at 169 (“[T]he
limtations on retroactive laws are only those which affect all
legislation and, if the Legislature intends a l|aw affecting
substantive matters to operate retrospectively and the | aw does not
offend constitutional limtations or restrictions, it will be given
the effect intended.”). Appel l ees do not suggest that their
interest in a final judgnent in this case is of constitutional
magni tude. It is apparent in any event that the 1989 judgnent does
not touch wupon contractual or property rights, and that no
procedural or substantive due process right is inplicated.

The support obligation that arises with paternity is a duty,
not a debt. See Mddleton, 329 MiI. at 637; Corley, 236 MI. at 243;
Zouck v. Zouck, 204 M. 285, 298 (1954). This duty is rooted in
public policy, and may not be bargai ned away or wai ved. Zouck, 204
Ml. at 300. Wiereas proprietary interests may vest with certainty
upon a final determnation of a court with jurisdiction, the
financial obligations of paternity are ongoing and subject to
nodi fication at any tine. See F.L. 8 5-1038(b); Jessica G v.
Hector M, 337 Md. 388, 401 (1995). Thus, paternity adjudications
serve to declare a filial relationship and give rise to filia
duties, but do not determ ne contractual or proprietary rights in

t he manner of actions in tort or contract.
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The civil action for a declaration of paternity, granted by
statute and conferring no contract or proprietary rights, is
readily nodifiable by the Legislature. Rights that are purely
statutory in origin are “w ped out” when the statute is repeal ed,
so long as vested rights are not otherw se disturbed. Yor kdal e
Corp. v. Powell, 237 M. 121, 127 (1964); Beechwood Coal Co. wv.
Lucas, 215 M. 248, 256 (1958). Randall v. Krieger, 90 U S., 137
(23 Wall.)(1875), provides an early discussion of this principle.
In that case, in 1849, a married couple living in New York executed
a power of attorney to effect the sale of real estate situated in
the Territory of Mnnesota. Randall, 90 U S. at 146. |In 1855, the
property was sold. | d. When the power of attorney had been
executed, there was no law in the Territory of M nnesota
authorizing a husband and wife either to create or to convey
property wunder such an instrunent. In 1857, such a law was
enact ed. | d. The suit in Randall was brought by the w dow
fornerly a signatory to the power of attorney, seeking dower in the
| and fromthe purported owner based on an assertion that her power
of attorney was of no effect under the |aw of M nnesota. |Id.

The Supreme Court considered the 1857 Act a curative statute

that validated the prior power of attorney and sale. |d. at 149.12

12A curative act is one that is “passed to cure defects in prior law, or
to validate l|legal proceedings, instruments, or acts of public and private
admni strative authorities which in the absence of such an act woul d be void for
want of conformty with existing |legal requirenments, but which would have been
valid if the statute had so provided at the time of enacting.” Berean Bible
Chapel v. Ponzillo, 28 MI. App. 596, 600-01 (1975)(quoting 2 Sutherland, Statutes
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The Court concluded that the dower right asserted by the w dow was
“not a natural right,” but a right “wholly given by law, and the
power that gave it may increase, dimnish or otherwise alter it or
whol ly take it away.” ld. at 148. O the wdow s claimthat
retroactive application of the 1857 Act would violate vested
property rights, the Court stated:

[ Tl here can be no vested right to do wong.
Clainms contrary to justice and equity cannot
be regarded as of that character. Consent to
remedy the wong is to be presuned. The only
right taken away is the right dishonestly to
repudi ate an honest contract or conveyance to
the injury of the other party. Even where no
renmedy could be had in the courts the vested
right is usually unattended with the slightest
equity.

: The curative Act of 1857 has a
strong natural equity at its root. It did for
her what she attenpted to do, intended to do,
and doubtl ess believed she had done, and for
doi ng whi ch her husband was fully paid.

Id. at 149 (citation omtted). Simlarly, in this case, the
“right,” if any, taken away by the reenactnent of F.L. 8 5-1038(a)
is in actuality the right to repudiate a natural filia
rel ati onship by perpetuating an inaccurate |egal declaration.

The Court of Appeals has stated that additional factors may be
relevant to the vested rights analysis. In Washington Nat’'l Arena

Ltd. Partnership v. Prince CGeorge’s County, 287 Ml. 38 (1980), the

and Statutory Construction, § 41.11 (4'" ed. 1973)). Curative acts are usually
characterized as being retrospective in operation, “on the theory that whatever
a sovereign power may authorize in prospect, it may adopt and validate in
retrospect, so long as there is no interference with vested rights or contract ual
obligations.” Dryfoos v. Hostetter, 268 Mi. 396, 404 (1973)(citations omtted).
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Court considered the effect of a retroactive tax law on
constitutionally protected property rights. Taxpayers in Prince
George’s County had contested a |aw purporting to ratify a prior
tax rate that exceeded the legal maxinumrate in place when the tax
was col |l ect ed. Washi ngton Nat’| Arena, 287 M. at 43-44. The
Court drew a distinction between curative |egislation enployed to
ratify defects in authority unrelated to underlying |egislative
policy and unconstitutional |egislation that, under the guise of
curing a defect, retroactively <changes |egislative policy.
Washi ngton Nat’'l Arena, 287 M. at 50. Utimately, the Court
decided that the curative tax law at issue had inpermssibly
attenpted to change the legislative policy in existence when the
tax was collected. But the Court added the foll ow ng direction:

W do not suggest that this distinction .

can always, |ike a mathematical fornula,
determ ne whether a purported “curative act”
shoul d be upheld. O her factors, such as

whet her the retrospective application of the
statute works substantial injustice, whether
the retroactive act was anticipated at the
time of the transaction, the nature of the
“col orabl e authority” under whi ch t he
governnmental officials were acting, whether
the defect in authority at the tinme of the
coll ections was inadvertent, whether or not
the “repairs” nmade by the ratification statute
were “small,” etc., all may have a role.

Id. at 51 (citing, inter alia, Charles B. Hochman, The Suprene
Court and the Constitutionality of Retroactive Legislation, 73

Harv. L. Rev. 692, 703-06 (1960)).
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Al t hough Washington Nat’| involved curative |egislation and
constitutionally protected property rights, an application of the
factors identified in that case to the statute at issue here, to
the extent they are relevant, reinforces our conclusion that F.L
8 5-1038(a) should be given retroactive effect. First, it is not
substantially unjust to provide for nore accurate determ nations of
paternity and where possible to redirect child support collection
efforts toward biol ogical fathers. Second, since the inception of
a cause of action under the paternity subtitle, the stated purpose
of the subtitle and the existence of blood testing provisions have
created an expectation that actual biological fathers will be the
subject of paternity declarations. A legal result predicated upon
a nore accurate assessnent of actual paternity furthers this core
expect ati on. Finally, given the difficulty of foreseeing the
advances in genetic research that have occurred in the past decade,
the CGeneral Assenbly’' s failure to address in the first instance the
issues raised in this case and in Tandra S. was understandabl e, and
its subsequent anmendnent to F.L. 8 5-1038(a) was not major when
viewed in light of the overall statutory schene of the paternity
subtitle. The result we reach today thus conports with these and
other equitable considerations that may be relevant to the
identification of vested rights. Cf. Hochman, supra, at 697
(citing three pertinent factors distilled from Supreme Court

decisions on the constitutionality of retroactive |egislation:
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“[T] he nature and strength of the public interest served by the
statute, the extent to which the statute nodifies or abrogates the
asserted preenactnent right, and the nature of the right which the
statute alters.”).

Gven that paternity declarations are creatures of statute and
that the 1989 paternity declaration entered prior to the anmendnent
to F.L. 8 5-1038(a) did not confer contractual or proprietary
rights, we conclude that, in considering the effect of the changes
to F.L. 8 5-1038(a) on vested rights, there is no reason to
di stinguish a retroactive application of that statute from a
prospective application. This is not a case in which the |ack of
notice of the subsequent changes to F.L. 8 5-1038(a) produced
actions by the parties worthy of protection from |egislative
i nterference. There can be no vested interest in an erroneous
| egal declaration of paternity. We conclude therefore that if
Tyrone is proven by blood or genetic testing not to be the
bi ol ogi cal father of T.R , appellees have no vested right in the
1989 paternity judgnent.

1. and | V.
Bl ood or Genetic Testing

We address Tyrone’'s |ast two questions together because they

are interrel at ed.
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(i)

Al t hough not expressly stated in its nmenorandum opinion, the
circuit court appears to have denied Tyrone’'s request for blood or
genetic testing under F.L. 8 5-1029 in part because it assuned that
the 1995 anendnent to F.L. 8 5-1038(a) did not to apply to the 1989
paternity judgnent in this case. For the reasons we have
expl ai ned, that conclusion was legally incorrect. Had bl ood or
genetic testing done in accordance with F.L. 8§ 5-1029 excl uded
Tyrone as T.R’'s biological father, the circuit court would have
been enpowered under F.L. 8 5-1038(a)(2)(i)(2) to vacate the 1989
paternity judgnent. The results of the tests sought by Tyrone thus
woul d have been highly relevant and material to the court’s
decision on his notion to vacate.

F.L. 8 5-1029 provides, in pertinent part:

(b) In general. - - On the notion of the Adm nistration,

a party to the proceeding, or on its own notion, the

court shall order the nother, child, and all eged father

to submt to blood or genetic tests to determ ne whet her

the all eged father can be excluded as being the father of
the child.

*x * * % %

(f) Laboratory report as evidence. - - (1) Subject to
t he provisions of paragraph (3) of this subsection, the
| aboratory report of the blood or genetic test shall be
received in evidence if: (i) definite exclusion is
established; or (ii) the testing is sufficiently
extensive to exclude 97.3%of alleged fathers who are not
bi ol ogi cal fathers, and the statistical probability of
the alleged father’s paternity is at |east 97.3%

(2) A laboratory report is prima facie evidence of the
results of a blood or genetic test.

-36-



(3)(i) Subject to the provisions of subparagraph (ii) of
this paragraph, the |aboratory report of the blood or
genetic test is admssible in evidence wthout the
presence of a doctor or technician fromthe |aboratory
that prepared the report if the report: 1. is signed by
the doctor or technician who prepared or verified the
report; and 2. states that the result of the blood or
genetic test is as stated in the report. (ii) Wen the
| aboratory report of the blood or genetic test 1is
admtted in evidence, a doctor or technician from the
| aboratory that prepared the report is subject to cross-
exam nation by any party to the proceeding if the party
who desires cross-exam nation has subpoenaed the doctor
or technician at |east 10 days before trial.

(4 A laboratory report received 1into evidence
establishing a statistical probability of the alleged
father’s paternity of at least 99.0% constitutes a
rebuttabl e presunption of his paternity.

I n Eagen v. Ayd, supra, 313 M. 265, the Court discussed the
hi story behind the enactnment in 1941 of Article 12, §8 17 of the
Maryl and Code, which was the predecessor to F.L. 8 5-1029. Section
17, which becane |aw as part of the crimnal bastardy statute, was
nonet hel ess an “innovation” that was “enacted in order to give the
court the benefit of a relatively new scientific tool - - the use
of blood tests to prove nonpaternity.” 313 Ml. at 269. The new
enact nent provi ded:

Whenever the defendant in bastardy proceedi ngs denies
that he is the father of the child, upon the petition of
the defendant, the ~court shall order that the
conpl ainant, her child and the defendant submt to such
bl ood tests as may be deenmed necessary to determ ne
whet her or not the defendant can be excluded as being the
father of the child. The result of the test shall be
received in evidence, but only in case definite exclusion
is established . . . If the conplainant or her child fai

to submt to the blood tests ordered by the court to be
taken, such fact, when properly adduced by evidence,
shall be disclosed to the court and jury, and nay be
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comment ed upon by the court or by counsel to the jury or
to the court when sitting as a jury.

Id. at 270.

The Court in Eagen went on to explain that when, by 1963 M.
Laws, ch. 722, “crimnal ‘Bastardy’ becane civil ‘Paternity,’” many
of the substantive provisions of fornmer Article 12 were carried
over, including 8 17, which becane Article 16, 8 66G |d. at 271
The bl ood testing statute was anended at that tine to permt the
court to order blood testing on its own notion. I1d. at 271, n.4.

In 1982, Art. 16, 8 66G was anended to allow any party to a
paternity action to request a blood test and to nmake the test
adm ssible into evidence not only if it excludes the defendant as
the father but also if it excludes 97.3%of the alleged fathers who
are not biological fathers and the statistical probability of the
alleged father’'s paternity was at |least 97.3% 1982 Md. Laws, ch.
784. In 1984, the section was anended to “elimnate the court’s
discretion to reject a qualifying blood test” by requiring that a
test neeting the standards set forth in the section “shall be
received in evidence.” 313 Ml. at 273. 1984 Md. Laws, ch. 551.

The provisions of former Article 16 were transferred to the
Famly Law Article by 1984 MJ. Laws, ch. 296. As we have di scussed
in Part 11., infra, a 1994 anmendnent to 8 5-1029 inserted “or
genetic” after “blood” throughout the section. It also added what
i's now subsection (f)(4), which creates a rebuttable presunption of

paternity when a blood or genetic test obtained pursuant to the
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section shows a 99% statistical probability of paternity of the
al | eged father. 1984 M. Laws, ch. 113. Finally, in 1997, the
section was anended to, inter alia, permt the Child Enforcenent
Adm ni stration to request the nother, child, and alleged father to
submt to blood or genetic tests. 1997 Md. Laws, ch. 609.

The history of the blood (and subsequently genetic) testing
statute shows that it first was enacted for the sole benefit of the
def endant in bastardy proceedings. Upon the denial of paternity,
the defendant was entitled to petition the court for a blood
testing order, and the test results were admssible only to the
extent that they exonerated him The right to a blood test, along
with other rights afforded to the defendant in those proceedi ngs,
such as the right not to answer the conplaint, not to be conpelled
to testify, and to have no comment nmade on his failure to testify,
were transported into the civil paternity statute in 1963. See
Eagen, 313 M. at 271-72. Since then, defendants in paternity
actions have continued to be notified by the involved State’'s
Attorney’s Ofice that by law they have the right to blood or
genetic testing. Indeed, the Court of Appeals has used the word
“mandatory” in referring to the blood or genetic testing afforded
by F.L. 8 5-1029. See, e.g., Turner v. Wisted, 327 M. 106, 110
(1992); Eagen, 313 Md. at 275.

In this case, Tyrone contends that, pursuant to the 1995

anendnent to F. L. 8 5-1038(a), an adjudged father, |ike an alleged
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father, is entitled to request and receive nandatory blood or
genetic testing under F.L. 8 5-1029, and that the circuit court
therefore |lacked discretion to deny his request for testing.
Dani el | e and the Bureau di sagree, contending that 1) the bl ood or
genetic testing afforded by F.L. 8 5-1029 is only avail able before
an adjudication of paternity; and 2) that the right to blood
testing may be waived, for all time, prior to adjudication and that
the circuit court in this case properly found that it was so
wai ved. Wth respect to their first point, appellees argue that
the focus of the | anguage of subsection (f) on the use of blood or
genetic testing results in evidence neans that any such test
results only may be used prior to a finding of paternity.

W note first that subsection (b) of F.L. 8 5-1029 provides
that upon notion by a party to the case, the court “shall order”
the nother, child, and the alleged father to submt to blood or
genetic tests, as further provided in the section. Ordinarily,
unl ess the context otherwi se indicates, the word “shall,” except as
used in its future sense, itself denonstrates a nmandatory intent.
In re James S., 286 Md. 702, 708 (1980); Maryland Medi cal Service,
Inc. v. Carver, 238 Ml. 466, 479 (1964); Barnes v. Pinkney, 236 M.
564, 574 (1964); Dypski v. Bethlehem Steel Corp., 74 Ml. App. 692,
698 (1988). The connotation of the word “shall” in subsection (b)
of F.L. 8 5-1029 is obligatory, not permssive. Indeed, the word

“shall” is used throughout F.L. 8 5-1029 in its mandatory sense,
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with the word “may” being used when perm ssive action is inplied,
in explicit contrast to the word “shall.”?®

Moreover, as we have explained, the historical context of the
enactnent of what is now F.L. 8 5-1029 indicates that wth respect
to the alleged father in a paternity action, the testing afforded
by that section upon notion has been referred to and treated as
mandatory. To be sure, the Court of Appeals in child custody cases
and i n cases brought under the Estates and Trusts Article has held
that it is within the discretion of the court to permt blood or
genetic testing. See Muinroe v. Mnroe, 329 Ml. 758 (1993) (hol di ng
that in donmestic |aw custody case blood tests to determ ne
paternity of child born out of wedl ock may only be ordered upon a
showi ng of good cause, under the “best interest of the child”
standard); Turner v. Wisted, supra, 327 Ml. 106 (holding that
nmotion for blood tests filed in action prem sed on Mil. Code (1974,
1991 Repl. Vol.), 8§ 1-208 of the Estates and Trusts Article by male
claimng to be biological father of child born to married couple is
best anal yzed as a request for a physical exam nation under Rule 2-
423). Those cases have not involved the application of F.L. § 5-

1029; rather, they have involved the application of Rule 2-423,

BFor exanple, subsection (g) of F.L 8§ 5-1029 provides:

Failure to submt to test. - If any individual fails to submt to a
bl ood or genetic test ordered by the court, that refusal, properly
i ntroduced in evidence:

(1) shal |l be disclosed to the court; and

(2) may be comented on by counsel

(Enphasi s supplied).
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whi ch vests the circuit court with discretion to allow a party to
an action, for good cause shown, to have a qualified exam ner take
the nmental or physical examnation of the opposing party.
Furt hernore, those cases have involved custody battles over the
children at issue, in which the court’s primary task was to
ascertain what is in the best interest of the child, not to
ascertain the scientific fact of paternity. W have not found any
reported case in which the alleged father in a paternity action has
been deni ed bl ood or genetic testing sought under F.L. § 5-1029.%

W conclude from the |anguage of F.L. 8 5-1029 and the
hi storical context of its enactnent that upon the filing of a
nmotion with the court, an alleged father in a paternity action is
entitled to an order directing the nother and child in the case to
submt to blood or genetic testing. Because enactnents are to be
construed harnoni ously, see MCready Menorial Hosp. v. Hansel, 330
Md. 497, 504-5 (1993); Dep’t of Natural Resources v. Franco, 277

Ml. 432, 462-63 (1976), we further conclude that by anending F.L

“I'n Sider v. Sider, 334 Md. 512 (1994), the |lower court consolidated a
custody case between a divorcing husband and wife with a paternity acti on brought
by the wife and by a man claimng to be the biological father of a child born to
the wife during her marriage to the husband. The right to a bl ood test under
F.L. 8§ 5-1029 was not at issue because the man claimng to be the biological
father and the nother and child voluntarily submtted to blood tests that
established that man’s biological paternity. |In the paternity action, the nother
twice filed notions under F.L. 8 5-1029 seeking to have her husband subnit to
bl ood testing. The husband opposed the nmotions, and the circuit court denied
t hem On appeal to this Court, the nother argued that because she and the
husband were parties to the paternity action, the court erred in denying her

motions. In an unreported opinion, we held that even if the rulings were in
error, the error was harm ess because bi ol ogical paternity was not in dispute.
The Court of Appeals did not address that issue on certiorari. 1Id. at 521-22.
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8 5-1038(a) as it did in 1995, the Legislature intended that bl ood
or genetic testing under F.L. 8 5-1029 not only may be requested by
an all eged father, and upon such request shall be ordered, before
a declaration of paternity, but also nmay be requested by an
adj udged father, and upon such request shall be ordered, after a
decl aration of paternity, upon a prelimnary show ng of good cause
to believe that the requested tests will establish the necessary
factual predicate for the court to exercise its revisory power
under F.L. 8 5-1038(a)(2)(i)(2). In this case, on the evidence
adduced and the factual findings of the donestic relations naster,
Tyrone plainly satisfied the threshold good cause requirenent.
Wth respect to the points argued by appellees, we note first
that the provision of present F.L. 8 5-1038(a)(2)(i)(2) permtting
a court to nodify or set aside an enrolled declaration of paternity
if blood or genetic testing “done in accordance with 8 5-1029 of
this subtitle establishes the exclusion” of the adjudged father
woul d be neaningless if the exclusionary testing pursuant to F. L
8 5-1029 that may serve as the basis for the court’s exercise of
its revisory power nust have been requested and obtained prior to
the declaration of paternity. Qoviously, if blood or genetic
testing excluding the alleged father had been obtained prior to the
decl aration of paternity, there would not have been a declaration
of paternity at all and the adjudged father (who would not have

becone “adjudged”) would not be invoking the revisory power of the
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court under F.L. 8 5-1038(a). W reject as illogical appellees’
position to the contrary.

Li kewi se, with respect to appellees’ second point, we are
persuaded that an alleged father’'s failure to nove the court for
bl ood or genetic testing prior to the declaration of paternity does
not in and of itself constitute a waiver of his right to seek and
obtain blood or genetic testing under F.L. 8 5-1029 after a
declaration of paternity. The cases resulting in a paternity
judgnent that is subject to challenge under F.L. 8 5-1038(a) wll
be those in which the alleged father did not nove for blood testing
prior to the entry of judgnent. Because every alleged father
against whom a paternity action is filed is advised by the
consenting State's Attorney’'s Ofice as a matter of course of the
right to blood or genetic testing, it is axiomatic that, if the
mere failure to request blood or genetic testing constitutes a
wai ver of the right to such testing for all time, there will be no
ci rcunstances under which the court mght exercise its new revisory
power under F.L. 8 5-1038(a) and that the statutory anendment wl |
have been purposel ess.

W do not nmean to suggest by our holding that in a given case
facts could not exist, beyond the nere failure to nove, that would

constitute a waiver by an alleged or adjudged father of the right

\W¢ note also that Tyrone's notion for blood or genetic testing was made
by a “party to the proceedings,” within the neaning of F.L. 8§ 5-1029(b), in that
there has been but one proceeding in this case: a paternity action.
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to obtain blood or genetic testing under F.L. § 5-1029. This case
presented no such facts. The record does not reflect that Tyrone
was represented by counsel when the Agreenent was presented to him
when he signed it, when the paternity action was filed, or when the
court issued its paternity declaration. The record does not
reflect that Tyrone was provided any witten advice by anyone
concerning blood testing. The only evidence on this issue was
Tyrone’s testinony, before the donestic relations master, that a
representative of the Tal bot County State’s Attorney’'s Ofice told
him that he could have blood testing done “at that tinme.” The
trial court’s factual finding, on that scant evidence, that Tyrone
was represented by counsel and know ngly waived his right to seek
bl ood testing then and always, was unsupported and clearly
erroneous.
(i)

As we have indicated, the circuit court also found as a fact
that Tyrone failed to act with ordinary diligence in noving to
vacate the 1989 judgnent of paternity. Daniell e and the Bureau
contend that the court’s finding in this respect was supported by
the evidence and justified its denial of the notion to set aside
the paternity declaration. W disagree.

The use of the word “may” in F. L. 8 5-1038(a)(2)(i)(2) makes
plain that a court’s decision to nodify or set aside an enrolled
decl aration of paternity on the basis of blood or genetic testing

that reveals that the child s adjudged father is not his biological
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father is discretionary. The court’s exercise of its revisory
power on that basis, like its exercise of its revisory power on the
basis of fraud, mstake, or irregularity, is an equitable
consi deration, and depends in part upon whether the party seeking
relief exercised ordinary care to act diligently in requesting it.?®
In this case, however, the court’s determnation that Tyrone failed
to exercise reasonable care in noving to set aside the paternity
judgnent was flawed in two respects.

First, by denying Tyrone the opportunity to obtain blood or
genetic testing, the results of which could serve as the ground for
nodi fication or vacation of the paternity judgnent, the court
necessarily considered the equitable issue of ordinary diligence in
isolation and out of context, wthout regard to the scientific
evidence or to any other rel evant evidence bearing on the equities
of setting aside or letting stand the paternity judgnent. Second,
the court did not take evidence on which to base findings of fact
relevant to the issue of ordinary diligence and to other equitable
consi derati ons. Moreover, to the extent that facts relevant to
t hose issues were adduced before the donestic relations master and
resulted in findings by her, the court rejected those findings
wi t hout expl anation, even though they were supported by the record.

See Dom ngues v. Johnson, 323 Ml. 486, 490 (1991); Best v. Best, 23

i kewi se, such a decision also includes consideration of the best
interest of the child. Sider v. Sider, 334 M. at 527 (holding that “'best
interest of the child standard should be used in deciding whether to grant a
paternity petition.”).
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MI. App. 644, 650-51 (1992); Wenger v. Wenger, 42 M. App. 526, 602
(1979).

The master found on the evidence presented that Tyrone had no
reason to think that he was not T.R’'s biological father until
having just |earned that Danielle had been involved with Janes P.
when T.R was conceived and having just discovered that T.R
resenbl ed Janes P., he called and confronted T.R's nother, and she
qualified her assertion of paternity with the word “if.” The
evi dence showed that that confrontation occurred at |east seven
years after the paternity judgnment was enrolled, and perhaps | ater.
In its nmenorandum opinion, the court made no nention of those
facts, stating only that “by waiting over nine years after a final
j udgment was entered” before filing his notion, Tyrone had not
acted with ordinary diligence. The length of time between the
enrol | ment of the judgnent and the filing of a notion to vacate is
not per se evidence of failure to act diligently in noving for
relief froma judgnent, w thout evidence that the party seeking the
relief knew about the basis for seeking it during that tinme. See
Denton Nat’| Bank v. Lynch, 155 Md. 333, 339 (1928)(“what |ength of
delay is fatal, or what |aches will be deenmed sufficient to justify
the denial of the nmotion to strike out [an enrolled judgnent],
depends a great deal upon the facts and circunstances of each

case.”)

CONCLUSI ON
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For the reasons we have expl ai ned, we shall vacate the | ower
court’s order denying Tyrone's notion for blood or genetic testing
and denying his notion to set aside the 1989 paternity judgment,
and remand the case with instructions to the |ower court to order
Tyrone, Danielle, and T.R to submt to blood or genetic testing,
pursuant to F.L. 8 5-1029. |If the results of the tests that are
performed exclude Tyrone as the biological father of T.R, the
court shall consider, in light of that evidence and in light of the
evi dence that has been adduced thus far and that may be adduced
upon a further evidentiary hearing, whether, inits discretion, the

1989 paternity declaration respecting T.R should be set aside.?'

JUDGVENT VACATED EXCEPT WTH
RESPECT TO CHI LD SUPPORT; CASE
REMANDED TO THE CI RCU T COURT
FOR TALBOT COUNTY FOR FURTHER
PROCEEDI NGS  CONSI STENT W TH
TH'S OPI NI ON.

COSTS TO BE PAI D BY APPELLEES.

"W note that a decision by a circuit court to vacate or nodify an
enrol l ed paternity judgnment does not open up the possibility of recovery of past
child support paid by the previously adjudicated father. See Rand v. Rand, 40
Ml. App. 550, 555 (1978).
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